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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
FORT WAYNE DIVISION

UNITED STATES OF AMERICA )

V. ; CAUSE NO.: 1:09CR-89-TLS

) (1:16€V-168)
DANIEL C. PORTEE )
OPINION AND ORDER

This matter is before the Court on Defendant/Petiti@seriel C. Portee’setter[1:09-
CR-89, ECF No. 90] filed odanuary3, 2018. The Defendant/Petitioner asks the Cougtant
him an extra 45 days from the date on which he receives his personal property, iralludie)
papers in his possession, subsequent to his transfer to another facility, to file kei®hapipeal.
The Defendant/Petitioner previously filed a similar letter making the samestegju November
13, 2017 [1:092R-89, ECF No. 87; 1:1&V-168, ECF No. 4]. On November 16, 2017, the
Court denied, without prejudice, his request [1GR-89, ECF No. 88; 1:1&V-168, ECF No.
5], finding that although his request was timely, he had not yet shown good causeCfouthe
to extend s time to file a notice of appeal

In support of his renewed request, the Defendant/Petitioner statest thattime the
Court issued its November 16, 2017, Order, he was in transit to USP Cdlenoamthe FCI-
Gilmer Special Housing Unitjuring which he did not have access to his personal documents or
to a law library. §ee Ltr. 1.) Moreover, the Court’s Order was sent to the Gaer facility,
and the Defendant/Petitioner did not receive the Order until December 19, [2017h¢
Defendant/Petitioner states that he received his personal property on November 30¢28x17. (

2.) Further, he states that he was deprived of his CPAP machine during his atadsfitre to a

lack of communication, his medical needs were not properly idetait(:-2.) He also states that
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on November 30, 2017, and December 3, 2017, he was theddigmother inmates at the USP
Colemanl facility. (Id. at 2.) On December 15, 2017, the Defendant/Petitioner’'s case manager
informed him that he would be transferred again until his appeal was heard, and mb&ece

19, 2017, he was informed tHawould be again deprived of his personal property for an
indeterminate amount of tim@d.)

The Federal Rules of Appellate Procedure provide that any notice of appeal Ircasavi
“must be filed with the district clerk within 30 days after entry ofjtltgment or order appealed
from.” Fed. R. App. Pro. 4(a)(1)(A). Howevé&tule 4(3(1)(B) requires that a notice of appeal in
a civil case in which the United States is a party be filed in the district court witldiay80of the
entry of judgment or ordexppealedOn October20, 2017, this Court issued an Opinion and
Order [1:B6-cv-168, ECF No. 1; 1:.0&R-89, ECF No. 84]denying the Defendant/Petitioner’s
Motion Under 28 U.S.C. § 2255 to Vacate, Set Aside, or Correct Sentence By a Person in
Federal Custog[1:09-CR-89, ECF No. 6bbecausdis sentence was not “imposed in violation
of the Constitution or laws of the United States” and was not “in excess of the unaxim
authorized by law.” 28 U.S.C § 2255(Because the United States is a party to this, thse
deadline for the Defendant/Petitioner to file a notice of appeal from the Cdenial of his
§ 2255 PetitiowasDecember 19, 2017.

Rule 4(a)(5)(A) provides that “the district court may extend the time to fileiecenaf
appeal if: () a party so moves no later than 30 days after thegreseribedy this Rule 4(a)
expires; and (ii) regardless of whether its motion is filed before or during theyS@ftier the
time prescribed by this Rule 4(a) expires, that party shows excusaglgetrer good causeThe
Defendant/Petitiondiled the presenRequesbn January 3, 2018, and his Request is therefore

timely.



Taking into consideration the Defendant/Petitioner’s situation, the Court firtdb¢ha
Defendant/Petitioner has shown gaadise so as to warrant an extension of time to file a notice
of appeal. However, the Court is without powegtant the Defendant/Petitioner the full
extension that he seeks. The Defendant/Petitioner seeks an extension of 4d#yes @turn
of his personal property. Rule 4(a)(5)(C) provides: “No extension under this Rulg) fta)(
exceed 30 days after the prescribed time or 14 days after the date when tigeanitdey the
motion is entered, whichever is later.” The prescribed time for the DeféRetitioner to file a
notice of appeal expired on December 19, 2017. Therefore, a 30 day extension would extend the
Defendant/Petitioner’s time to file a notice of appeal to January 18, 2018. Hodaweary 18,
2018 falls fewer than 14 days after ttlate of this Order. Therefore, the Defendant/Petitioner
will have until Janwary 30, 2018, 14 days from the date of this Ordewhich to file his notice
of appeal if he so chooses.

The Court advises the Defendant/Petitioner thatsymnt to the Federal Rulek
Appellate Procedure notice of appeal must (1) “specify the party or parties taking the appeal,”
(2) “designate the judgment, order, or part thereof being appealed,” and (3) “nacoartite
which the appeal is taken.” Fed. R. App. P. 3(c)(1). Tekebdant/Petitioner’s notice of appeal
need not present the exact arguments he wishes to make on appeal.

For the foregoing reasons, the C@BRANTSthe Defendant/Petitioné& Request for an
extension of time to file a notice of appeal [FOR-89, ECF No. 90], but only until January 30,
2018, 14 days from the date of this Orddre Court CAUTIONS the Defendant/Petitioner that
failure to file a notice of appeal within this time frame will result in forfeiture of higyato

appeal



SO ORDERED oranuaryl6, 2018.

s/ Theresa L. Springmann
CHIEF JUDGE THERESA L. SPRINGMANN
UNITED STATES DISTRICT COURT




