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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
FORT WAYNE DIVISION

JACOB THOMPSON,

N

Paintiff,
V. CAUSENO.:1:16-CV-339-TLS

JULIE FINN, et al,

Defendants.
OPINION AND ORDER

Jacob Thompson, a Plaintiff proceeding profised a Complaint [EF No. 1] against
Defendants Julie Finn, Florence O’Neilndia Mundy, Katherine Kristoff, Cathy Serrano,
Deborah Vian, Greg Zoeller, Ann Fulkertone timdiana Department of Child Services, John
Thompson, Stephanie Thompson, and Stephen Gridbalso filed a Motion for Leave to
Proceedn forma pauperi§ECF No. 2]. For the reasons settfobelow, the Plaintiff's Motion is
DENIED. The Plaintiff's Complaint is DISMBSED pursuant to 28 U.S.C. § 1915(e)(2)(B)(ii),
and he is GRANTED additional time to amend his Complaint, accompanied either by the
statutory filing fee or another Petition to Proc®¢ithout Pre-Payment of Fees and Costs. If the
Plaintiff fails to amend his Complaint within ttiene allowed, the Clerk will be directed to close

this case without furtherotice to the Plaintiff.

DISCUSSION
Ordinarily, a plaintiff mst pay a statutory filing fee toibg an action in federal court. 28
U.S.C. § 1914(a). However, the feddaraforma pauperiglFP) statute, 28 U.S.C. § 1915,
provides indigent litigants an opportunity for mengiul access to the federal courts despite their

inability to pay the costs and feassociated with that acceSge Neitzke v. William490 U.S.
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319 (1989). To authorize a litigant to proce¢ER, a court must make two determinations: first,
whether the litigant isnable to pay the costs of comnting the action, 8§ 1915(a)(1); and
second, whether the action is frivolous or malis, fails to state a claim upon which relief may
be granted, or seeks monetary relief agardtfendant who is immune from such relief,

§ 1915(e)(2)(B).

Under the first inquiry, an indigent pgrnay commence an action in federal court,
without prepayment of costs afeks, upon submission of an affiiteasserting an inability “to
pay such fees or give security therefad.’§ 1915(a). Here, the Priff's Motion establishes
that he is unable to prepay the filing fee.

The inquiry does not end there, howeverassessing whethemptaintiff may proceed
IFP, a court must look to the sufficiencytbé complaint to determine whether it can be
construed as stating a claim fohich relief can be granted seeks monetary relief against a
defendant who is immune from such relieff. 81915(e)(2)(B). Districtourts have the power
under 28 U.S.C. § 1915(e)(2)(B) to screen comfdanen before sengoof the complaint on
the defendants, and must dismiss the complaint if it fails to state a Blawe. v. Shakd 96
F.3d 778, 783 (7th Cir. 1999). Courts apply the same standard under 28 U.S.C. § 1915(¢e)(2)(B)
as when addressing a motion to dismiss uRéeleral Rule of Civil Procedure 12(b)(&uevano
v. Wal-Mart Stores, Inc722 F.3d 1014, 1018, 1027 (7th Cir. 2013).

To state a claim under the federal notice plegdtandards, a complaint must set forth a
“short and plain statement of the claim showing thatpleader is entitled to relief.” Fed. R. Civ.
P. 8(a)(2). Factual allegations are acceptaduasand need only give “fair notice of what
the . .. claim is and thgrounds upon which it rests EEOC v. Concentra Health Serv., Inc.

496 F.3d 773, 776-77 (7th Cir. 2007) (quotBgl Atl. Corp. v. Twombl\550 U.S. 544, 555



(2007)). However, a plaintiff's allegations must shitwvat his entitlement to relief is plausible,
rather than merely speculativlamayo v. Blagojevigtb26 F.3d 1074, 1083 (7th Cir. 2008).

The basis for the Plaintiff's suit appeardtoas follows: the Indiana Department of
Child Services (“DCS”), some of its employeasad the Plaintiff's Guardian Ad Litem and
adoptive parents violated his rights by pladmg into foster care and making other custody
determinations regarding the Plaintiff and iether, among other incidents. The Plaintiff
claims his rights were violated under both fedaral state law. In terms of relief, the Plaintiff
seeks cognizable forms of relief such as damagesmgunctive relief, asvell as other remedies
that are not as readily recognize8eé€Compl. {{ 92-108.)

First, the Plaintiff assertsnder 42 U.S.C. § 1983 that theéf@ndants have violated my
human rights, civil rights and unalienable [sights.” (Compl. 11 65—-66). The Plaintiff appears
to claim that the Defendants abused their passtis public employees of the Department of
Child Services. “In order to state a claim undé&©983 a plaintiff must allge: (1) that defendants
deprived him of a federal constitutional right; and (2) that the defendants acted under color of
state law.”Savory v. Lyons469 F.3d 667, 670 (7th Cir. 2006). Because the Plaintiff is
proceeding pro se and the Court must liberadilystrue the Complaint, the Court will consider
the Defendants’ actions in their officiehpacities and theprivate capacities.

The Plaintiff's suit against those Defendamt their officialcapacities is barred by
Eleventh Amendment sovereign immunity. An offictapacity suit is essentially one against the
government entity itselHadi v. Horn 830 F.2d 779, 782 (7th Cir. 1987). However, the
Eleventh Amendment precludes a citizen fronmgla state, including state officials in their
official capacities, for money damages in federal court without the state’s cangdéemt.Mich.

Dep't of State Police491 U.S. 58, 67, 71 (1989). Further, astofficial actingn his official



capacity is not a “person” under 8§ 1983 when a plaintiff is seeking danhdgais7 1

(“Obviously, state officials litelly are persons. But a suit agaiasstate official in his or her
official capacity is not a suit against the offidmit rather is a suit against the official’s office.
As such, it is no different from a suit against the State itself.”) (internal citation omitted).
“Whether a particular official ithe legal equivalent of the Stateelf is a question of that State’s
law.” Garcia v. City of Chi.24 F.3d 966, 969 (7th Cir. 1994).

The Plaintiff's Complaint names DCS andmerous DCS employees—O’Neil, Mundy,
Serrano, Kristoff, Finn, Vian, and Griebel—in thefficial capacity, asvell as the Indiana
Attorney General Zoeller. The Indianadislature created DCS as a state agelicyg 31-25-1-

1; see also Hetherington v. Dep’t of Child Serio. 2:11-CV-62 RLM, 2012 WL 523712, at *3
(N.D. Ind. Feb. 12, 2012) (recognizing that DCS is am“af the state”). Further, the director of
this state agency is permittadder Indiana law to “employ nessary personnel to carry out the
department’s responsibilities.” § 31-25-2-2. tiddion to a case wheredlPlaintiff was a party,
courts have held that DCS erapkes are not “persons” under § 1983), Ferguson v. James
No. 4:13-CV-050 JD, slip op. at 3, 6 (N.Ihdl. Feb. 20, 2015) (granting a motion to dismiss
under Rule 12(b)(6) because the defendants wdikeitie DCS and were not “persons” under §
1983);Rangel v. Reynold$§07 F. Supp. 2d 911, 921 (N.D. Ind. 2009) (granting a motion to
dismiss under Rule 12(b)(1) after finding tttze defendant, who was a caseworker employed by
DCS, was not a “person” subject to liability @em@® 1983 when sued in her official capacity).
Additionally, a suit against a state’s atteyrgeneral is onagainst the stat&entucky v.

Graham 473 U.S. 159, 165-67 (1983). Thus, given thast of the Defendants are state

officials or a state entity for 8 1983 purposes, the Plaintiff’s afificapacity claims for damages



are not cognizableThe Plaintiff's § 1983 claim against D@&d the Defendants in their official
capacities is dismisséd.

The Plaintiff's § 1983 claim against the Defent$ain their personal capacities fails for
multiple reasons. The allegations do not specify any federal constitutional rights of which the
Defendants violated or deprived him, whickans that the § 1983 afaidoes not provide “fair
notice of what the . . . claim &nd the grounds upon which it rest€@ncentra496 F.3d at 776—
77, nor can these rights be discerned fronfdbtual allegations. Iaddition, the § 1983 claim
does not specify which particular Defendacasnmitted the 8§ 1983 violations, which fails to
satisfy Rule 8's requirements. Defendants Jamth Stephanie ThompsonetRlaintiff's adoptive
parents, were expressly sued in their persocaadcities but cannot be sued for any constitutional
violations because neither of thexcted under color of state laBee Blum v. Yaretskg57 U.S.
991, 1003-05 (1982%avory 469 F.3d at 670 (noting that the Constitution only protects against
acts of defendants acting uma®lor of state law).

For the remaining Defendants—DCS employaeg in their official state capacities—
to be liable in their personal capacity underPhentiff’'s § 1983 claim, the facts would need to
show that they were not #thed to qualified immunityPearson v. Callaharb55 U.S. 223, 231

(2009) (“The doctrine of qualified immunity peatts government officials from liability . . .

! To the extent that the Court can determireedther forms of relief sought in the Complaint,
those remedies appear to seek retrospectivadtiye relief, which the Eleventh Amendment b&wse
Edelman v. Jordam15 U.S. 651, 66673 (1974).

2 The Court notes that dismissals of § 1983 claims brought against defendants in their official
capacities, a claim that implicatdse Eleventh Amendment, havedm under both Rules 12(b)(1) and
12(b)(6).Ind. Prot. & Advocacy Servs. v. Ind. Family & Soc. Servs. AdB03. F.3d 365, 370-71 (7th
Cir. 2010) (noting the unusual nature of the Elevéxtiendment, as it is both waivable and an issue the
court may raise itselfseeHow to Assert State Sovereign Immukltyder the Federal Rules of Civil
Procedure 69 Vand. L. Rev. 761, 780-99 (2016) (propgdimat courts analyze sovereign immunity
under both Rules 12(b)(1) and 12(b)(6)). At timespart has converted a defendant’s Rule 12(b)(6)
motion into a Rule 12(b)(1) motion and then dismissed the § 1983 tlaitmerington 2012 WL
523712, at *3—-4. Here, the Plaintiff's § 1983 clainaiagt the Defendants would be resolved the same
under either Rule 12(b)(1) or (b)(6).



insofar as their conduct does not violate cleadgtablished statutory or constitutional rights of
which a reasonable person would have known.”) fabts alleged in the Complaint do not show
that any of these Defendants atdd any “clearly established sttiry or constittional rights,”

id., which entitles them to a presumption of qualified immunity. Thus, the Court dismisses the
8 1983 claim for failure to state a claim upon which relief can be granted.

Second, the Plaintiff alleges a claim for hunt@fficking that suffers from similar
problems. The lone factual allégmn in the Complaint supportingighclaim is that the Indiana
Department of Child Serviceslddhe Plaintiff and his brotheo their adoptive parents “for
$1,200.00 plus 525.00 a month.” (Compl. 1 36.) To theraxthat this claim involves the actions
of the Indiana Department of Child Servicesl & employees acting in their official capacity,
the doctrine of sovereign immunity again bany possible recovery féhe reasons stated
above SeeWill, 491 U.S. at 67, 7Hetherington 2012 WL 523712, at *3Nith regard to sulits
against the Defendants in theirpenal capacities, even assumihg veracity of that allegation,
it does not amount to a plausible claim of hurtrafficking. Accordingly, the Court dismisses
the claim for human trafficking for failure &iate a claim upon whidaielief can be granted.

Third, regarding the claim for violations 88 U.S.C. § 1038, the Pidiff merely states
that “[tlhe Defendants conspired with each otfeeattack my family.” (Compl. 1 80-81.) No
factual allegations support anference that the Defendants violated § 1038, which prohibits
dissemination of false or misleading informatidwcordingly, the Court dismisses the claim for
violation of § 1038 for failure to state a claim upon which relief can be granted.

Fourth, the Plaintiff claims that the “Defgants denied due process by taking me without
a warrant, calling me incompetent withoualygroof and denying me an apartment without

proof” and “also denied me the right to ‘lifiiherty and the pursuit of happiness.” (Compl.



19 86-87.) These claims appear to arise fraratitions taken by DCS and its employees during
their ordinary course of business and administrative proceedings. UnéRodker-Feldman
Doctrine, this Court does not hapeisdiction to review or reversarders issued in state court or
state administrative proceedin@ee Gilbert v. 1ll. Bd. of Educs91 F.3d 896, 900 (7th Cir.
2010);Lewis v. AndersqrB808 F.3d 768, 771-72 (7th Cir. 2002). In essenceRtiuker-
Feldmandoctrine “prevents a state-court loser frormging suit in federal court in order to
effectively set aside the state-court judgme@ilbert, 591 F.3d at 900. The doctrine applies
“even though the state court judgment might be erroneous or even unconstitukibripd]’
plaintiff may not seek a reversall a state court judgment sitgoy casting his complaint in the
form of a civil rights action.Ritter v. Ross992 F.2d 750, 754 (7th Cir. 1993). A federal court is
free to entertain claims that are ip@adent of any state court proceedirggibert, 591 F.3d at
900.Here, however, the Court cannot discern any sugépendent claims from the Plaintiff's
Complaint—at least not any that give faotice of what the claim is and the grounds upon
which it rests. Accordingly, the Court dismisslesse claims for failurto state a claim upon
which relief can be granted.

Finally, to the extent that the Plaintiff's remaining claims are cognizable causes of action,
they arise under state law, rather thanGbaestitution or federdaw. Additionally, all
defendants are citizens of Indiana, which nseiuat this Court does not have jurisdiction
premised on diversity of citizenigh As such, the Court lacks sebj-matter jurisdiction over the
claims for slander, kidnapping, negligence, lagalpractice, perjury, chdlabuse, violation of
oath of office, wrongful termination, and failui@ protect, and dismisses them accordingly.

Given the aforementioned, the Plaintiff's requesproceed without prepayment of fees

is denied, and the Complaint is dismissed pamsto 28 U.S.C. § 1915(e)(2)(B)(ii). The Court



grants the Plaintiff until October 22016, to file an amended complaiSee Luevana/22 F.3d

at 1022 (stating that a litigant proceeding uriéé€r statute has the same right to amend a
complaint as fee-paying plaintiffs have). Whinafting his amended owplaint, the Plaintiff
should state the key facts supiag his claim, rather thaprovide vague recollections.
Additionally, the Plaintiff should specify which Bendants the claims are asserted against and
what each Defendant did in relation to thatim, including the date it happened. Any suit
against DCS or its employees in their offiaalbpacity is absolutelgarred by sovereign
immunity. Along with an amended Complaint, Plkintiff must also fe a new Petition to
Proceed Without Prepayment of Fees and Cospaly the filing fee.

If the Plaintiff does not file an amemdieomplaint by October 21, 2016, the Court will
direct the Clerk to close this case. Shoulalheose, the Plaintiff is permitted to pursue his
claims in state courSee Doe-2 v. McLean Cnty. Unit Dist. No. 5 Bd. of D&83 F.3d 507, 513
(7th Cir. 2010).

CONCLUSION

For the foregoing reasons, the Court:

(1) DENIES the Plaintiff’'s Motion for Leave to Proceedorma pauperigECF No.2];
(2) DISMISSES the Complaint [ECF No. 1];
3) DISMISSES WITH PREJUDICE

€)) ALL CLAIMS against DEFENDAN INDIANA DEPARTMENT OF CHILD
SERVICES;

(b) ALL CLAIMS against DEFENDAN'S ACTING IN THEIR OFFICIAL

CAPACITIES;



(c) ALL 8§ 1983 CLAIMS against DEFENDANTS JOHN THOMPSON and
STEPHANIE THOMPSON,;

(d) ALL 8 1038, due process, and stiae CLAIMS, against ALL DEFENDANTS,;
4) DISMISSES WITHOUT PREJUDICE the § 1988d human trafficking claims as to
DEFENDANTS in their PERSONAL CAPACITIES;
(5) GRANTS the Plaintiff until Octob&21, 2016, to file an amended complaint,
accompanied by a new Petition to Proceed Without Prepayment of Fees anor @estding
fee;
(6) CAUTIONS the Plaintiff that

(a) if he does not respond by the above lieadthis case wilbe dismissed without
further notice;

(b) any amended complaint must identhg individual defendants and specify the

manner in which their actions, or failuretéke action, violated thPlaintiffs’ rights.

SO ORDERED on September 30, 2016.

s/ Theresa L. Springmann
THERESA L. SPRINGMANN
UNITEDSTATESDISTRICT COURT




