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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
FORT WAYNE DIVISION

BHALTAVATSALA R. APURI, M.D.,
Plaintiff,

V. Causélo. 1:16-CV-363-HAB

PARKVIEW HEALTH SYSTEM, INC.

PARKVIEW HOSPITAL, INC.
and ROY ROBERTSON, M.D., )

)
)

)
)
)
)
)
)
)
)

Defendants.
OPINION AND ORDER

This matter comes before the Court on Defendant’s Petition for Defense Costs and
Attorney Fees (ECF No. 98) and supportvigmorandum (ECF No. 990led on April 10, 2019.
In their Motion, Defendants ask this Court for depos transcript costs and attorney’s fees by
virtue of their claimed status gwevailing parties in this cas®laintiff filed his Response in
Opposition (ECF No. 100) on April 24, 2019. Aftelirgpgranted several extensions, Defendants
filed their Reply (ECF No. 111) on October 7, 20D8fendant’s Petition isow ripe for review.
A. Procedural Background

Plaintiff filed his Complaint and Juipemand (ECF No. 1) on October 14, 2016, and a
First Amended Complaint (ECF No. 25) on W&8, 2017. Generally, Pldiff alleged that his
privileges at Defendants’ hospital were not reee due to racial disgriination. The Complaints
alleged four causes oftaan: (1) a violation of 42 U.S.G& 1981; (2) Non-Renewal of Privileges;
(3) Breach of Contract; and (4) Intentional Intezfece with Business Relatiship. The final three

causes of action were broughtder Indiana state law.
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Although discovery closed on December 1, 2@&veral discovery motions were filed and
heard after the deadline. Plaintiff filed a Matito Compel (ECF Na39) on December 1, 2017,
and a Second Motion to Compel (ECF No) 42 December 11, 2017, seeking responses to
Plaintiff's Request for Production of Documeatsd Third Request for Production of Documents,
respectively. A hearing was held on Plaintiffi@tions on February 14, 2018, by Magistrate Susan
Collins. The docket indicates that, followinggament on the motions, the parties came to an
“agreement to limit discovery geests and to terms of docurhg@noduction,” thus mooting the
motions.

On May 24, 2018, Plaintiff filetlis Third Motion to Compel (EF No. 57). In that motion,
Plaintiff advised the Court thadgespite previously agreeing toopide certain mortality medical
charts subject to one or both of Plaintiféarlier motions to comgh, Defendants were now
demanding $176,000.00 to produce 175 charts. Plasatif§ht an order fra the Court requiring
Defendants to produce the agreed-upon maserizfendants responded on June 7, 2018. (ECF
No. 60). Rather than address the cost issuégridants argued that the requested charts were
privileged and irrelevant, and that thequests for production of documents were unduly
burdensome. Defendants alsodila Motion to Strike Plaintif6 Third Motion to Compel (ECF
No. 61) on June 7, 2018, arguing that Plaintiffietion was untimely. Magistrate Collins again
held a hearing on the parties’ discovergpdite on July 27, 2018. The docket indicates that
Plaintiff's Third Motion to Compel was granteddaiDefendants’ Motion to 8ke was denied “for
the reasons stated on the record.”

During the pendency of the Third Motion @ompel, Defendants filed their Motion for
Summary Judgment and Desigoatiof Evidence (ECF No. 70) and Memorandum of Law in

Support (ECF No. 71) on July 23, 2018. Plainfiftd his Response Brief in Opposition to



Defendants’ Motion for Summary Judgment (B9#: 83) and Designation of Evidence (ECF No.
84) on December 11, 2018. The parties also filedameled evidentiary issues as part of the
summary judgment proceedings. (ECF Nos. 87-95).

This Court issued its Order and Opiniom Defendant’s Motion foSummary Judgment
(ECF No. 96) on March 27, 2019. This Court initidibynd that Plaintiff’'sclaim was subject to
the burden-shifting analysis createdthg United States Supreme CourtMeDonnell Douglas
Corp. v. Greend411 U.S. 792 (1973)Id. at 5). As such, Plaintiffias required to establish:

(1) he is a member of a protected cld8%;he performed his job to his employer’s
expectations; (3) he suffered an advessgloyment action; and (4) one or more
similarly situated individuals outside Ipsotected class receigdetter treatment.

(Id. at 6). Plaintiff failed on botthe second and fourth elements.

The Plaintiff has not established the et element of his pna facie case. The
Plaintiff argues that, because he hadnsoof the lowest mortality rates of
physicians at Parkview, he must theref have been qualified to hold medical
privileges. However, the Defendants dedid®t to renew the Plaintiff’'s hospital
privileges at least in part because sfues unrelated to the Plaintiff's medical
outcomes, including conductimgunds late at night and communication issues with
nursing staff and Emergency Room personnel. The Plaintiff has not disputed the
fact of his continued prolres in these areas. The Pl#irdlso does not contest the
legitimacy of the standards which the Defendant held him.

The Plaintiff's argument a® the fourth element suffers from a similar problem.
The Plaintiff presents evidence that he wasiperior cardiologist, based on record
outcomes from procedures performbg Caucasian cardiologists, whom the
Plaintiff maintains did not lose their medi privileges as he did. However, the
Plaintiff is again failing to respond to the Defendamirgculated reasons for the
termination of his medical privileges:&lfiPlaintiff had documented problems with
timely rounding and availability duringall. Thus, the doctors the Plaintiff
identifies are not valid comparators, bezathey did not have the same problems
in performance. Because he has not presented evidence regarding instances of
comparable misconduct, the Plaintiff cahrabaim that he egaged in similar
conduct, but nonetheless received dispatra@@tment for no apparent legitimate
reason.

(Id. at 7-8).



This Court further concluded that, evead Plaintiff satiséd his burden undéicDonnell
Douglas his claim would stilffail. Plaintiff failed to designatany evidence demonstrating that
the adverse employment action against him wagdalhés race. Notably, Rintiff himself offered
a race-neutral reason for his teration which, in and of itself, deated his clainunder the “but-
for standard required for § 1981 claimdd.(at 10).

This Court did not reach the merits of Plaintiff's state law claims. Rather, “considering
judicial economy, convenience, fairness, and coiihe Court dismissed those claims without
prejudice to enable Plaintiff to refiladse claims in ambiana state courtld. at 10-12). Plaintiff
re-filed his state law claims in tidlen County SuperioCourt on March 28, 2019.

B. Legal Analysis
1 Costs under Fed. R. Civ. P. 54(d)

Defendants first ask that this Coumtvard them $3,810.98 in costs, representing
Defendants’ payments to secure the depositiorstrgots in this matter. Defendants assert that
they are entitled to these costsder Fed. R. Civ. P. 54(d) sinceyhwere the “prevailing party.”

“Unless a federal statute, [tik@deral Rules of Civil Prodere], or a court order provides
otherwise, costs—other than attey’s fees—should ballowed to the prevailing party.” Fed. R.
Civ. P. 54(d)(1). “There is a presumption that finevailing party will receer costs, and the losing
party bears the burden of an affirmative shgathat taxed costs are not appropriaBeamon v.
Marshall & llsley Tr. Co, 411 F.3d 854, 864 (7th Cir. 2005). Tipsesumption ‘$ difficult to
overcome” and therefore, “the district courtliscretion is narrowly confined—the court must
award costs unless it statgsod reasons for denying themVeeks v. Samsung Heavy Indus., Co

126 F.3d 926, 945 (7th Cir. 1997). Generally, only tlselgp party’s inability to pay or misconduct



by the prevailing party worthy of a penaltyll suffice to justify denying cost®onds v. Fizer69
F. Supp. 3d 799, 803 (N.D. Ill. 2014).

For the purposes of Rule 54, a party is deefpealailing” if it prevails as to a substantial
part of the litigationTesta v. Village of Mundelein, lIIB9 F.3d 443, 447 (7th Cir. 1996). In a case
with mixed results, the district court has theadetion to determine whether a party meets that
standardGavoni v. Dobbs House, Incl64 F.3d 1071, 1075 (7th Cir. 199%9gsta 89 F.3d at
447;Northbrook Excess & Surplus Ins. Co. v. Procter & Gamble &4 F.2d 633, 641 (7th Cir.
1991).

The question of whether Defendants are a “plieggparty” for the purposes of Rule 54(d)
does not appear to be in dispuDefendants obtained judgmenthweir favor on Plaintiff's sole
federal claim and the remaining state law clamese dismissed. The net effect of Defendants’
summary judgment victory is that there is no fatl&awsuit remaining. Téan Court concludes that
this constitutes success as to a substantial ptaredtigation before thi€ourt, and Plaintiff does
not seriously argue to the contra§ee Congregation of the Passidtgly Cross Province v.
Touche, Ross & Cp854 F.2d 219, 220 (7th Cir. 1988) (“no question” party obtaining summary
judgment on federal law claim and dismissabehdent state law claimgas prevailing party).

Because Defendants qualify as the prevailingyparthis matter, this Court presumes that
they are entitled to properly taa costs. The costs a distraiurt may tax are set forth in 28
U.S.C. 8§ 1920. Subsection (2) of 8§ 1920 perntiis Court to tax ‘flees for printed or
electronically recorded transcripts necessarilyaimtetd for use in the case.” Defendants’ request
for costs representing their payments for depmsitranscripts are taxahland the Court must

start from a presumption that thage entitled to those costs.



Plaintiff attempts to overcome thisgsumption not by arguing one of the exceptions
identified inBonds supra, but instead by arguing that hegestaw claims conture in state court.
According to Plaintiff, “[ijt could be fundamentally unfaito award Defendants costs for
depositions that relate to all Br. Apuri’s claims based on themise that Defendants prevailed
on one of these claims.” (ECF No. 100 at 5)fdddants respond that this is not a basis to deny
fees, and counter that most of the depositions dealt with Plaintiff’'s federal law claim. (ECF No.
111 at 3).

The Court concludes that Ri&iff’'s argument is more penasive. As Plaintiff notes,
Defendants’ claim for costs related to all depositiranscripts would be m® compelling if they
had prevailed on the merits on Blaintiff's claims. However, albf Plaintiff's state law claims
survived summary judgment, and continue to pereh Indiana state court. The Court presumes
that Defendants continue to use those transcripts in their defetheestéte law claims. While the
parties dispute the percentagetiod depositions devoted to the individual claims, there is little
doubt that much of the depositibestimony is broadly ggicable to all Plaitiff's claims. The
Court concludes that Defendants are entitled fmortion, but not allpf the claimed feesSee
Charter Med. Corp. v. Cardiil27 F.R.D. 111, 114 (D. Md. 1989) (prevailing party not entitled
to costs for depositions ed in related litigation).

Defendants’ documentation of it®sts does little to inforrthe Court’s analysis of the
appropriate amount of costs. Tads no indication or explanati as to which depositions were
necessary to the federal claims vis-a-vis theedaw claims, how the depositions were necessary
for the successful resolution of the case, or whiatgmeage of the claimed costs are related to their
success on the federal claim. What the Court cas n@ake the observatidhat these transcripts

are being used in two different cases, suggestiaigath even split in the sbof those transcripts



is appropriate. Therefore, the Court concludes Brefendants are entitléd costs in the amount
of $1,905.49.
2. Attorney Feesunder 42 U.S.C. § 1988

Separate from their claim for costs, Defemdaseek attorney’seés in the amount of
$91,610.00, which represents their atey's fees from the date ofdlclose of discovery to the
entry of judgment in their favor. Defendants argue that, as of the close of discovery, “the evidence
showed that Dr. Apurcould not establish @rima facie case to support his claim of race
discrimination (yet he continuditigating).” (ECF No. 99 at 6).

Title 42, U.S.C. 8§ 1988(b) provides, in pertih@art, that “[ijn anyaction or proceeding
to enforce a provision of . . 42 U.S.C. § 1981] . . . , the couin, its discretion, may allow the
prevailing party, other than the United States, a reasanaltiorney’s fee as part of the costs.”
The Supreme Court has held that a prevailingriifat may recover attoey’'s fees under § 1988
if the plaintiff's action is‘frivolous, unreasonable, or groundless, . . the plaintiff continued to
litigate after it clearly became sddfughes v. Rowe&l49 U.S. 5, 15 (1980) (quotighristiansburg
Garment Co. v. EEO(134 U.S. 412, 422 (19788¢ee also Leffler v. MeeB36 F.2d 981, 986
(7th Cir. 1991). Defendants are metjuired to show either subja® or objective bad faith on the
part of the plaintiff in ordeto recover § 1988 attorney’s feg¢samer v. Cty. of Lake819 F.2d
1362, 1366 (7th Cir. 1987) (citatiamitted). Instead, the defendamtust demonstrate that the
plaintiff's action is “meritlessn the sense that it is@undless or without foundationHughes
449 U.S. at 14. “[W]hen a civil rights suit is lackimgany legal or factual basis . . . , an award of

fees to the defendant is clearly appropriate tordatelous filings and teensure that the ability

! Plaintiff does not challenge Defenddrgtssertion that they are “prevailingrfias” under 42 U.S.C. § 1988, instead
arguing that his claim was not frivolous. (ECF No. 100-&)6While the Court believes that this is a closer question
than Defendants’ status under Fed. R. Civ. P. 5d4é#)Baggs v. City of South Pasadé&%8 F. Supp. 586, 588 (M.D.
Fla. 1997), it will not deny fees on a basis not argued by Plaintiff.
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of the courts to remedy civil righ violations is not restricteloly dockets crowded with baseless
litigation.” Coates v. Bechte811 F.2d 1045, 1050 (7th Cir. 1987) (citation omitted).

Although Defendants seek altt@ney’s fees from the clesof discovery forward,
Defendants appear particularly aggrieved by mgubo address Plaintiff' sarious requests for
information that would form the basis foraRitiff's three motions to compel. Defendants
repeatedly note Plaintiff’'s purgwof “irrelevant” information,including the medical records and
charts for patients of other cardiologists. The mobivith Defendants’ protestations is that they
have already lost the debate over the relevanBéaattiff's discovery. Plaintiff’s first and second
motions to compel were resolved by agreenfelhowing hearing, with Defendants apparently
agreeing to produce at least some of thenwdi documents, and the third was granted by the
Court. The Court fails to see hd®aintiff's court-approved discomesupports Defendants’ claims
for fees.See Miller v. Dugan764 F.3d 826, 832 (8th Cir. 201&educing fee award where
discovery motions were resolvedfavor of non-prevailing party).

The discovery issue aside, it is true thaimiff’'s federal claim was resolved against him
via summary judgment. Although a ruling on a metfor summary judgmeris not conclusive
proof of the frivolous naturef a litigant’s case, it ia relevant considerationhomas v. First Fed.
Sav. Bank of Ingd659 F. Supp. 421, 424 n.3 (N.D. Ind. 1987). However,

it is important that a distt court resist the understardiatemptation to engage in

post hoaeasoning by concluding that, becauseamfiff did not ulimately prevail,

his action must have been unreasonallewithout foundatn. This kind of

hindsight logic could discouragall but the most airtight claims, for seldom can a

prospective plaintiff be sum@ ultimate success. No i@ how honest one’s belief

that he has been the victim of disasination, no matter how meritorious one’s

claim may appear at the outstne course of litigabin is rarely predictable.

Christiansburg 434 U.S. at 421-22.



Summary judgment is the moment in a laiv8unhen a party must show what evidence it
has that would convince a trier of fact accept its version of eventslbhnson v. Cambridge
Indus., Inc, 325 F.3d 892, 901 (7th Cir. 2003). As suttie Court concludethat Plaintiff's
summary judgment filings represent his best enak, and therefore the best place to go in

determining the merits of Plaiffts case. That evidence shows:

e Plaintiff, a cardiologistof Indian descenthad held privileges aall local hospitals,
including Parkview, from th early 2000s through 2014;

e 1In 2010 or 2011, Plaintiff was involved in a vallaltercation with Defendant Robertson
at Parkview where Plaintiff veatold, “this is the beginningf your end in this town;”

e Plaintiff reported the verbal altercati to Parkview, but no action was taken;

e In 2009, Defendant Robertson referred to a patient as “that black guy;”

e Following the altercation with Defendant Robertson, Plaintiff beddw@eubject of peer
review activity at Parkview for #hfirst time in over a decade;

e Defendant Robertson participatedhe peer review pross by submitting information to
Parkview regarding PlaintiffSmedical practice, clinical/technical skills, professional
judgment and qualitgf care issues;”

e Plaintiff’s privileges at Parkview’s All Gunty hospitals were nonftewed as of October
31, 2014, and that decision was uphelotgh Parkview’s apgal processes;

e Plaintiff continued to enjoy practice privileg at Parkview's LaGrange Hospital, and
those privileges were renewed on October 31, 2016;

e At the time Plaintiff's privileges were nerenewed, several Caucas cardiologists had
worse patient outcomes than Plaintiff, and mi#ihad lower mortality rates than almost

every other cardiologist that @yjed privileges at Parkview; and



e None of the Caucasian cardiologists werdjatt to peer review resulting in the

termination of their privileges.

(ECF No. 83 at 3-8).

The Court has already concluded thatftiregoing evidence failed to establisip@ma
faciecase of discriminationna that even if it had Plaintiff eitd not demonstratiat Defendants’
stated reason of the non-renewapad¥ileges was pretext. (EQRo. 96 at 7-10). Nihing in this
Opinion and Order changes that conclusion. Howete Court does not beve that these facts
are so paltry as to render Pl&ig case frivolous, unreasonablay, groundless. While this Court
found that Plaintiff’'s deficieneis in conducting rounds and conmmicating with staff permitted
Defendants to conclude that he was unqualifedold privileges, it was not unreasonable for
Plaintiff to believe that his low mortalityates would lead to different conclusionSee Wohl v.
Spectrum Mfg., In¢94 F.3d 353, 358 (7th Cit996) (plaintif can establish, for purposesmima
facie case, that he satisfied empdos legitimate expectationsrtugh his own description of his
work performance). Similarly, while this Court found that other cardiologists were not proper
comparators due to differencespnor performance issues, it waot unreasonable for Plaintiff
to believe that other cardiologists practicing at the same hospital could be sufficiently similar to
him so as to count as comparat@&@se Coleman v. Donahd@67 F.3d 835, 851-52 (7th Cir. 2012)
(“Demanding nearly iddital comparators can transformighevidentiary ‘boost’ into an
insurmountable hurdle.”). Fingll although this Court found th#tlaintiff’'s evidence did not
contradict Defendants’ stated reasons for the-nemewal or demonstrate racial bias, the Court
again finds that Plaintiff codl have reasonably believed thbheé had adduced sufficient
circumstantial evidere of discriminationSee Rudin v. Lincoln Land Comm. Gal0 F.3d 712,

720-21 (7th Cir. 2005) (noting thaircumstantial evidence afiscrimination ca consist of
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“suspicious timing, ambiguous statertearal or written, behavidowards or comments directed
toward other employees in theopected group, and other bits andqas from which an inference
of discriminatory intentnight be drawn.”) (quotindroupe v. May Dep’t Store20 F.3d 734, 736
(7th Cir. 1994).

The Court also finds that the litigation activities in thisecasmdermine Defendants’
argument of frivolity. Take, for instance, ethDefendants’ summary judgment filings. The
memorandum in support of the motion is twentyefpages long and took nearly forty attorney
hours to draft. (ECF No. 71 at 2-9; ECF.NL11-1). Defendants designated 1,091 pages of
evidence in support of the Motion for Summdndgment (ECF No. 72pefendants’ Reply in
Support of Motion for Summary dgment was another sixteen padeng and took nearly thirty
attorney hours to prepare. (ECF Nos. 89, 111bEfendants’ summarjdgment filings were
significant legal undertakings. Siygeif Plaintiff’'s case was “goundless or without foundation,”
this kind of effort would not be necessary.

The Court also notéshat these same padidave indicated to ¢hAllen Superior Court
that they “may request thatetiCourt conduct a trial on aessue or issues agreed upon by the
parties” in the state court caggauri v. Parkview Health Sys., Inéllen County, Indiana Superior
Court Cause No. 02D01-1903-PL-112, Order or Juglgrof the Court dated January 9, 2020. If
“the exact same racial animus allegations” (ECF Nd. at 8) require a triah state court, it is
hard to understand how they can be frivolous here.

In summary, the Court finds that, while PiEif could not survivessummary judgment, his

case was not frivolous, wraisonable, or groundles$ee e.g, Cooney v. Casady'35 F.3d 514,

2 Orders from the state court are public resaadd appropriate subjects of judicial noticethe Matter of Lisse905
F.3d 495, 496 (7th Cir. 2018).
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522 (7th Cir. 2013). Accordingly, Defendants areentitled to attorney’sees under 42 U.S.C. §
1988.
C. Conclusion

For the foregoing reasons, this Court ORDERSQkerk of this Court to tax costs in favor
of Defendants and against Plaintiff in the amount of $1,905.49. Defendant’s Petition for Defense
Costs and Attorney Fees (ECF No) 88DENIED in all other respects.

SO ORDERED on January 23, 2020.

s/ Holly A. Brady

JUDGE HOLLY A. BRADY
UNITED STATES DISTRICT COURT
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