Rogers v. Office of the Attorney General The et al Doc. 28

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
SOUTH BEND DIVISION
DEXTER ROGERSIndividually and as
Personal Representative of the estate of
Carrie Bell Rogerst al,

Plaintiffs,

THE OFFICE OF THE ATTORNEY
GENERAL, CASE ANALYST JENNIFER
PRUITT, ATTORNEY KELLY PAUTLER,

)
)
)
)
)
)
V. ; CAUSE NO. 1:16-CV-00429-RL-MGG
)
;
and CHIEF JUDGE CRAIG BOBAY, )

)

)

Defendants.

OPINION AND ORDER

Before the Court is a “Motioto Disqualify Attorney Genelsl Office from Representing
the Defendants Stemming from Conflictinferest” [DE 11] filel on January 13, 2017, by
pro sePlaintiff Dexter Rogers, indidually and as personal represéintaof the estate of Carrie
Bell Rogers and the estate of Premius Rogers (“Rogers”). In the motion, Rogers seeks to
disqualify the Indiana Attorney General’s @#i(the “IAG’s Office”) from representing itself,
Deputy Attorney General Kelly Pautler, Case Analyst Jennifer PanittChief Judge Bobay
(collectively, the “State Defendants”), dueag@urported conflict of interest. The State
Defendants filed a response to the motion on January 23, 2017 [DE 18], and Rogers filed a reply
on February 1, 2017 [DE 22].

For the following reasons, Rogersmtion to disqualify will be DENIED.
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RELEVANT BACKGROUND

Rogers filed a nearly identical motion to dislifyahe IAG in a civil rights action against
various courts and judges juast year. This Court dezd that motion on July 28, 2016&ee
Rogers v. Allen County Superior Cqutause Nol:16-cv-40-RL-SLC [DE 52].

The current action stems from a medical madfice case Roger#ed in state court
against Parkview Hospital, Inc.Rarkview”) and its chief executive officer, Michael J. Packnett.
See Rogers v. Anonymous Physiciaihld 02D03-1401-CT-000039 (filed Jan. 22, 2014).
Rogers later sued several courts and judgksgiag various violationsf his civil rights
stemming from the medical malpractice caRegers v. Allen County Superior Cquktl6-cv-
40-RL-SLC [DE 1; DE 47 at 1 2]. Through thestant action, Rogers is suing more government
entities and officials in a Title VI claim.

As Rogers sees it, the IAG’s Office mustdigqualified from representing itself in this
action due to a purported conflict of interagsing from Deputy Attorney General Kelly
Pautler’'s representation of the medical professidefendants in Rogers’s original state case
prior to Pautler joining the IAG’s Office. Pautlevho is now the Assistant Section Chief of the
Civil Litigation Section of theAG’s Office, has not appearedtims action, but apparently “has
consistently kept abreast okthappenings of [Rogers’s statainl].” Rogers does not allege
that any information Pautler received was not publRogers is also concerned because Pautler
was employed at the IAG’s Office beéohe filed his consumer complaimddditionally, Rogers
is concerned about Pautler’s plagian integral role in case maeenent at the time he filed his

first civil rights action. Rogerfears that Pautler shared “infortitan regarding the status” of his

LIn his first motion to disqualify, Rogers alleged tRautler received a “Notice @fompletion of Clerk’s Record”

in his state case after sjoéned the IAG’s OfficeRogers v. Allen County Superior Cquit16-cv-40-RL-SLC [DE
47 at 1 12]. The Notice, which Rogers attached to hitomaconsists of a single page and indicates that it had a
“Chronological Case Summary” attached to It. at 19-20].



original medical malpractice claim with anotl&eputy Attorney General, Benjamin Jones, who
represented the defendants in the firgil rights action. [DE 11 at 6].

Rogers alleges that Jones failed to exercigdetel of due diligencim screening to avert
a potential conflict of interest i respect to Pautler regarding the original medical malpractice
claim, his consumer protection claim, and the twil cights claims. AsRogers sees it, Pautler
has a conflict of interest in this action imputable to Jones and the IAG’s Office, necessitating
their disqualification. Jones has not made geapance in the presenvil rights claim, and
Rogers has not alleged a conflict with respethéoattorney of record)eputy Attorney General
David Arthur. Presumably, Rogers means tpuarthat the same argument applies against
Arthur. Regardless, of whether Rogers inteioddisqualify Jones or Arthur in the present
motion, the analysis is the same.
. ANALYSIS

A. Legal Standard

Pursuant to Local Rule 83-5(e), the NorthBistrict of Indiana ha adopted the Indiana
Rules of Professional Conduct and the Seventhu€igtandards of Proésional Conduct as the
standard of professional conduseeN.D. Ind. L.R. 83-5(e). In Bimotion, Rogers cites Indiana
Rules of Professional Conduct 1.0 (e) (terminglagformed consent); 1.0 (k) (terminology:
screening); 1.7 (conflicts amterest: current clients); 1.9 (cdinfs of interest: former clients);
1.10 (imputation of conflicts of terest); and 1.11 (special confiaf interest for former and
current government officers and employees).

“The disqualification of an attoey is a ‘drastic measure wh courts should hesitate to
impose except when absolutely necessaMfills v. Hausmann-McNally, S.992 F. Supp. 2d

885, 890 (S.D. Ind. 2014) (quotitwen v. Wangerirf85 F.2d 312, 317 (7th Cir. 1993)).



“Accordingly, motions to disqualifare treated with ‘extreme cautionld. (quotingFreeman v.
Chi. Musical Instrument Cp689 F.2d 715, 722 (7th Cir. 1982)). “Caution is warranted both
because disqualification motions ‘can be misusetechniques of harassment,” and because the
consequences of disqualification are so gra\destroy[ing] a relationship by depriving a party
of representation of their own choosindgd. (alteration iroriginal) (quotingFreeman 689 F.2d
at 722). “[T]he moving party bears the burdérroncretely establsng the necessity of
disqualification.”ld. at 891 (citation omitted).

B. Discussion

The parties have both expressed a preferencddmeinvent the wheel or to repeat the
arguments.” [DE 18 at 2; DE 22 at 3]. Theref, this Court will largely reiterate what has
already been said in Judge Collins’s thorough and well-reasoned opinion regarding Rogers’s
motion to disqualify in his firstivil rights case. As a threslibinatter, “[tlhe general rule
accepted by most federal jurisdictions is that ontument or former client has standing to seek
disqualification of an attorney from matter pending before a courtd. (citing In re Yarn
Processing Patent Validity Litig530 F.2d 83, 88 (5th Cir. 1976) (collecting cas€éges V.
Curico, No. 94 C 7657, 1997 WL 116797, at *2 (N.D. Ill. Mar. 12, 1997)). Although the rule is
not absolutée’ “courts in this circuit have made clghat the interests protected by Rule 1.7 are

the crux of the standing issuéd’ at 892. As such, “the propparty to raise the conflict of

2“The Seventh Circuit has not staked out a clear positicheissue of standing to bring disqualification motions.”
Id. Several district courts from the Southern District of Indiana have concluded that opposing counseperéy pr
raise the question where the darif‘was sufficiently grave taindermine the court’s inherent interest in preserving
‘the fair or efficient administration of justice.ltl. at 892 (citingmmis Operating Co. v. CBS Radio, |80 F.
Supp. 2d 1111, 1116 (S.D. Ind. 200Zgathermon v. Grandview Mem’l Gardens, |rido. 4:07-cv-137, 2010 WL
1381893, at *1 n.1 (S.D. Ind. Mar. 31, 2010)). Several distaurts from the Northemistrict of lllinois have
concluded the same where the conflict “is such as cleadgltin question the fair or efficient administration of
justice.”Id. (citing Blanchard v. EdgeMark Fin. Corpl75 F.R.D. 293, 306 (N.D. Ill. 1997)jzes 1997 WL

116797, at *2Thomas & Betts Corp. v. Panduit Carplo. 93 C 4017, 1995 WL 319635, at *1 (N.D. Ill. May 25,
1995)).



interest issue, in a motion tlisqualify counsel, is the party that [Rule 1.7] was intended to
protect—the client othe former client.ld. (alteration in original) (quotingizes 1997 WL
116797, at *2)see also Perkins v. Cook Cntio. 09 C 4930, 2010 WL 747570, at *2 (N.D. Il
Mar. 2, 2010).

Here, Rogers is not a former or currentrief Pautler, Jone#rthur, or the IAG’s
Office. Rather, the current clients of the 1A3ffice are the State Defendants, and Pautler’s
former clients are the medical professionalsdgfended in the state court case. Generally, “an
adversary party lies outside thefactive scope of the conflictlas, and thus lacks standing to
bring a disqualification motionMills, 992 F. Supp. 2d at 892 (citihgre Sandahl980 F.2d
1118, 1121 (7th Cir. 1992Blanchard 175 F.R.D. at 306).

In any event, regardless thfe standing issue, Rogerssh@t shown that an actual
conflict of interest exists in this matter. €gplain, Rule 1.7(a) prades in relevant part:

[A] lawyer shall not represent a client if the representation involves a concurrent

conflict of interest. A concurrent conflict of interest exists if:

(1) the representation of one cliemitl be directly adverse to another

client; or

(2) there is significant risk that thepresentation of one or more clients

will be materially limited by the lawyer’s responsibilities to another client,

a former client, or a third personloy a personal interest of the lawyer.
Ind. R. of Profl Conduct 1.7(a). To reiterategders has not shown that he has ever been a
client of Pautler's. Nor has he shown thaid&a third personto whom Pautler owed
responsibilities contemplated by Rule 1.7, “sasHiduciary duties arising from a lawyer’s
service as a trustee, execupboicorporate director.” Ind. Rf Prof'l Conduct 1.7 cmt. 9.

Furthermore, the fact that Rogers submitiembnsumer complaint about Parkview to the

Indiana Attorney General's Consumer Protecfivision does not make him a client of the

IAG’s Office to create a confliatf interest under Rule 1.7. @HAG’s Office prosecutes and



defends all suits by or againsetBtate of Indiana. Ind. Codet&-2-1(a). The website of the
Consumer Protection Division specifically infasra consumer filing a consumer complaint that
the Attorney General caot act as his or herigate attorney and th#te consumer should seek
legal advice from a private attorne&eehttp://www.in.gov/attornggeneral/2434.htm (last
visited February 16, 2017). Thus, the faetttRogers submitted a consumer complaint to
another division of the 1AG’s Office does novegirise to an attomy-client relationship.
Rogers did allude to one applicable rdieywever. Rule 1.11dalresses conflicts of
interest for former and current governmentraigys. Although Rogersted subsection (a)
pertaining to former government attorneys, Pautleuisentlyemployed by the government,
and thus, subsection (d) applies. RuI#1(d) provides, inelevant part:
A lawyer currently serving as a public officer or employee:
(1) is subject to Rules 1.7 and 1.9; and
(2) shall not:
(i) participate in a matter in which the lawyer participated
personally and substantially vidin private practice or
nongovermental employment, unless the appropriate governmental
agency gives its informed consent, confirmed in writing . . . .
Ind. R. of Profl Conduct 1.11(d). Here, Rogeirmaply speculates that Bder has “@rticipated”
in this case; however, he has provided no evidemseggest that is ¢hcase. And even if
Pautler did participate in thsse, such a conflict would be waivable by the governmental
agency pursuant to Rule 1.11(d)(2)(i).
Furthermore, contrary to Rogers’s asserti@amy conflict of interest Pautler may have
under Rule 1.11(d) is not imputable to Joned the IAG’s Office. Comment 2 to Rule 1.11
specifically provides that Rule 1.1®hich imputes a lawyer’s confliof interest to his or her

law firm, is not applicable to the conflicts ioterest addressed by Rulel1(d). Ind. R. Prof’l

Conduct 1.11 cmt. 2 (“Because of the special problems raised by imputation within a



government agency, paragraph (d) does not impatedhflicts of a lawyer currently serving as
an officer or employee of the government to otiesociated government officers or employees,
although ordinarily it will beorudent to screen such lawge). Consequently, Rogers’s
assertion that Jones and tA&’s Office must be disqudled under Rule 1.10 based on
Pautler’s alleged conflict of inteseunder Rule 1.11 is without basis.

As a final matter, Rogers’s claim that Pautias a conflict because she has kept abreast
of the occurrences in the statase after she joined the 1A3Dffice also is not grounds for
disqualification. He has not afjed that she received anything that was not public. Pautler’s
receipt of information that is publicly availaldees not create a conflict of interest under the
Indiana Rules of Professional Conduct.

To reiterate, disqualificatiois a “drastic measure” that the Court will impose only when
absolutely necessaMlills, 992 F. Supp. 2d at 890. Here, Rod®s failed to carry his burden
of concretely establishing a need to disqualitymes and the IAG’s Office. Consequently, his
motion to disqualify will be DENIED.

1. CONCLUSION

For the foregoing reasons, Rogers’s “MottorDisqualify Attorney General’s Office
from Representing the Defendants Stang from Conflict of Interest” IDENIED. [DE 11].

SO ORDERED.

Dated this 17th of February, 2017.

SMichael G. Gotsch, Sr.

Michael G. Gotsch, Sr.
United States Magistrate Judge




