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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
FORT WAYNE DIVISION
DIMITRIC FREEMAN,
Plaintiff,
V. CAUSE NO.:1:17CV-317-TLS

STATE OF INDIANA, etal.,

N/ N N N N N N N N

Defendants.
OPINION AND ORDER

This matter comes before the Court on the remaining Defendants’, City of RgneW
and Detective Mark Deshaiédjotion for Summary Judgement [ECF No. 40], filed on August
6, 2018, and Motion to Strike [ECF No. 50], filed on October 15, 2018. The Hldntifitric
Freeman, filed a response [ECF No. 48] on October 1, 2018. The Defendants filed a reply [ECF
No. 49] in further support of their Motion for Summary Judgment on October 15, 2018. The
Plaintiff has not filed a response to the Defendant’s Motion to Strike and the deadlimed

has passed.

BACKGROUND
Freeman alleges several constitutional claims and state law tort claims against the
Defendants in connection with his arrest, the search of his residence at 10G6/Aarille, and

seizure of his property.

! Defendants David Gladiuex and the State of Indiana have been dismissed from tliBeeiser Nos.
19 and 37, respectively.)
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A. Surveillance of 1006 Savilla Avenue anBreeman

Detective Marc Deshaies, a detective with the Gang and Violent Crimes UnitGityhe
of Fort Wayne, was working around Savilla Avenue in Fort Wayne on January 8, 2016, at
approximately 11:15 p.m. (Defs.” Mot. for Summ. J., Ex. A, Detective Deshaies Aff.H, E
No. 40-1.) Detective Deshaies was in the area to identify the Plaintiff’'s, Dimitric Frgema
potental residence.ld.) Freeman was suspected of stealing an automobile from a family
member. [d. 1 5.) The victim of the theft indicated that Freeman lived on Savilla Avenue and
that the stolen vehicle may be located outside of Freeman’s htwuy&réeman had been
previously arrested in October 2015 for stealing the same vehicle, a blue 2011 Cimewg Ca
with license plate number WKM933. (Defs.” Mot. for Summ. J., Ex. C, Search Warraait Af
ECF No. 40-3.)

After conducting surveillance, Detective Deshaies determined that Freemaredgdpear
be living at 1006 Savilla Avenue. (Defs.” Ex. A,  7.) Detective Deshaies had itifmnntizat
Freeman may be driving a blue Dodge Charger with a license plate contamimgmbers
“818.” (Id. 1 8.) He bcated a blue Dodge Charger, with plate number “818LRP,” parked behind
1006 Savilla Avenueld. 1 9.) Detective Deshaies started surveillance of the location to see if
Freeman would lead him to the stolen vehidig.) (

Subsequently, Detective Deshaies@tved Freeman walking down the west side of 1006
Savilla Avenue.lIf. 1 10.) Detective Deshaies then observed Freeman enter the blue Dodge
Charger from the driver’s side, and within one to two minutes, the vehicle started.diiyiifg
11.) Detective Dghaies followed the vehicle to gather information but lost the vehicle after it

rapidly acceleratedId. T 12.) When Detective Deshaies ran a check on Freeman, he learned that



Freeman was listed as a Habitual Traffic Violator for Life with the Buoéddotor Vehicles in
Indiana. (d. 1 14.)

On February 6, 2016, at approximately 1:15 a.m., Detective Deshaies conducted visual
surveillance of 1006 Savilla Avenudd (11 15-16.) Detective Deshaies observed Freeman exit
the house and enter the blue Dodge Charger with license plate number 818LRER6() After
the vehicle began to drive, Detective Deshaies followed the vehicle in an atezfipttuate a
stop. (d. 1 18.) However, Detective Deshaies terminated his pursuit of the blue Dodge Charger
for safety concerns after the vehicle rapidly acceleratgd.@n February 18, 2016, Detective
Deshaies completed an Affidavit for Probable Causédo counts against Freeman for
Operating a Vehicle after a Lifetime Suspension, a Level 5 Felwhyf 19; Defs.” Mot. for
Summ. J., Ex. B, Aff. for Probable Cause, ECF No. 40-2.)

On February 17, 2016, at approximately 4:43 p.m., Fort Wayne policero8eoffrey
Norton informed Detective Deshaies that he observed a blue 2009 Dodge Charger dyividg a
Oxford Street.I@. T 23.) Officer Norton attempted to conduct a traffic stop of the vehicle after
he observed the driver fail to stop for a stop sifgh.f(24.) Subsequently, the vehicle rapidly
accelerated, and Officer Norton lost sight of the vehidde f(25.) Norton eventually located the
vehicle parked on the side of the street with the tail of the vehicle far out fromrthe c
suggesting that the vehicle had been hastily parkedff 7.) The license plate number of the
blue Dodge Charger that Officer Norton observed was 818LRM] 28.)

Law enforcement continued to conduct surveillance and collect tips regardimgafree
(Id. 1 35.) Thetips included several reports that Freeman was selling marijuana and cocaine, as
well as storing firearms and narcotics, at a residence between FairfieldcathvBy. [d.) The

residence at 1006 Savilla Avenue is between Fairfield and Broadway. (



On February 26, 2016, Detective Deshaies prepared a Search Warrant Affidewitdo
1006 Savilla Avenue for evidence relating to narcotics and narceteted activities and
evidence.Id. at T 36; Defs.” Ex. C.) Detective Deshaies requested a “NO KNOCK” warrant for
the 1006 Savilla Avenue residence due to Freeman’s history with law enforcdoheait4()
Law enforcement had reports indicating that Freeman had a history of reaiséisigd.)
Additionally, Freeman was a convicted felon and had been arrested multigedmesapons-
related offensesld.) Allen Superior Court Judge Frances Gull signed the search warrant for the
1006 Savilla Avenue residence on February 26, 2016. (Defs.” Mot. for Summ. J., Search
Warrant, Ex. D, ECF No. 40-4.)
B. Search of 1006 Savilla Avenue and Freeman/srest

Freeman had a scheduled court appearance for pending city ordinance violations
regarding pets on the property at 1006 Savilla Avenue on March 2, 2016, at 1:30 p.m. (Defs.” Ex.
A, 1 39.) To reduce the possibility of Freeman fleeing and causing harm tabiie p was
decided that Freeman would be apprehended for pending felony chargesaiinmg@eNehicle
After a Lifetime Suspension at the court appearandg.l{ was also decided that the search
warrant for drugrelated evidence at 1006 Savilla Avenue would be served the same day as
Freeman’s court appearance to minimize the danger to law enforceltg@®@n(March 2, 2016,
Detective Deshaies and other law enforcement officials detained Freemanoamedhhim of
the Operating a Vehicle After a Lifme Suspension chargetd.(11 46-41.) In addition,
Detective Deshaies informed Freeman that law enforcement would be executinthavseeant
on 1006 Savilla Avenueld. 1 44.)

At 2:55 p.m., on March 2, 2016, law enforcement effectuated the search warrant at 1006

Savilla Avenue.Id. 1 49.) No one answered the door in response to law enforcement announcing



their presenceld. 1 50.) Law enforcement subsequently breached the front didd¥.51.) Due
to the presence of multiple dogsiite the residence, law enforcement used a flash bang
distraction device after breaching the front dolat.) Narcotics and items used for narcotics
packaging and dealing were located and seized from the residein§§.%3, 59, 63-68.)

Based on the caraband found in Freeman’s house during the execution of the search
warrant, Detective Deshaies prepared an Affidavit for Probable Cause tofArmegaling in
Cocaine or a Narcotic Drug on March 2, 2016. (Defs.” Mot. for Summ. J., Mar. 2, 2016 Probable
Cause Aff. for Narcotics Dealing, Ex. E, ECF No. 40-5.) Subsequently, on March 8, 2016, an
Allen Superior Court judge issued a warrant for Freeman’s arrest forelatgd and traffic
related criminal charges. (Defs.” Mot. for Summ. J., March 8, 2016 Arrest Wdeparft., ECF
No. 40-6.)]

During the March 2, 2016, search, detectives located several dogs inside and outside of
the residence. (Defs.” Ex. A, at {1 54-57.) Animal Care and Control Officers Erdgetand
Lisa Cain were deployed to assist Pdfayne police officers with the search of 1006 Savilla
Avenue. (Defs.” Mot. for Summ. J., Aff. of Lisa Cain, Ex. G, ECF No. 40-7.)

Animal Care determined that the dogs found at 1006 Savilla Avenue, three adult dogs
and two litters of puppies, were living in unsanitary and unsafe conditions. Upon etttering
residence, Animal Care officers observed “an overwhelming smell of dog fecasmad (d.

1 6.) One litter of puppies was found in the back-entry area of the htwuge7() The mother
dog and eight puppies were found in a wired enclosure with a piece of scrap linoleurd aovere
feces and urine serving as the flodd. ([ ~8.) The mother dog and puppies were coated in

feces and urineld.) The mother dog was also found to be underweitfht{(18.)



Another mother dog, severely underweight, along with a litter of puppies was found in
the upstairs portion of the residendd. {1 9, 18.) The Animal Care officers observed that the
upstairs bathroom and attic area where the second mother dog and litter werel ¢enfelked
worse,” and “was hot and stagnantd.( 9.) They also observed dog feces smeared all over the
inside of the upstairs bathroom door, tub, toilet, and fladr§(10.) There were twenty to thirty
piles of feces on the attic boards, where the mother dog was found lying in the cortertimext
chimney. (d.) The mother dog and her litter were also coatdddas and urineld.)

A male, adult dog was found outside the residence in a ketthg].11.) There was no
food or water in the male dog’s kenned.(f 12.)

C. Removal of Dogs from Freeman’fkesidence

Animal Care officers removed all the dogs and puppies from the residence and posted a
Animal Welfare Notice in the mailbox at 1006 Savilla Avenig. { 17.) Animal Care Officer
Hedges prepared five summonses to be issued to Fredthdh2(.) The summonses were
issued for Failure to Obtain a Pet Régison under Local Ordinance 91-050(a); Failure to
Purchase Rabies Vaccinations under Local Ordinance 91.075; Failure to have Brigiegiars
Permit under Local Ordinance 91.055; Failure to Keep Animal Enclosures in ar§anit
Condition under Local Ordinance 91.017; and Failure to Obtain Required Vet Care under Local
Ordinance 91.0161d.).

On March 2, 2016, Animal Care officers went to Allen County Jail to meet with Breem
regarding the dogs removed from the resideridef[(21.) Animal Care officers asked Freeman
if he had anyone who could claim the 19 dogs removed from the residen§e2Z.) Freeman

indicated that the dogs could be released to his brother, Jernard Freeman; hisTrhetbsa



Freeman; and his girlfriend, Destiny Miar (Id.) Animal Care officers then issued Freeman the
five summonses prepared by Officer Hedgkk) Freeman signed the five summonsas) (

Additionally, on March 2, 2016, a legal notice was given to Freeman indicating that his
dogs had been impounded by the Department of Animal Care and CddtrHl26.) Freeman
signed the legal notice, indicating that his dogs could be released to Desttiny Vizeresa
Freeman, and Jernard Freemduah.; Oefs.” Mot. for Summ. J., Dimitric Freeman Dep., Ex. K, a
32, ECF No. 40-11.)

On March 3, 2016, consistent with Fort Wayne Ordinance 91.078, Animal Care Officer
Randy Thornton explained to Jernard Freeman that puppies found at the residence could not be
released to anyone other than Dimitric Freeman because the puppies wees framgight
weeks old. (Defs.” Ex. G, at 11 24, 25.) Dimitric Freeman had five days tametlaipuppies.

(Id. 11 28.) Freeman did not reclaim the puppiék) On March 7, 2016, one female adult dog
was released to Destiny Martin, one female adult dog was released to Therasaakdthe
adult male dog was released to Jernard Freertar 27.)

The puppies were evaluated by Animal Care and Conltdolf 29). On March 9, 2016,
some of the puppies were euthanized because the puppies were snarling, grod/linig@
each other, and the intensity of the aggressive behavior was not consistent with normal puppy
behavior at their ageld.). Instead, the level of aggression was consistent with an aggressive
adult dog. [d.). When interacting with the dog handlers, the puppies snarled, bit, and charged
toward the handlers in an aggressive manie)). When the puppies were picked up, they
growled, snarledand attempted to bitdd() The puppies were evaluated over several days with

multiple interactions and each time showed the same repeated behdyioFhg puppies never



displayed appropriate social interactions with humdds. (The puppies that were not
euthanized were approved for adoptidd. { 30.)
D. Allen Superior Court Case Against Freeman for Animal WelfareViolations

TheCity of Fort Wayne v. Dimitric FreemaAllen Superior Court, 02D05-1603V-

000203, involved the violations brought against Dimitric Freeman for failing to obtain a major
breeder permit and failing to maintain sanitary conditions, which were uncovened ther
execution of the search warrant at Dimitric Freeman’s house at 1006 SaviiaeAwe March 2,
2016. SeeDefs.” Mot. for Summ. J., 02D05-16G3V-000203 Allen Superior Court Docket

Sheet, Ex. O, ECF No. 40-15). In this action, Freeman filed a motion to suppress, claiiming tha
the search warrant violated his Fourth Amendment rights, and that any evidemoedofotam it,
including evidence related to the dog safety charges, should be supprgssbéfg.” Ex. O.)

As in this instant case, Freeman claimed that Detective Deshaies knowinglgnesented and
fabricated material facts to the judge toabtthe search warrant. (Defs.” Mot. for Summ. J.,

Mot. to Suppress, Ex. L, ECF No. 40-12.)

On May 11, 2016, a hearing took place in the Allen Superior Court on Freeman’s Motion
to Suppress. (Defs.” Ex. O; Defs.” Mot for Summ. J., Mot. to Suppress Hr’g Tr., Ex. MNBCF
40-13.) On May 24, 2016, the Allen Superior Court denied Freeman’s Motion to Suppress.
(Defs.” Mot. for Summ. J., Order Denying Mot. to Suppress, Ex. N, ECF No. 40-14.) On
January 11, 2017, Allen Superior Court Judge Frances Gull entelgmi¢nt against Freeman
for a Major Breeder Permit Violation and a Failure to Maintain Sanitary Conslitiaation

after a bench trial. (Defs.” Ex. O @t)



E. Instant Action
On May 26, 2017, Freeman filed a five-count Complaint in this Cdtivé Court
understands that Freeman has alleged the following claims against the Defendant

e The search of Freeman’s house on March 2, 2016, was predicated on a search
warrant affidavit that contained fabricated information, and therefore, tmanwar
violated the Fourth Amendment and 18 U.S.C. § 1983 for being overbroad.

¢ Freeman was unlawfully arrested for driving with a lifetime suspensidmiaig
charges on the basis that the arrest warrants were obtained on information that
Detective Deshaidsbricated.

e Freeman’s Fifth Amendment, as well as his procedural and substantive due
process rights, were violated when the law enforcement obtained a search warrant
based on fabricated information, which led to the Freeman’s property being seize
without notice or an opportunity to be heard.

e Freeman’s property was damaged during law enforcement’s search of his
residence, in violation of the Fourth Amendment.

e Defendants are liable for conversion and intentional infliction of emotion distres
under Indianadw.

e The Defendants engaged in malicious prosecution for prosecuting Freeman in
connection with the trafficelated and drugelated charges, in contravention of

federal law.

2The Plaintiff incorrectly numbered the counts in the Complaint.
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LEGAL STANDARD

Summary judgment is warranted when “the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter leéthvR.
Civ. P. 56(a). The nonmoving party must marshal and present the Court with evidence on which
a reasonable jury could rely to find in his fav@oodman v. Nat'| Sec. Agency, In821 F.3d
651, 654 (7th Cir. 2010). A court must deny a motion for summary judgment when the
nonmoving party presents admissible evidence that createsimgéssue of material fact.
Luster v. lll. Dep’t of Corrs.652 F.3d 726, 731 (7th Cir. 2011) (citations omitted). A court’s role
in deciding a motion for summary judgment “is not to sift through the evidence, pumtiesi
nuances and inconsistencies, and decide whom to believe. [A] court has one task and one task
only: to decide, based on the evidence of record, whether there is any materialafifgitéhat
requires a trial. Waldridge v. Am. Heochst Cor24 F.3d 918, 920 (7th Cir. 1994). Fadtatt
are outcome determinative under the applicable law are material for summargpudgm
purposesSmith v. Severri29 F.3d 419, 427 (7th Cir. 1997). Although a bare contention that an
issue of material fact exists is insufficient to create a factualigisp court must construe all
facts in a light most favorable to the nonmoving party, view all reasonablenicésran that
party’s favor,Bellaver v. Quanex Corp200 F.3d 485, 491-92 (7th Cir. 2000), and avoid “the
temptation to decide which party’ension of the facts is more likely trud?ayne v. Pauley337

F.3d 767, 770 (7th Cir. 2003).
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ANALYSIS

A. Motion to Strike

Before the Court addresses the Motion for Summary Judgment, it will dispose of the
Defendants’ Motion to Strike [ECF No. 50]. The Defendants request this Courktothnee
categories of evidence Freeman included in his response to Defendants’ Moamimary
Judgment. The Defendants appear to base their Motion to Strike on Federal Rule of Civil
Procedure 56(c)(2), vith states that “[a] party may object that the material cited to support or
dispute a fact cannot be presented in a form that would be admissible in evidedc® Ew.
P. 56(c)(2).

Because the Court can distinguish which exhibits, affidavits, arefretats may
properly be considered when deciding whether summary judgment is appropedieuit
DENIES the Defendants’ Motion to Strike. The Court has noted the Defendants’ objectibns

will consider the objections to the extent they arise in the Court’s summary jotignadysis.

B. Collateral Estoppel on Issue of Search Warrant'&/alidity

Freeman’s Complaint and summary judgment briefing is replete with the argumient th
law enforcement’s search of his residence at 1006 Savilla Avenue was unlathtisagrch
warrant was obtained because Detective Deshaies included false and fabrioateation in
the corresponding search warrant affidavit. The Defendants contend that Freeoliterally
estopped from making such an argument because Freeman previously challengagdhhe se
warrant on the argument that Detective Deshaies allegedly included falsbeaodtéd

information in the search warrant affidavit@uty of Fort Wayne v. Dimitric Freemam Allen

11



Superior Court, 02D05-1603V-000203. SeeDefs.” Mem. in Supp. of Summ. J. at 3-5, ECF
No. 41.)
In City of Fort Wayner. Dimitric FreemanFreeman was prosecuted for failing to obtain
a major breeder permit and failing to maintain sanitary conditions that law enfrte
uncovered during the execution of the search warrant at Freeman’s residenaecibor2 M2016.
In thatcase, Freeman filed a motion to suppress claiming that Detective Deshairsdbie
search warrant without probable cause and knowingly included false information éatble s
warrant affidavit. (Defs.” Ex. L at 1.) In Allen Superior Court, Freenmartended that the search
warrant affidavit necessarily contained false information because his btigee @harger was at
the mechanic during the time Detective Deshaies attested he observed the aatlmtsid
Freeman residencdd( at 3.) Freeman presented arguments regarding the same during a motion
to suppress hearing held on May 11, 2016 (Defs.” Ex. M at 33—-39.) Nevertheless, aftey heari
Freeman’s arguments, the Allen Superior Court judge denied Freeman’s motippriess.
(Defs.” Ex. N.) On January 4, 2017, both parties presented their arguments and edilegca
bench trial. (Defs.” Ex. O at 6.) Judgment was entered against Freeman fojahbrewder
permit violation and the failure to maintain sanitary conditions violatidr). A review d the
Allen Superior Court case docket shows that Freeman did not appeal the judginent. (
Accordingly, to determine whether defensive collateral estoppel applies ices®, this
Court must look to Indiana lavdee Best v. City of Portlan854 F.3d 698, 701 (7th Cir. 2008).
Under Indiana law, collateral estoppel, “bars subsequent litigation of anriesaessarily
adjudicated in a former suit if the same issue is presented in the subsequeladt gciiations
and internal quotations omitted). In Indiana, “[t]he principal consideration wittiefemsive use

of collateral estoppel is whether the party against whom the prior judgmend isgule full and

12



fair opportunity to litigate the issue and whether it would otherwise be unfair under the
circumstances to permit the use of collateral estoppehhings v. Stat&14 N.E.2d 730, 732
(Ind. Ct. App. 1999). There are four elements that must be met for defensive codistiepalci
to apply under Indiana law: (1) the issue sought to be precluded is the same as tred invol
the prior action; (2) the issue was actually litigated; (3) the determination oftleevisis
essential to the final judgment; and (4) the party against whom estoppel is invokedlyas f
represented in the prior actidn.re Luedtke429 B.R. 241, 250 (Bankr. N.D. Ind. 2010)
(collecting cases). Courts in Indiana have also emphasized that a final pdgmnike merits is
required in the earlier action for colleaéestoppel to applyennings 714 N.E.2d at 732

Usually, a decision on a motion to suppress is not considered a final judgment, and
therefore cannot be the basis of a collateral estoppel argudeenBestc54 F.3d at 701. The
general rule, however, de not apply when a decision on a motion to suppress can be appealed.
Compare Jenning¥14 N.E.2d at 734 (granting the defendant’s motion to suppress was
“tantamount to a dismissal of the case,” and therefore was considered afpesd|able
judgment for the purposes of the collateral estoppel analysib)Paige v. City of Fort Wayne
No. 1:09-ev-143, 2010 WL 3522526, *5 n.9 (N.D. Ind. Sept. 2, 2010) (defendants could not
collaterally estop plaintiff from arguing Fourth Amendment issue decided éarber criminal
case because plaintiff's ultimate acquittal denied plaintiff right to appeal thd detilia motion
to suppress and a full and fair opportunity to litigate the issue).

The Court agrees with the Defendants that collateral estoppel appiessearch

warrant’s validity in this case. First, the issue sought to be precluded actius is identical to

3Under Indiana law, defensive, as opposed to offensive, collateral estoppal ‘vdoen the defendant
seeks to prevent a plaintifidm asserting a claim which the plaintiff had previously litigated and lost
against another defendantéfany v. NBS Imaging Sys., In816 N.E.2d 1034, 1037 (Ind. 1993).

13



the earlier actior~whether the search warrant of Freeman’s residence was predicated on false
information that Detective Deshaies included in the search warrant affilaednd, the issue
was litigated in the previous action. In the Allen County crimiaale, Freeman filed a motion to
suppress contending that the search warrant violated his Fourth Amendment higtgarties
briefed the issue and presented their respective arguments at the motion to sigapnegs
Third, a determination of the issoa the validity of the search warrant was essential to the final
judgment. A finding by the judge that the search warrant was valid was esketit@final
judgment against Freeman because the judge’s denial of the motion to suppress altievned e
of the animalcontrol related charges to be admitted against Freeman at trial to secure the
judgment against hinsee Jenningg¥14 N.E.2d at 734 (finding that order granting criminal
defendant’s motion to suppress was “tantamount to a dismissal,” and was thus consideged to be
final, appealable judgment for the purposes of collateral estoppel.) Fourtmafreas
represented by attorney Marcia Linsky during the prior litigatiSeeDefs.” Ex. O.)

Moreover, there was a final judgment on the merits. Tggun the earlier case found
against Freeman on the motion to suppress and entered judgment against Freemdieaéh
trial. (Id.) Although Freeman would have had an opportunity to appeal the motion to suppress
decision after judgment was entered agahim for the major breeder permit violation and
failure to maintain sanitary conditions violation, the state court docket indibateSreeman did
not lodge an appeal. Therefore, Freeman had a full and fair opportunity to liigatalitity of
the search warrant.

Freeman presents three arguments to contend that collateral estoppel dqpgdyrniat
this case. (Pl.’s Resp. to Mot. for Summ. J. at 9-10, ECF No. 48.) Freeman’s threenésgume

unpersuasive.
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First, Freeman claims thabltateral estoppel does not apply because the parties in this
instant case (Freeman, the City of Fort Wayne, and Detective Deshaies) aatetbelgt case
(Freeman and City of Fort Wayne) are not the same. In other words, accordiegnaR,
because Btective Deshaies was not a party to the previous action, Detective Deshagts cann
along with the City of Fort Wayne, assert collateral estoppel in the pesntUnder Seventh
Circuit case law, however, collateral estoppel may be used by-pantyto an earlier action
when the party in the original action and the painty share “a commonality of interest” and
“sufficiently represent each other’s interestttidio Art Theatre of Evansville, Inc. v. City of
Evansville 76 F.3d 128, 131 (7th Cir. 1996) (internal quotation marks omitted). Here, there is a
“commonality of interest” between the City of Fort Wayne and Detectiveddes as the City of
Fort Wayne represented Detective Desahies’ interests during the eantieatratter and
suppressionssue. The City of Fort Wayne had the same interest as Detective Deshaies in its
defense against Freeman’s motion to suppresswely, demonstrating that Detective Deshaies
did not fabricate any information to obtain a search warrant.

Second, Freeman claims that collateral estoppel does not apply because in the Allen
Superior Court case, Freeman exercised his right not to testify during tloa noosiuppress
hearing. Freeman fails to cite to any authority supporting the propositioa peintiff's
decisia not to testify during a motion to suppress hearing, as a defendant in a previous case,
bars the application of collateral estoppel on the motion to suppress issue. Further, such a
proposition would prevent collateral estoppel from applying to any issue decidedeviaupr
matter in which a party decided not to testify during a proceeding in that previties. i8ach a
result would create a runaround for litigants seeking to avoid the application ¢érablla

estoppel in future cases to which they paeies.

15



Third, Freeman claims all the charges were dismissed arising out of thie R]&2016,
search of his house. Freeman’s argument here is highly misleading. Thesdisieeman
references relates to a separate criminal action$t&te of Indiana v. Dimitric Freeman
02C01-1510-5-303), not the criminal action involving the major breeder permit violation and
failure to maintain sanitary conditions violation for which the Defendants sdekecal estoppel
effect (i.e.,City of FortWayne v. Dimitric Freemar®2D05-16039V-000203). Instead of a
dismissal, judgment was entered against Freeman for the major breedi¢évpdation and
failure to maintain sanitary conditions violation after his motion to suppress waside

Accordingly, the doctrine of collateral estoppel bars Freeman from arguing in this action
that the search of his residence was predicated on a search warrant containing false an

fabricated information in violation of the Fourth Amendment and 18 U.S.C. § 1983.

C. False Arrest and False Imprisonment Claims- Probable Cause for Driving with
Suspended License and Dru®ealing

In his Complaint, Freeman alleges that he was unlawfully arrested and imgrieone
traffic and drug offenses based on arrest warrant affel&évat contained information Detective
Deshaies allegedly fabricated. It is unclear whether Freeman brings theseplasuant to
federal law or state law. Regardless, this Court finds that Freeman hassestted any genuine
issue of material fact with respect to his false arrest and false imprisociaierg under federal

law or state law.

*Freeman’s false imprisonment claim necessarily emanates from his claim wes halawfully
arrested. Thus, to the extent that Freeman fails on his false arrest claim,fadsatsohis false
imprisonment claim under federal and Indiana I8ee Bentz. City of Kendallville577 F.3d 776, 780
(7th Cir. 2009) (“Indeed, Indiana courts have used the terms ‘false améstakse imprisonment’
interchangeably when a plaintiff's claim stems from detention by ati#sowithout probable cause.”)
(collecting casesBusnovetsky v. Kooyumijap002 WL 1941555, *1 (N.D. Ill. Aug. 22, 2002) (“Since

16



1. Federal Law

The existence of probable cause is an absolute defense to a claim that an officer
effectuated an arrest in violation of the Fourth Amendment and § 18830on v. Veruchi637
F.3d 699, 703 (7th Cir. 2011)ontano v. City of Chicag®35 F.3d 558, 568 (7th Cir. 2008).
Therefore, if probable cause existed to arrest Freeman for “ralffiied and drugelated
criminal offenses, then Freenia false arrest claim in violation the Fourth Amendment and 8
1983 claim fails. “Probable cause exists if, at the time of the arrest, the faciscamastances
within the defendant’s knowledge are sufficient to warrant a prudent person, or orsocdlnea
caution, in believing, in the circumstances shown, that the suspect has committed . . . an
offense.”Lawson 637 F.3d at 703 (internal quotations and citatmmgted).

In general, when an officer obtains a warrant acting in good faith from a raggisthe
magistrate’s issuance of the warrant shields the officer from liabilitshéoilegal arrest.Olson
v. Tyler, 771 F.2d 277, 281 (7th Cir. 1985). An arrest warrant, however, “does not erect an
impenetrable barrier to impeachment of a warrdindaafit.” Id (citation omitted)“If an officer
submitted an affidavit that contained statements he knew to be false or would have latewn w
false had he not recklessly disregarded the truth and no accurate informatwensuéf
constitute probable cause attended the false statements, not only is his condtivetbaluse
of the illegal arrest, but he cannot be said to have acted in an objectively reasaratde 'thal.

The Court understands Freeman to argue that he has presented sufficesntesgid
factual dispute that Detective Deshaies knowingly included false informattbe arrest
warrant affidavit and that without that false information, there was no protele to arrest

Freeman. The Court disagrees—the evidence indisputably demonstrates that pealsabtidc

[plaintiff's] false imprisonment claim [under § 1983] necessarilwidrom her false arrest claim [under
§ 1983], [plaintiff's] false imprisonnmé claim must fail as well.”).
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exist at the time of the arrest that Freeman was engaged in criminal traffeesfamd drug
dealing.

First, Detective Deshaises had probable cause to arrest Freeman for Opevamcje
After a Lifetime Suspension. Detective Deshaies personally witnesseddfremter a vehicle
from the driver’s side and then drive off on two separate occasiwhde-Freeman was
classified as a Habitual Traffic Violator for Life. On January 8 arlta@y 6, 2016, Detective
Deshaies observed Freeman enter the driver’s side of the blue Dodge Charger, and he
subsequently observed the vehicle rapidly accelerate from his residenceD@tbetive
Deshaies personally checked Freeman’s information, he learned that Freematedas la
Habitual Traffic Violator for Life with the Indiana Bureau of Motor Vehicleater, on February
18, 2016, Detective Deshaies prepared an Affidavit for Probable Cause for twoafounts
Operating a Vehicle After a Lifetime Suspension, a Level Sifel{Defs.” Ex. B.) An Allen
Superior Court judge signed the probable cause affidavit to arrest Fre@hjdhwas
reasonable for Detective Deshaies to believe that Freeman had committed thd operating
a vehicle after a lifetime suspension basedetective Deshaies knowledge that Freeman was a
Habitual Traffic Violator for Life and his personal observation of Freemégriag a vehicle
from the driver’s side and then immediately thereafter, seeing the vdhiaeoff. Hence,
Detective Deshaies had the necessary probable cause to seek an arrest warrantdoy fereem
operating a vehicle after a lifetime suspension.

Next, law enforcement had the necessary probable cause to arrest Freeman for drug
dealing. Detective Deshaies prepared an Affiidfav Probable Cause for Dealing in Cocaine or
a Narcotic Drug. (Defs.” Ex. E.) The arrest warrant affidavit was based oethe found in

Freeman’s house during the execution of the search warrant. The items found included 86.2
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grams of vihite powder material that field tested positive for the presence of cottaiee digital
scales with white residue on their surfaces, and a large quantity of cletar géandwich
baggies.I@.) It would be reasonable for an officer encountering s@chgtduring a search of a
house to believe that the owner or resident of that house was engaged in drug deatiegthde
presence of such items found in Freeman’s residence gives rise to theegguualsable cause
warranting Freeman’s arrest for drugatingactivity.

As this Court finds that Detective Deshaies had probable cause to arrest Himeman
traffic-related and drugelated offenses, Freeman must present a genuine issue of material fact
as to the issue of probable cause to survive summargngmtgon his false arrest clai®ee
Simmons v. Pryoi26 F.3d 650, 653 (7th Cir. 1993) (“Once a police officer defending a claim of
false arrest moves for summary judgment on the ground that his actionspeoetad by
probable cause and submits evidence that a duly authorized judicial officer found prabable c
the defendant has necessarily put probable cause at issue, and the plaintifimcsime
forward and show that there is an issue of fact as to the existence of probabl® causgive
sumnary judgment.”).

Freeman argues that the law enforcement fabricated information in the probabé
affidavits in support of the arrest warrants. At the outset, Freeman preseuidemze beyond
Freeman’s own affidavit that Detective Deshaies fabritatey information or otherwise lacked
probable cause with respect to the arrest warrant affidavit for the druggieladirges. In
connection with the arrest warrant for the trafitated criminal offenses, Freeman contends
that law enforcement lacked probable cause and necessarily fabricateditidorioecause the
blue Dodge Charger that Detective Deshaies claims to have seen on January 8, 2016, and

February 6, 2016, was at Fox & Fox for mechanical repairs. In support of his theamwder
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presents an invoice from Fox & Fox as well as Freeman’s own statements dichhbeenter
the blue Dodge Charger on January 8 and February 6, 2016, because the vehiclowas at F
Fox. (Pl.’'s Resp. at 9.)

The Defendants contend that collateral estoppel bars Freeman fromtnegjtiges issue
of fact—whether the blue Dodge Charger that Detective Deshaies claims to have seen Freeman
enter was instead undergoing repairs at Fox & Fox on January 8, 2016, and February 6, 2016—
decided in the earlier Allen Superior Court actiGity of Fort Wayne v. Dimitric Freeman
02D05-16030V-000203.

Collateral estoppel “may preclude relitigationaof issue of faabr law resolved in a prior
state criminal proceeding,” ihaing in a proceeding involving a state court’s denial of a motion
to suppressSee Johnson v. Cornelisal®93 WL 87735, *2 (N.D. Ill. Mar. 23, 1993) (emphasis
added)see alspindiana Dep't of Env't Mgmt v. Conra®14 N.E.2d 916, 923 (Ind. 1993)
(“Collateral estoppel barglitigation of a factor issue where thdact or issue was necessarily
adjudicated in an earlier suit and tfett or issue is presented in the subsequent lawsuit.”
(emphases added)). Again, this Court must look to the collateral estoppellfediaoh, as
outlined above, to determine whether Freeman’s argument that the blue Dodger Glaargt
Fox & Fox on January 8, 2016, and February 6, 2018 is barred.

Preliminarily, the issue of fact that the Defendants seek to precludesanigeas the
issue involved in the prior action, and this issue was litigated in the prior crirotial.a
Freeman’s motion to suppress briefing and transcript from the state court raigrptess
hearing make clear that Freeman sought to undermine Detective Deshaies clhgrotisdrved
Freeman driving a blue Dodge Charger on January 8 and February 6 by arguing themashicle

at Fox & Fox on those dates. (Defs.” Ex. L at 3; Defs.” Ex. M at 33—-39.)
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Next, a determination of this issuefatt was essential to the final judgment in the prior
action. A finding by the judge that the blue Dodge Charger was not at Fox & Fox on January 6
and February 6 was essential to finding that Detective Deshaies did nottéabvickence, which
in turn was necessary to deny Freeman’s motion to suppress and secure a jaggmsit
FreemanSee Jenningsl4 N.E.2d at 734 (finding that order granting criminal defendant’s
motion to suppress was “tantamount to a dismissal,” and was thus considered t@be a fin
appealable judgment for the purposes of collateral estoppel).

Finally, there was a final judgment on the merits. The judge in the earlesfarasl
against Freeman on the motion to suppress—where the Fox & Fox argument was a component of
Freeman’s maon to suppress-and later entered judgment again Freeman on the animal welfare
violations. Although Freeman had an opportunity to appeal the motion to suppress decision after
judgment was entered against him for the major breeder permit violation ane failuaintain
sanitary conditions violation, the Allen Superior Court docket indicates that Freetnaot di
lodge an appeal. Consequently, Freeman had a full and fair opportunity to higyéietual
argument that the blue Dodge Charger was at Fox>&Ween Detective Deshaies claimed he
saw Freeman enter and drive the vehicle. Therefore, collateral estoppel bars Freeman
relitigating the factual issue of whether the blue Dodge Charger was & Fox on January 8
and February 6.

Because Freemansaot put forth any additional evidence or argument creating a
genuine issue of material fact as to whether Detective Deshaies had the requisideprause
to make an arrest for druglated and trafficelated violations, his federal claim for false arrest

and false imprisonment do not survive summary judgment.
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2. StateLaw

Indiana law defines false imprisonment “as the unlawful restraint upon oeetoim of
movement or the deprivation of one’s liberty without consdritz 577 F.3d at 779 (quoting
Earles v. Perkins788 N.E.2d 1260, 1265 (Ind. Ct. App. 2003)). Under Indiana law, “[a]
defendant may be liable for false arrest when he or she arrests the plaihgfimsence of
probable cause to do sdiller v. City of Axderson 777 N.E.2d 1100, 1104 (Ind. Ct. App.
2002) (citations omitted).

The absence of probable cause is an essential element of the Plaintiff's clatsefor f
arrest.See Garrett v. City of Bloomingtof78 N.E.2d 89, 94 (Ind. Ct. App. 1985). The test
not whether the arrest was constitutional or unconstitutional, or whether it was ittade w
without probable cause, but whether the officer believed in good faith that thenasesiade
with probable cause and that such belief was reason#dble.”

As explained above in connection with the federal law analysis, the evidence
demonstrates that Detective Deshaies had probable cause at the time he prepaesd the ar
warrant affidavits in question. Freeman has failed to present sufficieeneeidreatig a
genuine issue of material fact as to probable cause. Therefore, as the absestzabtd pause is
a necessary element for a plaintiff's false arrest and false imprisonmens clader Indiana
law, to the extent Freeman makes any false arrestser ifajprisonment state law claim, it does

not survive summarjdgment.

D. Seizure of Property and Dogs Under Federal Law Procedural DueProcess
Freeman also contends that while executing the search warrant of his resalence, |

enforcement seized his dogs and other unspecified property in violation of his procedural due
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process rights. The Fourteenth Amendment provides that a state official slidéprdte any
person of life, liberty, or property . . . without due process of law.” Nesledh the requirements
of the due process clause are met when a state tort claims provides a method layp&tsom

can seek reimbursement for negligent loss or intentional deprivation of prdheadton v.

Palmer, 468 U.S. 517, 533 (1984) (“For intentional, as for negligent deprivations of property by
state employees, the state’s action is not complete until and unless it provefeses to

provide a suitable post deprivation remedy.”). Indiana’s tort claims act (Indzoe 34-13-3-

1 et seq.) pvides for state judicial review of property losses caused by goeetremployees

and provides an adequate pdsprivation remedy to redress state officials’ accidental or
intentional deprivation of a person’s propeiyynn v. Southwar®51 F.3d 588, 593 (7th Cir.
2001) (“[Plaintiff] has an adequate paiprivation remedy in the Indiana Tort Claims Act, and
no more process was due.”). Consequently, as Freeman has adequate post-deprivdigs reme
available under Indiana law, he has no procedural due process claim for the semsr

property, including his dogs.

E. Seizure of Property and Dogs- Substantive Due Process and the Fourth
Amendment

Freeman claims that the confiscation and damage of his dogs and properggd\hadat
Fourteenth Amendment substantive due process rights. The Supreme Court has sheeda“W
particular Amendment provides an explicit textual source of constitutionaigion against a
particular sort of government behavior, that Amendment, not the more generalized notion of

‘substantive due process,” must be the guide for analyzing these claibright v. Oliver 510

*>“The courts in this and in other states in numerous decisions have held thatelpgsperty.”
Vantreese v. McGeé0 N.E. 318, 318 (Ind. Ct. App. 1901).
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U.S. 266, 273 (1994) (internal citations omitte®gyino v. Hensley’35 F.3d 588, 593-94 (7th
Cir. 2013) (constitutional claim®lating to pretrial deprivations of liberty must be analyzed
under the appropriate constitutional amendment, not due process generally). Hevartthe
Amendment provides an explicit source of protection for the seizure of Freemgga’artb
property.See Franks v. Delaward38 U.S. 154, 155-56 (1978) (the Fourth Amendment
protects against the use of false evidence to secure a search wAlexat)der v. McKinnegy
692 F.3d 553, 558 (7th Cir. 2012) (the Fourth Amendment protects against the use of fals
evidence to justify an arrest without probable causknan v. City of High Poin830 F.3d 194,
204-05 (4th Cir. 2003) (recognizing that the killing of a pet dog is a destruction of praperty i
considered a seizure under the Fourth AmendmBryyn v. Muhlenberg Twp269 F.3d 205,
210 (3d Cir. 2001fsame).

To the extent Freeman makes a claim under the Fourth Amendment for the seizure of
Freeman’s dogs and property, it too fails. As a preliminary matter, Fnegrasents no evidence
or argument with respect to the destruction or seizure of property beyond his dags. In f
Freeman does not make any specific mention of property seized apart from his dogs

Next, the Defendants have submitted evidence establishing that the actions of law
enforcement wh respect to confiscation and euthanizing of the dogs was reas@edMiilo v.
Eyre 547 F.3d 707, 710 (7th Cir. 2008) (stating that law enforcement’s seizure of a pet dog
during the effectuation of a search warrant is constitutional when it is reaspidi# evidence
submitted demonstrates the dogs found at Freeman'’s residence were kept in yrasahitar
unsafe conditions in violation of local lavedeDefs.” Ex. G; Defs.” Ex. K at-#8.). Removing
the dogs from the unsanitary and unsafe environment was therefore reasonable amdtconsist

with local law. GeeDefs.” Exs. GJ; Defs.” Ex. K at #8.) Law enforcement was also reasonable
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in euthanizing certain dogs because the dogs that were euthanized displayed beitgwised
a threat® public safety. $eeDefs.” Ex. G, 11 2930.) Freeman has presented no evidence or
argument beyond conclusory statements suggesting that law enforcement \wasnatyke in
seizing the dogs and euthanizing certain ones that displayed aggressiierbglaordingly,

Freeman’s Fourth Amendment claim fails.

F. Seizure and Destruction of Property in Violation of Fifth Amendment Takings
Clause

Freeman argues that the confiscation of his dogs and other property was iorviolati
the Takings Clause of the Fifth Amendment. The Takings Clause provides, “nor staad pr
property be taken for public use, without just compensation.” It is madieapplto the States
by the Fourteenth Amendmemtelo v. City of New Londo®45 U.S. 469, 472 n.1 (2005). But,
the Takings Clause does not apply when property is retained or damaged as toé tressult
government’s exercise of its authority pursuant to some power other than the pewenerit
domain.See AmeriSource Corp. v. United Stab F.3d 1149, 1154 (Fed. Cir. 2008) (citing
Bennis v. Michigan516 U.S. 442, 452 (1996)). When the government’s actions are taken under
the government’s police p@#, such as effectuating a warrant, the Taking Clause claim is a
“non-starter.”Johnson v. Manitowoc Cnfy635 F.3d 331 (7th Cir. 2011) (finding in a § 1983
claim that the plaintiff did not have a claim under the Takings Clause for dathagescurred
to property during the execution of a search warrant).

Here, law enforcement seized Freeman’s property during a search of higphmisnt
to a valid search warrant, which falls under the state’s police powers. Accgrdiaghe seizure

and damage to Freeman'’s property, including his dogs, was not incidental to the gavernme
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exercising its power of eminent domain, Freeman’s Fifth Amendment TakingseGikaim

fails.

G. Damage to Property in Violation of Fourth Amendment

Freeman also appesato argue that his Fourth Amendment rights were violated when
officers damaged his property during the execution of the search wanranter for a § 1983
claim for property damage caused during the execution of valid search warranegdptbe
plaintiff must present evidence that specific officers conducting the saetaxthunreasonably in
executing the search warrant when the totality of the circumstances are conSiderstblina v.
Cooper 325 F.3d 963, 974-75 (7th Cir. 2003) (affirming district court’s grant of summary
judgment as plaintiff failed to present evidence that the alleged damagen@asamable and as
plaintiff failed to identify which of the seventeen officers involved in the $e@mased the
alleged damage). There is no evidence suggesting that an individual officer cauagd ttam
Freeman’s property or that such damage was unreasonable. Hence, Freencavidize
constitutional claim based on damage to his property incidental to law enforcesearth of

his residence pursuant to a warrant.

G. Intentional Infliction of Emotional Distress and Conversion
Freeman’s claims for intentional infliction of emotional distress and converaiorot
proceed due to the immunities and requirements of the Indiana Tort Claim3 @49 ([The
ITCA limits when a plaintiff can sue a governmental entity or empldgaeshong v. Williamsgn
790 N.E.2d 467, 471 (Ind. 2003). A more specific provision provides that neither a governmental

entity nor a government employee acting within the scope of his employnii@blesif a loss
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results from the adoption and erdement of a law, “unless the act of enforcement constitutes
false arrest or false imprisonment.” Ind. Code § 34—13-3-3(8). Indiana state courtsalave m
clear that the ITCA immunity provision goes so far as to protect officars|fatility for both
tortious and even criminal acts where the purpose of the employee’s conduct weeetdlier
employer’s busines§ee City of Anderson v. Weatherford4 N.E.2d 181, 186 (Ind. Ct. App.
1999) (citingKemezy v. Peter$22 N.E.2d 1296, 1298 (Ind. 1993¢gealso Serino v. Hensley
735 F.3d 588 (7th Cir. 2013). “Common law ‘add-on’ torts, such as [intentional infliction of
emotional distress], are not exceptions to the law enforcement immunity undecteé
Parish v. City of ElkhartNo. 3:07€V-452, 2010 WL 4054271, at *4 (N.D. Ind. Oct. 15, 2010).
Freeman'’s state law claims for intentional infliction of emotional distress anversion
arise out of actions that the Detective Deshaies and law enforcement took vihgerattiie
scope of their employmerpecifically, Detective Deshaies and law enforcement were acting as
employees when they obtained and executed a search and arrest warrant, antictheir
furthered the State’s business. The loss that the Plaintiff alleges heduésulted from the
officers’ enforcement of the law. Accordingly, the ITCA provides immutatDetective
Deshaies and law enforcement from the Plaintiff's claims for intentional inflicfiemotional
distress and conversisee id(immunizing city police officers through the ITCA from state

law claims).

® As the state law claims against the officers fails for intentional irdfictf emotional distress and
conversion, so do these claims as alleged against the City of Fort Wayne urntbetrine of respondeat
superior.Branham v. Celadon Trucking Serv., In44 N.E.2d 514, 525 n.2 (Ind. Ct. App. 2001) (not
reaching the issue of vicarious liability for employer under the doctfirespondeat superior as
summary judgment was granted in favor of all individiefiendants).

27



H. Malicious Prosecution

Freeman also asserts a claim for malicious prosecution under federal lagserba §
1983 claim for malicious prosecution against Detective Deshaies, Freemanditege that the
officers committed some improper act after they arrested him withoudlpgeobause, for
example, that they pressured or influenced the prosecutors to indict, made knowing
misstatements to the prosecutor, testified untruthfully, or covered up excylpaitence.”
Snodderly v. R.U.F.F. Drug Enforcement Task Fp239 F.3d 892, 901 (7th Cir. 2001). “To
state a claim for malicious prosecution claim under section 1983, a plaintiff mushstesate
that (1)he has satisfied the elements of a state law cause of action for malicious prosé€2ution
the malicious prosecution was committed by state actors; and (3) he wasdlephlverty.”

Reed v. City of Chicag@7 F.3d 1049, 1051 (7th Cir. 1996) (emphasis added). Under Indiana
law, “the elements of a malicious prosecution action are: (1) the defendantéalstir caused to
beinstituted an action against the plaintiff; (2) the defendant acted maliciouslyirsy (3)

the defendant had no probable cause to institute the acmh(4) the original action was
terminated in the plaintiff's favorGolden Years Homestead, IncBuckland 557 F.3d 457,

462 (7th Cir.2009) (internal citations omitted) (emphasis added).

As explained above, law enforcement and Detective Deshaies had probable cause to
arrest Freeman for driving with a lifetime suspension and for drug de@limgequently,
Freeman’s claim of malicious prosecution against Detective Deshaies is. f@eedlustafa v.
City of Chicagg442 F.3d 544, 547 (7th Cir. 2006) (“Probable cause to arrest is an absolute
defense to any claim under Section 1983 against police officers for . . . malicsasyiron.”)

To the extent Freeman makes a claim against the City of Fort Wayne for olicio

prosecution under federal law, it too must be dismissed. Municipalities cannot biatbleldolr
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violation of 8 1983 solely under a theory of respondeat sup&tarell v. Dep’'t of Social Serys.

436 U.S. 658, 691 (1978). “[Municipalities] can, however, be sued directly under Section 1983
where the alleged unconstitutional action implements or executes an offi@glgtatement,
ordinance, regulation, or decisiof.teece v. Vill. of Napervill@03 F. Supp. 1251, 1259 (N.D.

lll. 1995) (citingMonell, 436 U.S. at 694). Freeman has not presented any evidence or argument
that a City of Fort Wayne policy or decision is resgible for any of the alleged constitutional
violations alleged his Complaint. Thus, summary judgment against Freeman’sarlaim f

malicious prosecution is proper.

CONCLUSION
For these reasons, the Court DENIES the Defendant’s Motion to Strike [ECF Nod50] a
GRANTS theDefendars Motion for Summary Judgment [ECF No. 40]. The Clerk will enter

judgment in favor of the Defendants and against the Plaintiff.

SO ORDERED on January 29, 2019.

s/ Theresd.. Springmann
CHIEF JUDGE THERESA L. SPRINGMANN
UNITED STATES DISTRICTCOURT

"The Court need not analyze whether Detective Deshaies has qualified tynasuno constitutional
right has been violated, much less a violation of a clearly establishstitational right.See Siegard v.
Gilley, 500 U.S. 229, 232 (1991) (once a defendant pleads the affirmative defense of quatifiedty,
the plaintiff must then show a violation of a clearly established comstidiright at the summary
judgment stage).
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