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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA

JULIAN DOVE,
Plaintiff,

V. CAUSE NO.: 1:17€V-334-TLS
QUALITY CORRECTIONAL CARE,
STEUBEN COUNTY SHERIFF

TIM R. TROYER, DANNY THOMAS,
JASON HUFNAGLE,

NICOLE HUFNAGLE,

and ABIGAIL MCLATCHER,

N N N N N

Defendants.
OPINION AND ORDER
Defendantanny Thomas, Jason Hufnagle, Nicole Hufnagle, Abigail &cher,and
Steuben County Sheriff Tim R. Troyeeek dismissal of the Plaintiff's clagnin accordance
with 37(b)(2) and 41(b) of theederal Rules of Civil Proceduas a sanction fdahe Plaintiff's
repeated failure to comply with Court-ordered discovery deadlines, failucenply with Court

Orders, and failure to prosecuke Plaintiff's claim for more than six months.

BACKGROUND
On August 7, 2017, the Plaintiff, Julian Dove, filed his Complaint [ECF No. 1] and
Motion to Proceed in Forma PaupdE<CF No.2] against the Defendan@uality Correctional
Care and Steuben County Sheriff Tim R. Troyer, alledegial of adequate medical care during
his time as a pramer at the Steuben County Jdihe Plaintiff alleged that the Defendants

actions violated his federally protected right to be free from cruel and unususthipenit under
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the Eighthand/or FourteentAmendments and 42 U.S.C. § 1988e Plaintiff also asserted state
law tort claimsOn September 18, 2017, the Court granted the Plaintiff's request to proceed
without the prepayment of cost and f@e€F No.5].

On November 17, 2017 and November 21, Zidfendans TroyerandQuality
Correctional Care answered the Complff@F Nos.14, 17]. On January 10, 2018, the Court
conducted a Rule 16 Prelinary Pretrial Conferend&CF No. 18] The Courtsetthe discovery
deadline as September 28, 2018 [ECF No. 21].

Subsequently, on April 4, 2018e Plaintiff fled an Amended Complaint which
included additional Defendants Jason Hufnagle, Nicole Hufnagle, Abigail Mclratoiae
Danny Thoma$ECF Na 26. These Defendants, in additionTooyer, fil ed an answer to the
Plaintiffs AmendedComplaint on April 10, 2018 [ECF No. 29].

On January 22, 2018, Defendants served fiest Set of Interrogatories to Plaintiff and
First Request of Production of Documents and Records to Plaibifs.Suppl. Mot. to
Compel Disc{ 4, ECF No. 38). On May 4, 2018, the Plaintiff served Plaintiff's Responses to
Defendants First Set of Integatories and Responses to Defendants’ first Request for
Production of Documentsld( 15) The Plaintiff did not sign either responde.Y On May 9,

2018, Defendant served a Notice of Deposition upon Plaintiff's counsel to hold the deposition of
the Raintiff on May 31, 2018.1¢l. 17.) On May 31, 2018, counsel for the Defendants appeared
for the deposition, buhePlaintiff did not appear.d.18)

On June 7, 2018, Defendants Jason and Nicole Hufr@gigail McLatcher,Danny

Thomas, and’im Troyer filed aSupplemental Motion to Compel Discovery [ECF No. 38je

Defendantstated that the failure of the Plaintiff to “properly and fully” respond to the



Interrogatories and Request for Production of Documents and to appear for hisateposit
rerdered them unable to investig#te Plaintiff’'s claims and prepare thalefense.

On June 12, 2018, the Court granteePlaintiff’'s counsel’s Motion to Withdraw as
Attorney [ECF No. 4R On June 26, 2018, the Court unsuccessfully attempted to cdregact t
Plaintiff for the scheduled telephonic Status Conference on the issue of his attorney
representation. [ECF No. 44hePlaintiff did not appear and the Court assumed that the
Plaintiff intended to proceed pro se.

On July 19, 2018, the Court ordered the Plaintiff to serve on Defendants, on or before
August 3, 2018, his response to Defendants’ written discovery requests and to appear for a
deposition on a date within thirty dajfisSCF No.46]. The Courtwarned the Plaintiff in it©rder
that failure td'serve his responses by the deadline, to appear for his deposition, or to otherwise
comply with the Federal Rules of Civil Procedure or Court Orders may lelhis twase being
dismissed with prejudice under either Federal Rule of Civil Procedure 37 oO4d€er(
GrantingDefs Mot. to Compel Disat 2) As of the date of this Ker, the Plaintiff has not yet
responded tthe Defendantsivritten discovery requests.

On July 24, 2018, the Defendants served an Amended Notice of Deposition on the
Plaintiff to apgar for a deposition on August 7, 201Befs Mot. for Sanction and Mot. to
Dismiss Ex. 1.) The Plaintiff did not appear for his deposition on that date.

On August 9, 2018, the Defendants filed a Motion for Sanctions and to Dismiss [ECF No.
47] arguingthat the Plaintiff has not prosecuted his claim in the past six maitihg, the
Plaintiff's continued failure to comply with discovetie Orders of the Courgnd failureto
contact counsel fahe Defendants upon the withdrawal of his attorney. As of the date of this

Order, the Plaintiff has not respondedie Defendants’ Motion.



DISCUSSION
A. Defendants Thomas, J. Hufnagle, N. Hufnagle, McL atcher, and Troyer

Federal Ruls of Civil Procedure 3b)(2) and 41(b) outline the means by which courts
may dsmiss a case as a sanction against a party who fails to comply with a ceudrdalls to
complywith or permit discoveryRule 37(b)(2)allows a court to dismiss an action for failure to
comply with a court discovery order. A district court may dismiss a case upomgfitidit the
plaintiff, through his actions, displayed willfulness, bad faith, or f&dtlins v. lllinois 554
F.3d 693, 696 {h Cir. 2009). Under Rule 37, “a finding of willfulness, bad faith, or fault”
applies tadismissalghat “are used specifically as a discovery sanctitfayynardv. Nygren
332 F.3d 462, 467 (7th Cir. 2003), overruled on other groun&ahyirez v. T&H Lemont, Inc.
845 F.3d 772 (th Cir. 2016).The Seventh Circuit has stated that a court must use its dismissal
power sparingly, as it is a “harsh sanction” which should “be employed only ageslarst’

Rice v. City of Chj 333 F. 3d 780, 786 (7th Cir. 2003).

The Plaintiff's failure to participate in discovery prejudices the Defetsdamd their
efforts to fle dispositive motions or prepare for trial. The Plaintiff, even when counsel
represented him, failed to comply with discovdeadlines agreagpon amongounsel for the
Plaintiff and the Defendants. The Plaintiff has not contacted the Defendantsussdisy
matters of discovery since his counsel withdrew on June 12, 2018. Irdés @July 19, 2018,
the Court warned the Plaintiff “that failure to serve his responses by the detwhppear for
his deposition, or to otherwise comply with the Federal Rules of Civil Procedure or Gders O
may lead to this case being dismissed with prejudice under either Federaf Rwvil

Procedure 37 or 41.'SeeOrder Grantingefs. Mot. to Compel Disat 2 ECF No. 46.)Despite



this explicit warning, the Plaintiff hasotadheredo Court-ordered discovery deadlireed is at
fault in doing so.
Rule 41(b) allows a court to dismiss an action, upon motion, “for failure @ianaiff to

prosecute or to comply with these rules or any order of the c&ait.v. City of Chi, 2 F.3d
752, 753 (7th Cir. 1993pismissal for failure to prosecute is appropriate “when there is a clear
record of delay or contumacious conduct, or when other less drastic sanctions have prove
unavailing.”Maynard332 F.3d 467ifiternalquotation marks and citation omitted). The Seventh
Circuit has summarized the factors relevant to the decision whether to disuissirrder Rule
41(b) as follows:

[Flrequency and magnitude of the plaintiff's failures to comply with

deadlines fothe prosecution of the suit, the apportionment of responsibility

for those failures between the plaintiff and his counsel and therefore the

appropriateness of sanctioning the plaintiff's lawyer rather than the

plaintiff, the effect of the failures in tag the judge’s time and disrupting

the judge’s calendar to thpgejudiceof other litigants, the prejudice if any

to the defendant from the plaintiff's dilatory conduct, pnebablemerits of

the suit, and (what is closely related) the consequencesroisdal for the

social objectivesf the type of litigation that the suit represents. Thereis n

“grace period” before dismissal for failure to prosecuteesnissible and

no requirement of graduated sanctions, but there must bexglitit

warning before the case is dismissed.
Ball, 2 F.3d at 75960 (7th Cir. 1993)see also Bolt v. Loy®27 F.3d 854, 856 (7th Cir. 2000)
(noting that “ordinary misconduct” can be punished by dismissal after a warnirneajudige
concludes that dismissal is “an appiafe sanction” given the circumstances of the case.).

The Plaintiff has failed to prosecute his case in several respiet®laintiffdid not

appear at a Coudrdered status conferen@ven though fourteen days prior to the conference
the Court had directed the Clerk to providg first class and certified mail, the Plaintiff with an

updated copy of the docket, a copy of the Court’s Ordartonghis counsel’s Motion to

WithdrawAppearanc¢ECF No. 42], and a copy of the pending Supplemental Motion to Compel



Discovery. The certified mail was returned from the Plaintiff as umedi[ECF No. 45]The
Plaintiff has also failed teespond to Court-ordered discovery deadlines, and to resptimel to
Defendants’ pending Motion to Sanction and Dismiss, despite the Cexjptisit warnings
regarding the potential for dismissAk of the date of this Opinion and Order the Plaintiff does
notappeato have taken any actidor several month$The Phintiff's cumulative failures
impact the Court’s calendar and prejudice other litigants.

Discovery concerns armbnsideratiorof the factordistedin Ball v. City of Chicagp

show thatdismissal is an appropriate actionder Rules 37(b)(2) and 41(b).

B. Quality Correctional Care and Dismissal

Defendant Quality Correctional Care was not a partiiecotheDefendantsMotion for
Sanctions and to Dismiss [ECF No. 47]. Howevatistrict court may dismiss an action for
failure to prosecute under rule 41(b) sua sponte, as part of its “inherent power” to itentrol
docket “to achieve the orderly and expeditious disposition of caka®sés v. McDonald’s
Corp, 417 F. 3d 672, 681 (7th Cir. 2005) (quotirigk v. Wabash R.R. G&70 U.S. 626, 630—
31 (1962)). The Plaintiff, despite explicit warnings, has not responded to court-orderedrgliscove
requests and failed to further prosecute his case in regards to the DefAadetéed above,
discovery concerns and consideration offtlwors listed irBall v. City of Chicagshowthat

dismissal is an appropriate action in this instance.

! TheJune 7, 2018 Supplemental Motion to Condpisicovery statethat in a conversation with the
Plaintiff’'s previous attorney, counssdidthat “he and his office have been unable to communicate with
the Plaintifffor many months” [ECF No. 38, Ex. F at This suggests thale Plaintiff has been
uninvolved and a noparticipant in this matter for a significant period of tjraeginning before the
Plaintiff's counsel withdrevon June 12, 2018 [ECF No. 42].
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CONCLUSION
For the foregoing reasons, the Court GRANTS the Defendant’s Motion to Digalss |
No. 47 and ORDERS this case DISMISSED WIRREJUDICE pursuant to Fexhl Rules of
Civil Procedure37(b)(2) andt1(b).

SO ORDEREDoNn September 12, 2018.

s/ Theresa L. Springmann
CHIEF JUDGE THERESA L. SPRINGMANN
UNITED STATES DISTRICT COURT
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