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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
FORT WAYNE DIVISION
MARSHA K. BOYANOWSKI,
Plaintiff,
V. CAUSE NO.:1:17CV-355-TLS

NANCY A. BERRYHILL,
Acting Commissioner ofocial Security

Defendant.

OPINION AND ORDER

Plaintiff Marsha K. Boyanowski seeksview of the final decision of the Commissioner
of the Social Security Administration (Commissioner) denying her applicatrahdability
insurance benefits. The Plaintiff argues that the Commissioner wrongfaigddeer Social
SecurityDisability benefits and that the ALJ erred: (1)flayling to incorporate the limiting
effects related to urinary system problems, gastroingdgtroblems, other severe and non-
severe impairments, and the combination therefore, into the Residual FunctioratyCapa
(RFC); and (2) by failingo award at least a period of disability and failing to provide a
meaningful explanation that there had been no 12-month period in which the Plaintiff was unable

to sustain fulltime work.

BACKGROUND
This case has a lengthy procedural history, involving multiple hearingh@edistrict
Court cases in the Northern District of Indiana. (R. 1031-1034.) On March 24, 2009, the Plaintiff
filed an application for Social Security Disability Insurance BenefitB)Rasserting that she was

disabled. On July 19, 2010, an ALJ held a hearing, during which the Plaintiff amended her
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alleged onset date of disability May 31, 2008. On November 19, 2010, the ALJ entered an
unfavorable decision. The Plaintiff appealed on December 7, 2010 and the Appeals Counsel
rendered an adverse decision on March 2, 2012. The Plaintiff filed a Complaint fort Qietrit
review,Boyanowski v. Astruel:12¢v-139 (N.D. Ind. 2013). The District Court reversed and
remanded the case on July 2, 2013. The Appeals Council directed that further proceedings be
held consistent with the District Court order.

On May 27, 2014, the ALJ entered an unfavorable decision. The Appeals Council did not
review the ALJ’s decision within the allotted sixty days. The Plaintiff tiled & second
Complaint for District Court review iBoyanowski v. Colvinl:14€v-295 (N.D.Ind. 2014). The
Plaintiff also fied another Complaint for District Court review related to the subsequent
application that she file®doyanowski v. Colvinl:14€v-404 (N.D. Ind. 2013). The District
Court affirmed the decision of the Commissioner and the Plaintiff filed an ajoptbel Seventh
Court of AppealsBoyanowski v. Colvinl5-3691 (7th Cir. 2016

The parties reached a global settlement that encompassed 58684, 1:14cv-295,
and 1:14ev-404. On September 28, 2016, the Appeals Cowacited the extant ALJ decisions
of August 29, 2013 and May 27, 2014, directed the consolidation of the prior extant applications
of March 19, 2009 and March 12, 2012, and instruttiatithe record be completadd that a
new hearing be held.

On January 26, 2017, the ALJ conducted a hearing and entered an unfavorable decision
on April 20, 2017. On May 11, 2017, the ALJ revised that decision to include exhibits omitted in
the April 20, 2017 decision. The May 11, 2017 decision became the final decision because the
Appeals Council chose ntui review the ALJ’s decision within the allotted sixty dalise

Plaintiff nowchallenges the ALJ’s decision



THE ALJ’'S FINDINGS

Disability is defined as the “inability to engage in any substantial gainfulitsdiy
reason of any medicallyeterminable physical or mental impairment which can be expected to
result in death or which has lasted or can be expected to last for a continuous periodsef not le
than 12 months.” 42 U.S.C. 8§ 423(d)(1)(A). To be found disabled, a claimant must deateonstr
that her physical or mental limitations prevent her from doing not only her previous work, but
also any other kind of gainful employment that exists in the national economyjexamgiher
age, education, and work experience. 42 U.S.C § 423(d)(2)(A).

An ALJ conducts a five-step inquiry in deciding whether to grant or deny benefits.

20 C.F.R. 8 404.1520. The first step is to determine whether the claimant no longer engages in
substantial gainful activity (SGAM. The ALJ determined that the claimamd ciot engage in
substantial gainful activity during theeriod from her amended alleged onset date of May 31,
2008 through her date last insured of March 31, 2012. (R. 1036.)

The ALJ also discussed the four rules pursuant to 20 CFR § 404.130 to determine when
the Plaintiff was insured for purposes of establishing a period of disabiliyomming entitled
to disability insurance benefitdd() These four rules require that the Plaintiff must also be “fully
insured” pursuant to 20 C.F.R. § 404.138.)(The ALJ determined that the Plaintiff last me the
insured status requirements of the Social Security Act on March 31, 012 (

In step two, the ALJ determines whether the claimant has a severe impairmeng limitin
her ability to do basic work activitiesader 8 404.1520(c). The ALJ found that the Plaintiff had
the following severe impairments: fiboromyalgia, obstructive sleep apbeaity, and diabetes
mellitus. (d. at1036.) The ALJ stated that these impairments “had more than a minimal effect

on theclaimant’s ability to work. They limited h@hysicalcapacities for lifting, carrying,



pushing and pulling heavy items; reaching on a constant basis with her uppaitedre
performing fine and gross manipulative tasks on more than a frequent basisigstartti

walking for more than two hours during an eight-hour workday; and engaging in postural
changes.”ld.) These impairmentso “limited her ability to work around certain hazards in the
workplace environment.’1d.)

The ALJ acknowledged that tiRtaintiff hadthreeadditional diagnoses that did not
gualify as severe mental impairments prior to the date she last met the disabilgy stsius
requirements of the Social Security A() attentiondeficit hyperactivity disorder; (2) a
medicallydeterminable mental impairment of depressamd (3) generalized anxiety disorder
(Id. at1037.)The Plaintiff receivec diagnosis of attentiodeficit hyperactivity disordein
March 2010 which a primary care physiciaiagnosed.ld. at 1037.) The ALXhoted that the
evidence indicated that théaintiff's attentiondeficit hyperactivity disorder came under control
with medication therapy, there was no evidence that this condition produced synt@bms t
interfered more than minimally with the Plaintiff's ability to perform work relatdvidg, and
there was no persuasive evidence that it lasted as severe for mareelvarcontinuous
months. [d. at1037.)

Regarding the Plaintiff’'s depression, the ALJ found that the Plaintiff did notdhave
severanental impairment prior to the date she last met the disability insured status reqtsreme
of the Social Security Actld. at 1037-38.The ALJ stated thahe Plaintiff had no limitations in
her abilities to engage in daily activities and maintain social functioning, mild limitatidres
abilities to concentrate, persist, keep pace (CPP), and had not experienced aroépisode
decompensationld.) Regarding the Plaintiff’'s generalized anxiety disorder, the ALJ

acknowledged thahe Plaintiff's primarycare physician noted that she had a diagnosis of



generalized anxietgisorder. [d. at 1037.)The ALJnoted, howevethat there are no complaints
from the Plaintiff regarding her alleged general anxiety disorder in tioede{d. at 1038.) The
ALJ alsostated that there were momplaints nor mental status exam findinggarding the
Plaintiff's alleged anxiety or depressiamen the physician saw the Plaintiff in September 2011.
(Id.) The ALJ said that the Plaintiff complained of worsening depression at hemibec 2011
appointment, but had no complaints regarding anxiety or depression in January 2012 or July
2012. (d.) The ALJ stated that the “the above discussion of the evidence not previously
considered by the undersigned does not chaisggskessment that the claimant did not have
severe mental impairments prior to the date she last met the disability insurecespaitesnents

of the Act.” (d.)

The ALJ explained that “whatever limitations and the claimant had regarding her
capacity towork were primarily due to her physical condition and not mental impairments.” The
ALJ noted that she received “little treatment” for her mecwalditions other than prescription
medications, which were not prescribed by a mental healthcare provider and she did not
participate in counseling or therapid.j As thesempairments caused no more than “mild”
limitation in any of the functional areas, tA&J consideredhemnonsevere. 20 CFR
404.1520a(d)(1).

The ALJalsostated that the Plaintiff's allegedcurrent urinary tract infections,
genitourinary conditions, flank pain, bladder symptoms, gekieal fistulaand use of cane
were incorporated into the RFC to the extent that these symptoms were reaaoocepted as
consistent with the objective mhieal evidence and otheridence. (R. 1041-46The ALJ states
that the evidence fails to show that the Plaintiff had recurrent urinary tractionfs or treatment

for genitourinary condition after the Plaintiff's surgeries in January 20d.0at(1042.) The ALJ



noted that the Plaintiff underwent a cystoscopy, she said she was doing wetha¢&aenonth
follow-up but was concerned about a urinary tract infection, and there are no regardgge
those resultsld. at 1041.) The Plaintiff did ot mention a urinary tract infection at her
additional follow-up appointment, during which the physician noted “the claimant was doing
very well.” (Id. at 1042.)

The ALJstateghatwhile the Plaintiff sought hospital care for an acute onset of flank
painand bladder symptomthe record showed that there was no evidence of calcified stone,
distal ureteral stones, or kidney stones during her treatnh@)tTfie Plaintiff also underwent
further testing, a cystoscopy, that showed no evidence of papillary lesidwsurirtary bladder
or evidence of fistulald. at 1043.) The ALJ stated that it found a notation by the primary care
physicianthatstated: “chronic urinary tract infection resolved with surgery in 204
noteworthy.” (d) (citing Ex. B16+ and B20+F.)

The ALJ also discussed the Plaintiff's calesical fistula, which required treatment with
a small bowel resection after surgery in January 2010, andipéilical pain (d. at 1043—-44.)
When the Plaintiff returned for a follow-up with her physician regardingblervesical fistula
related problem in February 2010, her physician noted that she was doinddyelhé Plaintiff
returned in September 2010 and a CT scan showed colon colitis and subsequently a biopsy that
suggested possible ischemic colitigl. @t 1044.) The ALJ stated that the treatment a colorectal
surgeon suggested was “conservativi?)(The Plaintiff complained of petimbilical pain at
her January 2011 appointment and had a palpable umbilical hernia. The subsequent CT scan of
the Plaintiff's abdomen and pelvis was negative for acute finditdys I February2011, the
Plaintiff visited the emergency room due to abdominal pain, vomiting and constigatin.

scan noted that there was no evidence of ischemic colitis, but that there wadrigickeeveral



loops of the small bowel consistent with enteritid.)(The Plaintiff's physician noted that in
April 2011, the Plaintiff had a normal colonoscopy and a normal endoscolpg mid
transverse colonld. at 1044.)

Finally, the ALJ noted that the Plaintiff's physician prescribed hena taJuly 2012
and that the evidence does not reflect a need for the ¢dnet 1(045-46.)

Step three requiresdhALJ to “consider the medical severity of [the] impairment” to
determine whether the impairment “meets or equals one of the [the]distiagpendix 1. ..."
§ 404.1520(a)(4)(iii). If a claimant’s impairment(s), considered singly combination with
other impairments, rise to this level, there is a presumption of disability “witomsidering
[the claimant’s] age, education, and work experience.” 8 404.1520(d). But, if the irap&Bs)n
either singly or in combination, fall short, the ALJ musiqaed to step four and examine the
claimant’s “residual functional capacity” (RF&}he types of things she can still do physically,
despite her limitations-to determine whether she can perform “past relevant work,”
§ 404.1520(a)(4)(iv) or whether the clant can “make an adjustment to other work” given the
claimant’s “age, education, and work experience.” § 404.1520(a)(#)(®)ALJ determined
that, through the date last insured, the claimant did not have an impairment or camlwhati
impairments that met or medically equaled the severity of one of the listed impairm2dts
CFR Part 404, Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525 and 404.1526), as well as
SSR 172p. (R. 1038.) The ALJ stated that the Plaintiff was not under a disabilitgfiasdlin
the Social Security Act, or at any time from May 31, 2008, the amended allegedainset
through June 30, 2012, the date last insutdda1051.)

The ALJ noted thatehad considered listings 3.09 (Corpulmorsgeondary to chronic

pulmonary vascular hypertension), 3.10 (Sleep-related breathing dis@aeérSpcial Security



Ruling 02-1p (Obesiby (Id. at 1039.) To meet a listing, the evidence must document the
existence of all of the listing’s specified medical critelaregard to 3.09, the ALJ fourndsting

has not shown the claimant to have a mean pulmonary artery pressure of greater thadglO mm
or arterial hypoxemiald.) In regard to 3.10, the ALJ found thhe evidenceshows testing

noted that the Plaintiff had a positive response to use of a CPAP machine and slieisvears
machine at nightld. at 1039.) The ALJ stated that the state agency medical consultants who
reviewed the evidence of record alemcluded that the Plaintiff’'s obesity and atpéysical
impairments did not meet or equal $everityof any impairment described in Appendix 1 of the
regulations. Id.)

The ALJ determined that the Plaintiff had the RFC to perform most work activities
associated with sedentary work as defined in 20 CFR 404.158d(a). e ALJ found that the
Plaintiff “could lift, carry, push and pull ten pounds frequently and fifteen pounds occgional
stand and/or walk for two hours during an eight-hour workday, and sit for six hours throughout
the eighthour workday. As to the use of her upper extremities, the claimant could frequently
reach and perform fine and gross manipulative tasks on a frequent basis. Regatdmag) pos
changes, she could occasionally kneel, crouch, crawl, balance, squat, climb ranmpssrahd
bend and stoop in addition to what was required to sit, but could not climb ladders, ropes, or
scaffolds. With respect to her work environment, the claimant could not work in cotegntra
exposure to or within close proximity to unprotected heights and inherently dangerous
machinery’ (Id. at 1039-1040.) The ALJ stated that, in making the RFC finding, it had
considered “all of the claimant’s symptoms and the extent to which these syngatoms
reasonably be accepted as consistent with the objective medical evidence aadidtnee,

based on the requirements of 20 CFR 404.1529 and SSR 96-41.1040.)



The ALJ also discussed the Plaintiff's alleged numbness, tingling in the hamsiséad
constant hand shaking and tremold. &t 1044.) The ALJ stated thdite RFCprovides for any
paresthesia the Plaintiff may experience by limiting her to work that doesquote her to
perform more than occasional fine and gross manipulative tddkat 1045.)The ALJ
acknowledged that the Plaintiff had decreased strength and limited range of motioarmse
and painful range of motion of her shoulders. The ALJ stated that he accourtesémsues
by eliminating constant reachimgformulating the RFC(Id.)

The ALJacknowledgedhatthe Plaintiff tookseveralmedications, including pain
medication. Although the ALJ stated that there was no persuasive evidence Biatritiié
experienced any side effects from her medication, the ALJ still limited theiffRinork
environment to one that did not require her to climb ladders, ropes, and scaffolds, or to work
where there was concentrated exposure or to work within close proximity to ungptdteictiets
and inherently dangerous machinetg. )X

The ALJ said thalhe did not accaut for the Plaintiff's alleged symptoms and functional
limitationsthat were not medically determinab(il.) The ALJ noted that the Plaintiff
challenged the finding of the Plaintiff's genitourinary impairment assewere and that the ALJ
should have considered the Plaintiff’'s kidney flank pain, gout, and combined impact tHdreof. (
at 1041.) The ALJ noted that the Plaintiff had failed to provide a “medical sourcaethter
any medical support for his allegations, medical opinion and theories, and argurheng$ore,
[Plaintiff's attorney’$ allegations and theories are entitled to little weightl”)(The ALJ stated
that the “evidence fails to show the claimant had a gastrointestinal, colontabicoedition,
abdominal pain, or irritable bowel syndrome that would require greater funthierALJ stated

that: “[t]lhere is no persuasive evidence upon which to find that the Plaintiff suffera



debilitating pain or other symptoms that would further reduce the residual fundaqazeity.

(Id. at 1046—47.)

STANDARD OF REVIEW

The Social Security Act establishes that the Commissioner’s findingsaay fact are
conclusive if supported by substantial evider8®e Diaz v. Chateb5 F.3d 300, 305 (7th Cir.
1995).The question upon judicial review of an ALJ’s finding that a claimant is not désable
within the meaning of the Social Security Act is not whether the claimant is, initadi|ed], but
whether theALJ’s findings are supported Ispbstantiabvidenceand under the correct legal
standardSee Lopez v. Barnha@36 F.3d 535, 539 (7th Cir. 2008¢hmidt v. ApfeR01 F.3d
970, 972 (7th Cir. 2000). Thus, the Court will affirm the Commissioner’s finding of fact and
denial of disability benefits if substhal evidence supports thef@raft v. Astrue539 F.3d 668,
673 (7th Cir. 2009). Substantial evidence is defined as “such relevant evidence as &leasona
mind might accept as adequate to support a conclugfichardson v. Peraleg02 U.S. 389,
401 (1971) (quotingonsol. Edison Co. v. NLRBO05 U.S. 197, 229 (1938htenderson v.
Apfel 179 F.3d 507, 512 (7th Cir. 1999).

It is the duty of the ALJ to weigh the evidence, resolve material conflicts, make
independent findings of fact, and dispose ofdhge accordingly\Richardson402 U.S. at 399—
400. The reviewing court reviews the entire record; however it does not subtijutlgment
for that of the Commissioner by reconsidering facts, reweighing evidersodying conflicts in
evidence, or deding questions of credibilitysee Diaz55 F.3d at 308. A court will “conduct a
critical review of the evidence,” considering both the evidence that supportsll as the

evidence that detracts from, the Commissioner’s decision, and “the decisimh stand if it

10



lacks evidentiary support or an adequate discussion of the isskopsZ ex rel. Lopez v.
Barnhart 336 F.3d 535, 539 (7th Cir. 2003) (internal quotations omitted).

When an ALJ recommends the denial of benefits, the ALJ must first “pravatgcal
bridge between the evidence and [his] conclusiohetty v. Astrue580 F.3d 471, 475 (7th Cir.
2009) (internal quotation marks and citation omitted). Though the ALJ is not required tesaddre
every piece of evidence or testimony presentedwitisany wellreasoned decision, the ALJ
must rest its denial of benefits on adequate evidence contained in the record anglaimst ex
why contrary evidence does not persuaderger v. Astrugs16 F.3d 539, 544 (7th Cir. 2008).
However, if substantial evidence supports the ALJ’s determination, the decision must be
affirmed even if “reasonable minds could differ concerning whether [tivaad)] is disabled.”

Elder v. Astrue529 F.3d 408, 413 (7th Cir. 2008).

ANALYSIS
The Plaintiff alleges that the ALJ erred when it: (1) did not incorporate the limiting
effects related to urinary system problems, gastrointestinal probldres setvere and non-
severe impairments, and the combination therefore into the RFC; and @)}dasl@ard at least
a period of disability and failing to provide a meaningful explanation that therecleadco 12-
month period in which the Plaintiff was unable to sustain fulltime wbhk. Defendant argues
that substantial evidence supports the ALJ’s decision and it should be affirmet. R2sp. Br.

at 3.)

1. Incorporation of Impairments into the RFC
The parties disagree whether the ALJ appropriatelgrporated all limitations, including

those severe and naevere, into the REQ he Plaintiff argues that the ALJ errethen he
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minimized theurinary system impairment because he viewed abdominal pain, urinary tract
infections, and kidney stones in isolation as if they were separate impairrRergBI(. at 24.)
The Plaintiff argues that these arefact, the same impairmentd() The Plaintiff also argues
that the ALJ’s failure to include migraine and fatigue issues into the RFC gredand. [d.) The
Defendant argues that the Plaintiff's contentions are without evidentiary sapplomustail, as
the ALJ adequately considered the evidence and discussed his rationale tngsises
Plaintiffs RFC as he didDef.’s Resp. Br. at,4.) The Defendant states that theJAdiscussed
records concerning tH&laintiff's urinary and gastrointestl impairments at lengthld, at 4.)
The Defendant states that the ALJ noted that the evidence failed to show thatriii fridi
recurrent urinary tract infections and there is an absence of any specifieeme&dr any
genitourinary condition after the Plaintiff's January 2010 surgefigésai 5.)

The ALJ must considetll the Plaintiff's medically determinable impairments, both
severe and non-severe, in the aggregate in determining the Plaintiff's Rfe@.aN ALJ
determines that one or morkaoclaimant’s impairments are “severe,” “the ALJ need[s] to
consider theggregateeffect of this entire constellation of ailmertscluding those
impairments that in isolation are not sevef@dlembiewski v. Barnharg22 F.3d 912, 918 (7th
Cir. 2003) (emphasis in original)The fact that [an impairment] standing alone is not disabling
is not grounds for the ALJ to ignofig] entirely—it is [its] impact incombination with [the
claimant’s] other impairments that may be critical to his claMuft v. @lvin, 758 F.3d 850,
860 (7th Cir. 2014). That is, “a competent evaluation of [a claimant’s] application depends on the
total effect of all his medical problemgSolembiewski322 F.3d at 91&ee alsdVilliams v.
Colvin, 757 F.3d 610, 613 (7th Cir. 201@MA\s we—and other circuits-have emphasized

repeatedly . . . theombinedeffects of the applicant’s impairments must be considered, including

12



impairments that considered one by one are not disabling.”).“A failure to fullydesrike
impact of nonseverampairments requires reversaDenton v. Astrues96 F.3d 419, 423 (7th
Cir. 2010) (citation omittecsee alsdParker v. Astrug597 F.3d 920, 923 (7th Cir. 2010)
(finding that “failure to consider the cumulative effect of impairments not talaBbing in
themselves was an elementary errofgrry, 580 F.3d at 477 (noting that even where
impairments would “not on their own be disabling, that would only justify discounting their
severity, not ignoring them altogetherVjerlee v. AstrueNo. 1:12€V-45, 2013 WL 1760810,
at *5 (N.D. Ind. Apr. 24, 2013) (remanding where “ALJ failed to discuss, and effgctivel
ignored, the Plaintiff’'s” norsevere impairments when determining the Plaintiff's RFC).

In this case, the ALJ discussed the Plaintiff’'s semee and severgnpairments at
length.There is sufficient indication that the ALJ considered the Plaintiff's impairnieie
aggregate. At step two, the ALJ examined the objective medical evidegareling the
Plaintiff's numerous determinable impairments and decided that all wergewere excepting
fiboromyalgia, obstructive sleep apnea, obesity, and diabetes mellitus. (R. TI08®&).J also
acknowledged that the Plaintiff had several, sexere medical impairments and addressed them
accordingly. The ALJ also disregarded some of the Plaintiff's alleged méskaak as they
were not medically determinable.

In step four, the ALJ discussed in detail whether the limitations stemmed frdauthe
severe impairments identified at step tWhe ALJ considered all of thBlaintiff's symptoms
and the extent to which these were consistent with the objective medical eviddmtbex
evidence. Id. at 1040-45.)The ALJ incorporated the Plaintiff's seeeimpairments andon-
severe impairments into the RFC, accounting foiPlantiff's alleged weakness, limitations in

strength andangeof motion in her armsandside effects of medicationshe ALJappropriately
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did not considethe Plaintiff's allegedimitations and restrictionthat were noattributable to
medically determinable impairmeni3orrance v. ColvinNo. 3:12ev-540-CAN, 2013 WL
6839909, at *6 (N.D. Ind. Dec. 27, 201@8)ting SSR 963p). “Although the norsevere
impairments may not have an effect on the claimant’'s RFC ultimately, the ALJjisja@ to
explain why.”Denton v Astrue 596 F.3d 419, 423 (7th Cir. 2010he ALJacknowledged
which impairments did not impact the PlaintifRs-C analysisssome of the Plaintiff's
arguments regarding symptoms, functional limitations, and medical connectieeate
medical evidengeor occurred after the Plaintiff’s last date insur@l 1041, 47.The ALJ has
met his burden in this instanas*[t]|he Court is easily able to track the ALJ's reasoning
concerning his assignment|tiie Plaintiff's] RFC, and thus he has done enoudglarhbright v.
Colvin, No. 1:12€V-138, 2013 WL 1403221, at *10 (N.D. Ind. Apr. 5, 2013).

Finally, the Plaintiff agues that the ALJ’s “frequent incorporation of vacated findings
from prior vacated decisions in the decision and revised decision is confusing and pgherants
from being meaningfully reviewed.” (Pl.’s Br. at 25) (citidgrron v. Shalalal9 F.3d 229,
333-34) (7th Cir. 1994). The Plaintiff does not further develop this argument and the Defendant
contends that the Plaintiff has no basis for remand. (Def.’s Br. atThé& Court agrees that the
Plaintiff's argument is sparse and that she cites to no specific instanceshineh
incorporation of vacated findings was confusing and prevented meaningful revidverftre
case the Plaintiff relies upas distinguishable from the Plaintiff’'s case.Herron, the court
determined that the ALJ had incorpted by reference the summary of the evidencédldat to
make any assessment of the medical evidddcat 334 Here, the ALJ engaged in substantial
analysis, even when he incorporated references to previous, vacated decisions. Tustthe

finds that there is no basis for remand.

14



2. Period of Disability

An award of temporary benefits can be granted if a claimant meets the Act'8atebhi
“disability” for a time lasting 12 months or longer, even if she later recoveisisnf health to
retun to full-time work on a longermbasis.This 12-month period must be continuoteed v.
Colvin, No. 1:14ev-080 JD,2015 WL 4921614, at *9 (N.D. Ind. Aug. 18, 2015ifd, 656 F.
App'x 781 (7th Cir. 2016)T'he Plaintiff argues that her severe and tepgnedical history
means that the ALJ had no plausible basis to conclude that there had been no period lasting 12
months or more in which she did not meet the definition of disability under the regulé@b’ss.
Br. at 27.) The Plaintiff argues, specifically, that the Defendant should have fairite
Plaintiff was disabled for a closed period of disability from the alleged onsethatatigh May 6,
2011. (d. at 28) The Defendant argues that the Plaintiff has failed to prove that her impairments
were severe enough to meet the definition of disability and that the ALJ dd@mspke
evidence from the purported period that demonstrated there was no contisaduigy for 12
months during that time. (Def.’s Resp. Br. at 9.)

ThePlaintiff bears the burden of showing that she has been unable “to engage in any
substantial gainful activity by reason of any medically determinable @hysienental
impairment which can be expected to result in death or which has lasted or candbedeixpe
last for a continuous period of not less than 12 months.” 42 U.S.C. § 423(d)(1)(A). The inability
to engage in any substantial gainful activity, and not merely the impairmaftntsist last for at
least twelve monthd.ivergood v. ColvinNo. 1:14€V-360-JVB-SLC, 2015 WL 7573217, at *3
(N.D. Ind. Nov. 25, 2015(citing Barnhart v. Walton535 U.S. 212, 216-22 (2002)ambright

v. Colvin No. 1:12€V-138, 2013 WL 1403221, at *10 (N.D. Ind. Apr. 5, 2013he Plaintiff
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cites several cases from addesthis circuit to bolster her argument that that the ALJ erred in
when it did not consider the effects of a seriekasipitalizationsn the period of disability and
the various medical procedures the Plaintiff underwent. (Pl.’s Br. aTB&9e cases are not
controlling in this jurisdictionFurther, they are not relevant to the facts at hand.

For example, the Plaintiff cites tamvette v. AstrueNo. 07-2029, 2008 WL 65207, at *3
(W.D. Ark. Jan. 4, 2008), a case in which the ALJ erred by not considering a closed period of
disability. (d.) In Lovette the ALJ erred by ignoring the claimant’s various surgical procedures
over a seventeemonth period and the absences from work they could cause. 2008 WL 62507,
at *3-5. Lovetteis not applicable here because the Plaintiff has not shown that the ALJ ignored
evidence during the relevant period. The Plaintiff also citésutg v. Secretary of Health and
Human ServicedNo. 88-1561, 1989 WL 40188 (6th Cir. Apr. 12, 1989), in which the court
found that the ALJ erred because he did not consider a closed period of disalibtyglthe
claimant was shot and stated that two years later he could return to work. 1989 WL #6288, a
There, the court found that the ALJ erred by only focusing on thedpafter the claimant
admitted he was physically able to return to work and did not consider a closed period of
disability from the time of the gunshot wound to the time of his admitted improvelhent.
this case, the ALJ thoroughly considered amduated the Plaintiff's extensive medical history
in concluding thathe Plaintiff did not meet the definition of disability for a period lasting 12
months or longer. The ALJ supported his decision with substantial evidence, including the
evaluation of the medical record. (R. 1036—49.) The Court finds that substantial evidence
supports the ALJ’s decision to deny a closed period of disalslitlly, this case is also
distinguished fromAsh-Davis v. Commissioner of Social Securitip. C-1-06-648, 2008 WL

1886022, at *3 (S.D. Ohio Apr. 28, 2008). The Ohio district court found “strong evidence

16



suggesting at least a closed period of disability.” However, the Plaingifidiashown that her
impairments were on the same level as those mentioneshiDavis Accordingly, this case,

like LovetteandLang is wholly inapplicable to the present facts.

CONCLUSION

For the reasons stated above, the decision of the Commissioner is AFFIRMED.

SO ORDERED orebruary 26, 2019.

s/ Theresa L. Springmann
CHIEF JUDGE THERESA L. SPRINGMANN
UNITED STATES DISTRICT COURT
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