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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
FORT WAYNE DIVISION

KEIONA L. HARRISON,
also known as Keiona Harrison,

Plaintiff,
V. Case N0.1:17cv-00419SLC

CITY OF FORT WAYNE, etal.,

N N N N N N N N N N

Defendants.

PINION AND ORDER

Plaintiff Keiona L. Harrison is bringing suit pursuant to 42 U.S.C. § 1983 against
Defendants City of Fort Wayne and Fort Wayne Policy Department (“FWPD”) DetecbertR
Hollo, Detective George Nicklow, Detective Christopher Hawthorne, andedfjulie
McConnell, alleging the FWPD officers violated her constitutional rights Isglfaarresting her,
unlawfully searching her person and purse, subjecting her to excessive force, vibaingt
Process Clause, racially profiling her, and by failing to intervene on her b&G@H.3 T 2, Ex.

A). Harrison also advances stdav claims of false arrest, false imprisonment, battery, and
intentional infliction of emotional distress against Defendaidsf{l 3, 11). Defendants, in
turn, filed counterclaimsfalefamation and invasion of privacy against Harrison. (EGH).

Currently before the Court are cross motions for summary judgment filed by Harrison
and Defendants. (ECF 65, 76). Both motions have been extensively briefed by the Saeies. (
ECF 67, 7779, 8486, 89). Also before the Court is a motion filed by Defendants seeking to
strike portions of Harrison’s affidavit and deposition filed in support of her motiomfomsry
judgment and in opposition to Defendants’ motion. (ECF 83). This motion has also been fully

briefed. SeeECF 90, 91).
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These motions are now ripe for adjudication. Before addressing the motions for
summary judgment, the Court must first determine what evidence it may evaluatedssexd
Defendants’ motion to strike.

. MOTION TO STRIKE

For the following reasons, the Court will GRANT Defendants’ motion to st(ik€F
83).

A. Legal Standard

Federal Rule of Civil Procedure 56 states that affidavits filed in support of &ymm
judgment “must be made on personal knowledge, set out facts that would be admissible in
evidence, and show that the affiant or declarant is competent to testify ontties istated.”
Fed. R. Civ. P. 56(c)(4). “An affidavit not in compliance with Rule 56 can negherdupport
to, nor defeat, a summary judgment motidda@hiaguas v. Aldon CaodNo. 2:04CV-468PRC,
2006 WL 2568210, at *4 (N.D. Ind. Sept. 5, 2006) (g#tayre Corp. v. S.M. & R. C882
F.2d 1145, 11489 (7th Cir. 1989)Palucki v. Sears, Roebuck & C879 F.2d 1568, 1572 (7th
Cir. 1989)).

“[W]hen considering a motion to strike portions of an affidavit in support of a motion for
summary judgment, courts will only strike and disregard the improper portions of thevaffi
and allow all appropriate recitations of fact to stamd.;’see alsd&tromsen v. Aluma Shield
Indus., Inc. No. 89 C 5036, 1993 WL 34727, at *4 (N.D. Ill. Feb. 8, 1998)p Co. v. Krouse,
Kern & Co, 644 F. Supp. 986, 989 (N.D. Ind. 1986); 10B Charles Alan Wright & Arthur R.
Miller, Federal Practice & Procedur8 2738 (3d ed. 1998). Specifically, the following
statements are not properly included in an affidavit and should be disregarded: (1) cgnclusor

allegations lacking supporting evidensege Young v. Monaha#20 F. App’x 578, 583 (7th Cir.



2011); (2) legal argumenrdee Pfeil v. Rogerg57 F.2d 850, 862 (7th Cir. 1985); (3) inferences
or opinions not “grounded in observation or other4rahd personal experiencéd/isser v.
Packer Eng’'g Assocs., In@24 F.2d 655, 659 (7th Cir. 1991); (4) mere speculation or
conjecturesee Stagman v. Ryah/6 F.3d 986, 995 (7th Cir. 1999); and (5) statements in
affidavits which blatantly contradict prior sworn testimony in an attempt to create issues of
genuine disputesee Beckel v. Wallart Assocs., In¢.301 F.3d 621, 624 (7th Cir. 200Bank
of Ill. v. Allied Signal Safety Restraint Sy&5 F.3d 1162, 11689 (7th Cir.1996).
B. Arguments

Defendants seek to strike three specific statements made in Harrison’s aéiathvi
deposition. First, Defendants take issue with Harrison’s claim that “¢simeitted no criminal
act, and [she] did nothing to make any officer believe that [she] had iti@ehia criminal act or
that [she] was committing a criminal act.” (ECF 83 at 1 (citing EGE ¥'5)). Similarly,
Defendants challenge Harrison’s claim that “[n]ever, during the events of M&p13, did
[she] obstruct, interfere, or forcibly resist...” (Id. (citing ECF 771  6)). Finally, Defendants
seek to strike Harrison’s statements that she was subjected to “excessive forbait ahd twas
not committing a crime, and there was absolutely no probable cause for thes'offocetuct.”
(Id. (citing ECF 791 1 #8)). They argue that each statement is a legal conclusion and
argumentative.(Id.).

In response, Harrison contends that these statements would be admissible hegause t
are “facts,” and because she was in a unique position to testify to them. (ECH.90 a¢dly,
Defendants reiterate their initial arguments and note that Harrisemdbeite any case law in

support of her contention. (ECF 91).



C. Analysis

The Court agrees with Defendants that the statements listed above should not be
considered. The Court can only consider facts “that would be admissible in evidestcdR” F
Civ. P. 56(c)(4). “The Seventh Circuit has held that ‘lay testimony offering adegalusion is
inadmissible because it is not helpful to the [factfinder] . .Lafson v. BarrientesNo. 1:09
cv-55, 2010 WL 2772325, at *3 (N.D. Ind. July 12, 2010) (quotimifed States v. Noeb81
F.3d 490, 496 (7th Cir. 2009)). “This is because a lay witness’s purpose is to infourythe |
what is in the evidence, not to tell it what inferences to draw from that evidéshagitation
omitted).

As to Harrson’s statements that she was subjected to “excessive fhezegnprovides
guidance. There, the plaintiff argued that a witness testifying should be allowsel $borthand
expressions such as “unreasonable” and “excessive” when describing a palaésafse of
force.ld. at *2. The court rejected that argument, noting that the determination of whetheer f
is excessive or unreasonable is reserved for the factfindat.*3; see also Kingsley v.
Hendrickson 135 S. Ct. 2466, 2473 (2015) (“A court (judge or jury) cannot apply this [objective
reasonableness] standard mechanically.”). That is, a witness myttestie facts surrounding
a police officer’s use of force, but it is for the factfinder to determine whttae[d]efendant
used unresonable force against [her[SeeFederal Civil Jury Instructions of the Seventh
Circuit 8 7.09 (2017). Therefore, Harrison’s statements that she was sdltfet&cessive
force” during the encounter must eecluded.

Harrison’s statements regarding thek of probable cause is similarly an issue for the
factfinder to consideiSee Lester v. City of ChB30 F.2d 706, 715 (7th Cir. 1987) (“Sufficient

evidence existed for the jury to find that [police officers] had probable causesb [the



plaintiff] . . .”); see also Beck v. Ohi879 U.S. 89, 96 (1964) (“[I]t is the function of a court to
determine whether the facts available to the officers at the moment of the austwarrant a
man of reasonable caution in the belleit an offense has been committed.” (citation and
internal quotation marks omitted))ordan v. City of Chj.No. 08 C 6902, 2012 WL 88158, at *7
(N.D. lll. Jan. 11, 2012) (“Likewise, Mr. Hall's opinion that the charging of Delan Allen ..

. was unjustified and wholly lacking in probable cause is also an inadmissibledaghision. .

.. Mr. Hall's probable cause opinion usurps the role of the judge to instruct the jing lamvt
(i.e., what constitutes probable cause under lllinoi3 Eswvell as the jury (i.e., to determine
whether the evidence shows that probable cause to arrest and charge Plaietff. excstiations
and internal quotation marks omittedpreen v. D’AnnaNo. 95 C 2830, 1995 WL 642808, at
*2 (N.D. lll. Oct. 27,1995) (“Furthermore, the existence of probable cause is a legal conclusion;
thus, Plaintiff's bald allegation that the arrest was made without probalse sanot enough to
support his 8 1983 claim.” (internal citation omitted)).

Harrison’s statements that she did not and was not committing a crime are if@ddmiss
for the same reason. Again, a witness may testify to facts, not to what condhesfanttinder
should reach based on those faSee United States v. Capu882 F. Supp. 2d 1045, 1054
(N.D. 1ll. 2005) (finding an expert’s proffered testimony inadmissible because “he would
essentially be telling the jury that Defendants did not commit mail orfraind”).

Accordingly, the Court will GRANT Defendants’ motion to strike (ECF 83) and will
disregard the statements identified in Defendants’ motion (ECE ¥ 56; ECF 791 | 78).

The Court will now turn to the parties’ respective motions for sumioagment.



. DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
A. Legal Standard

On a motion fosummary judgment, “[t]he court shall grant summary judgment if the
movant shows that there is no genuine dispute as to any material fact and the mowvidletlis ent
to judgment as a matter of law.” Fed. R. Civ. P. 56(a). Summary judgmeriergaranted ol
if there are no disputed genuine issues of materialPagtne v. Pauley337 F.3d 767, 770 (7th
Cir. 2003). When ruling on a motion for summary judgment, a court “may not make ctedibili
determinations, weigh the evidence, or decide which infereaasatv from the facts; these are
jobs for a factfinder.1d. The only task in ruling on a motion for summary judgment is “to
decide, based on the evidence of record, whether there is any material dispute af fact th
requires a trial. Waldridge v. Am. Hoechst Cor24 F.3d 918, 920 (7th Cir. 1994).

If the evidence is such that a reasonable factfinder could return a verdiatrirofahe
nonmoving party, summary judgment may not be gramtayne 337 F.3d at 770 (citation
omitted);see also Snider v. Pekr809 F. Supp. 2d 798, 807 (N.D. Ind. 20¢@ummary
judgment is not a tool to decide legitimately contested issues, and it may not be gréess no
reasonable jury could decide in favor the nonmoving party.” (cifigtex Corp. v. Catretd77
U.S. 317, 322 (1986))). A court must construe the record in the light most favorable to the
nonmoving party and avoid “the temptation to decide which party’s version of the factsis mor
likely true[,]” as “summary judgment cannot be used to resolve swearing contestginetw
litigants.” Payne 337 F.3d at 77(citation omitted). However, “a party opposing summary
judgment may not rest on the pleadings but must affirmatively demonstrate thas there

genuine issue of material fact for triald. at 771 ¢€iting Celotex 477 U.S. at 324).



B. Facts and Background?!

For the most part, the facts giving rise to the present dispute are undisputed. On May 13
2017, FWPD Detective Nicklow effectuated a traffic stop in the parking lot of & RhNarmacy
off Anthony Boulevard in Fort Wayne, Indiana, at approximately 2:47 pm. (ECIFIBB57;
ECF 652 11 610). Detective Hollo and Detective Hawthorne soon arrived on the scene to assist
Detective Nicklow. (ECF 64 1 9; ECF 68  3). Harrison, who is AfriceAmerican, then
arrived at the same CVS in her vehicle with her boyfriend, Marcus Hendricks, ainéanér
child. (ECF 771 § 2; ECF 72 at 14). Hendricks apparently entered the CVS as Harrison
remained outside with the car and child. When she arrivadjson noticed “several marked
and unmarked police cars, . . . [with] their lights on.” (ECF6G4 3;see als®CF 63, Ex. E
[hereinafter “DasiCam”] (forward facing, mounted camera footage from Detective Hollo’s
squad car showing an unmarked, white SUV, with emergency lights flashing over the rear
tailgate))? Detective Hollo's in car DasEam footage shows him, Detective Nicklow, and
Detective Hawthorne all in full police uniforrSéeDaskCam).

Upon arriving at the scene, Detective Nicklow infornieetective Hollo that the
passenger of the stopped vehicle, Tyronte Wilms, was making furtive movemerSFHE
10). Detective Hollo ordered Wilms out of the vehicle and noticed him walking

“lightly/gingerly.” (ECF 651 | 14; ECF 62 1 25). He had Wilms remove one of his shoes,

! Because Defendants’ and Plaintiff's motions concern facts occurringiattistriods, the Court will only recount
the facts relevant to Defendants’ motion here, while the facts relevamintifPs motion will be distissednfra.

2The Court will credit the video evidence over the deposition and affiei@idence only when it clear that no
reasonable jury could find otherwise. While all inferences are to be iméadeor of the nonamoving party, when
the nommoving farty’s version of events “is blatantly contradicted by the record, so thheasonable jury could
believe it, a court should not adopt that version of the facts for purposesigfonla motion for summary
judgment.”Scott v. Harris 550 U.S. 372, 38(2007);see also Williams v. Brook809 F.3d 936, 942 (7th Cir.
2016) (considering camera footage that clearly contradicted thmawimg party’s account of the fact&ivera v.
Jimenez556 F. App’x. 505, 507 (7th Cir. 2014) (relying on video evidence where it “discidhfe plaintiff's
version of events”).



which revealed a bag containing multiple colored pills and a handgun. (ECK%2518; ECF

65-2 11 2829). As Detective Hollo transported Wilms in handcuffs to the rear of his squad car
Wilms called out to Harrison, who is Wilms’s distamousin (ECF 72 at 1819), asking her to

call his mom to tell her he had been found with a gun and ecstasy. (EC¥ B5; ECF 62

35; ECF 655 at 4; ECF 72 at 22). There is some dispute as to the sequence and quality of the
interaction between Wns and Harrison. Detective Nicklow affied that Harrison called out to
Wilms asking, “what happened?” before Wilms responded that he had been caught with a gun
and ecstasy. (ECF 651 3335). Detective Hollo contends that Harrison approached
“approximatéy one foot from” the rear of his squad car and “made contact with Wilms” asking
him “what happened?” (ECF 6bY 19; ECF 791 at 6, 8). Harrison asserts that she never left
the rear of her own vehicle and was “between thirty and fifty feet” away from3\4t the time

he called out to her. (ECF 191 2; ECF 72 at 2122). Detective Hollo further contends that

after speaking with Wilms, Harrison turned her back to him and approached the rear of her
vehicle. (ECF 65L 11 2829). In any event, Harrison appears to have responded “What do you
want me to tell her?” before Wilms began giving his mother’s phone number. (EEBRt6)

After securing Wilms in the rear of his squad car, Detective Hollo can be seex on hi
DashCan?returning to the front of his s@d car to inform Detective Nicklow that Wilms had
spoken to Harrison. (Dagbam at 00:01:080:01:35). Detective Hollo states that he is gang
get Harrison’s name and moves off cameid).(Shortly after leaving the frame, Detective
Hollo can be hearasking Harrison her name, with Harrison in response asking why he needed

it. (DashCam at 0:01:29:01:35). Detective Hollo, still out of frame, replied “Becaysa

3The DashCam footage begins as Detective Hollo is walking Wilms in front of the starad’he audio does not
begin recording until shortly thereafter. There is no audio recording of Wistegement regarding the gun and
drugs, or any folloawup comment ¥ Harrison.



were talking to my prisoner.” (Dagbam at 0:01:3%:01:40). When Harrison again asked why
she needed to give her name, Detective Hollo responded “because you're involved in my
investigation now.” (DasiCam at 0:01:4@:01:42). Harrison again questioned how she was
involved and Detective Hollo said he needed her name for his investigation, to whidotarr
responded that she did not do anything. (B@am at 0:01:42:03:00).

Detective Hollo then said that Harrison could “come on over here” and began moving her
to the front of the squad catd(). While still out of frame, Detective Hollo contends that
“Harrison became increasingly loud and began to physically resist by pulling her ahas to t
front of her. Her body behavior becara little more flailing and aggressive.” (ECF5% 30).
Harrison contends that “[Detective Hollo] got angry and put [her] hands behind [her] back and
pushed [her] and [dragged her] such that [her] shoe fell off) over to his car whénedshe
slammed ato the vehicle.” (ECF #1 at  2). On the Dagham, Harrison can be heard telling
Detective Hollo that “[he] was grabbing [her] kind of a hard” and asking what was happening,
while Detective Hollo can be heard telling Harrison not to pull away from (askCam at
0:01:42-0:03:00see als&CF 651 1 30). Jordan Patterson, the driver of the vehicle from the
initial stop, testified at his deposition that he saw a police officer matching Detelctioés
description, pushing Harrison with her arms being held behind her head, from her cdrdntthe
of a squad car. (ECF ™®at 14). He further testified that Detective Hollo was “extremely”
physically rough with Harrisonld. at 2324).

As Harrison was brought to the front of the vehicle, Detective Hawthorne appioache
Detective Hollo who asked him for handcuffs, which were then placed on Harrisoh-QCBas
at 0:01:420:03:00). Detective Hollo can also be heard saying that if Harrison continued to

move, he would take her “to the ground,” because she was starting to make him “concerned for



[his] safety.” (d.). Harrison claims she was then “slammed” into the squad car a second time.
(ECF 792 at 32). During this sequence of events, Harrison also told Detective Hollb¢hat s
was an Allen Coutry Adult Probation Officer. (Dasam at 0:01:42:03:00).

After Detective Hollo brought Harrison to the squad car, the two can be seenipanrow
frame. Detective Hollo is seen placing Harrison’s cell phone and paper mortey twood of
the squad car. (Dagsbam at 0:01:4:0:03:28). He then moved Harrison t@thack seat of
Detective Hawthorne’s squad car. The time from when Detective Hollo fpsbaghed
Harrison to when she was placed in the squad car was roughly two minutes and thirty. seconds
When Harrison asked if she was being arrested, Detective Hollo is heard resportdshg thas
being detained because she was “acting goofy” and did not give him her nameCgbasih
0:03:28-0:04:05see als®5-1 11 2627). Harrison then asked Detective Hollo if he would like
her identification, to which he reptighat he would take it in a minute. Harrison responded that
it was in her purse. (Dasbam at 0:04:0@:05:50). Detective Hollo, in turn, responded that he
would get it, and while still out of frame, appears to have found Harrison’s idatibfi and her
probation officer badge after asking her where exactly in the purse itld®dtective Hollo
contends that he did not otherwise search Harrison’s purse. (ECH&5).

Soon after Harrison was placed in the rear of the squad car, Detective Hawthorne
activated the squad car’s rear camera showing thedmstkinterior of the vehicleSEeECF63,
Ex. F (hereinafter “ReaCam”)). Around the same time, Officer McConnell can be seen
arriving on the scene in a marked squad car, in full uniform, and approaching whererHarris
was seated. (DagBam 0:06:360:07:00). Detective Hawthorne can be heard telling Harrison
that he “was going to have this female officer pat you down real quick, (B¢8rCam

0:00:300:00:40). Harrison’s response cannot be clearly heard on video, but during her

10



deposition she stated that Detective Hollo returned to the car and said “We'réagbavg a
female officer pat you down,” to which she responded “That’s fine. | don’t have anythimg i
possession or on my person.” (ECF3%4&t 10). In her affidavit, Harrison stated that she “said
‘ok’ out of fear that if [she] was not compliant, then [she] would suffer additionalgpolic
brutality.” (ECF 791 1 13). Eventually, though, Detective Hawthorne brought Harrisoafout
the squad car for the pdbwn. Detective Hawthorne can be heard telling Officer McConnell
she could perform the pdbwn behind the squad car door so that Harrison was not “out in the
open.” (ReatCam at 0:01:1%9:01:20).

While outside of the vehicle Harrison can no longer be seen on the rear camera and
cannot be clearly heard on the audio. Detective Hawthorne appears to have found a dollar
belonging to Harrison, which he placed back in her purse after she stated she did not mind if he
did so. (ReaCamat 0:01:350:01:40). Besides placing the dollar, and later a quarter and cell
phone back in it, Detective Hawthorn asserts that he did not otherwise open or seascm’sla
purse. (ECF 68 Y 1113). During her patlown, Officer McConnell contends thidarrison
pulled away when she attempted to pat down Harrison’s groin area, using the back of her hand,
over Harrison’s clothes. As such, Officer McConnell states that she hagpabttee area three
times. (ECF 651 1 811).

Harrison testified at her gesition that Officer McConnell began the joiawn with both
Detectives Hawthorne and Hollo looking on. (ECFZ78t 4041). Harrison then claimed that
Officer McConnell inserted her fingers into Harrison’s vagina, prompting $¢erio say “Ow,
you're touching my vagina.1d.). Officer McConnell then supposedly moved Harrison behind
the squad car door, after stating “Everyone doesn’t need to see this,” and again inserted her

fingers into Harrison’s vaginald; at 41). Harrison claims that after this seddime, she said

11



in a louder voice “Ow, you're hurting me. Your hands are in my vagihd). She further
alleges that she “moved away, because [she] felt violated and humiliated about flibext [O
McConnell] was doing.” (ECF 72 { 15).

Again, the patlown is not visible on the rear camera. At one point, though, Harrison can
be heard saying that Officer McConnell had “touch[ed] [her] vagina.” (Rear at 0:01:30
0:01:40). On the other hand, Officer McConnell, who can be heard througkarcounter,
cannot be heard telling Harrison to move behind the car door.

After the patdown, Harrison was placed back in the squad car. Detective Hollo, who had
been photographing the scene and evidence from the underlying traffic stop, also ntbged to
back of the squad car and began talking to Detective Hawthorne -(f2aslat 0:06:00
0:09:30). Again out of frame, Detective Hollo can be heard attempting to expldarrison
that she was detained because she inserted herself in his investigation and did not igare hi
name. (DastCam at 0:09:3®:10:45; ReaCam at 0:03:19:04:15). Harrison continued to
respond that she did not understand why she had been handcuffed and detained, or how she was
involved in the investigationld.). Eventually, Detective Hollo informed Harrison that she
would be releasedld)). As her handcuffs were being removed, Harrison could be heard saying
that her handcuffs hurt. Officer McConnell can be heard telling Harrison to “hibtvgtiile
Detective Hawthorne cdre heard telling her that the cuffs were tightening because she was
“moving her wrists.” (ReaCam at 0:04:3®:04:40;seeECF 654  13). In her police report,
Officer McConnell noted that Harrison was jerking and stiffening her arms adtehgted to
remove the handcuffs. (ECF-8%at 5). From the time Detective Hawthorne activated the rear

camera to when Harrison’s handcuffs were removed, roughly five minutpsibset.
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After the handcuffs were removed, Harrison remained on scene speaking witlivBetect
Hawthorne. Detective Hawthorne can be heard explaining to Harrison that theafasti¢ had
been on scene speaking with someone who had just been arrested with adyuigsraised
safety concerns. He also explained that by interacting with their suspect withiiethergency
incident scene,” she had entered Defendants’ investigation.-(Rear0:06:360:10:00).

C. Analysis

Defendants raised, and Harrison responded to, a variety of issues in their motion for

summary judgment and response. The Court will address each in turn.

1. § 1983 Unlawful ArresClaint*

Defendants contend that Harrison’s detention was a proper investigative stop emger
v. Ohig 392 U.S. 1 (1968), not an arrest, and even if it did rise to the level of a ful] Hrees
officers had probable cause to arrest her. (ECF 67-26)L3n particular, Defendants allege
that Detective Hollo had probable cause to believe that Harrison had violated 'm&asigting
Law Enforcement Statute, Indiana Code $4351-34, and because probable cause would have
supported Harrison’s arrest, het®83 claim fails. (ECF 86 at 3). Harrison in response
contends that the officers lacked both the “articulable suspicion” required to coritkrcy stop

and the probable cause required to perform a proper arrest. (ECE-38 at

4In her amended complaint, Harrison states she is suing the DefendaetgOfiieder the Fourth and Fourteenth
Amendments of the United States Constitutions and 42 U.S.C. § 1983 for . arfafde. . . false imprisonment,
[and] for deprivation and loss of liberty . .” (ECF 43 at 2). While a plaintiff can bring separate false arrest and
false imprisonment claims under § 1988¢ Terket v. Lun®23 F.2d 29, 31 (7th Cir. 1989), the parties only briefed
the issue as a “false” or “unlawful” arreste€ECF 67 at 3-16; ECF 78 at5). Because the ultimate issue is
whether Harrison’s detention was reasonable under the Fourth Amendment,aurskleach claim can be disposed
of if Detective Hollo had reasonable suspicion to detain Harrison, the @itlahalyze thee claims in a single
section.See Pearce v. ThiryNo. 08 C 4483, 2009 WL 3172148, at *5 (N.D. Ill. 2009) (denying summary judgment
as to § 1983 unlawful detention, false arrest, and false imprisonment clagnghere was a genuine dispute as to
whetherthe defendants had reasonable suspicion to detain the plaintiff). For thef sakgplicity, the Court will

refer to these claims as Harrison’s “unlawful arresirol

13



Detective Hollo’s initial approach and questioning of Harrison, by itself, doeseaok t
on her constitutional rights. An officer may freely approach a person in a public splbaska
her questions-even if she is under no duty to respoBde lllinois vWardlow 528 U.S. 119,

123 (2000) (citind-lorida v. Royer 460 U.S. 491 (1983)). Still more, “[ijn the ordinary course a
police officer is free to ask a person for identification without implicatindg-theth
Amendment.’Hiibel v. Sixth Judicial Dist. Gurt of Nevada, Humbolt C{y542 U.S. 177, 185
(2004). Once Detective Hollo took control of Harrison’s arm and brought her to the hood of the
squad car, however, the consensual encounter clearly ended. Detective Hollo can be heard
raising his voice, and he used at least some physical force to move Harrison, Bvplattial

her in handcuffs and into the squad car. When considering the record in the light most favorable
to Harrison, this constituted a seizusee United States v. Clemeri®2 F.3d 790, 794 (7{ir.

2008) (“A consensual encounter becomes a seizure when a reasonable person in those
circumstances would not feel free to leave. Circumstances that might indicate e seizige

the threatening presence of several officers, . . . physigethitog of the private citizen, [and] use

of forceful language or tone of voice. . . .” (internal citations omittddjgrefore, the relevant
guestion is whether the seizure was a permis3$itey stop, an arrest, orgerry stop which

became ale factoarrest.

UnderTerry an officer may conduct a “minimal detention, lasting only so long, and
intruding on the stopped individual's liberty only so much, as is necessary for an offestrer
confirm or dispel a reasonable suspicion that the stopped individual ‘has been, iboott i® a
be engaged in criminal activity.Rabin v. Flynn725 F.3d 628, 637 (7th Cir. 2013) (Rovner, J.,
concurring) (quotingJnited States v. Bullo¢ké32 F.3d 1004, 10145 (7th Cir. 2011))see also

Terry, 392 U.S. at 28 (“Thefficer need not be absolutely certain that the individual is armed,;

14



the issue is whether a reasonably prudent man in the circumstances would be daverthete
belief that his safety or that of others was in danger.”). Further, the Sai®@m “has long
recognized that the right to make an arrest or investigatory stop necessardg with it the

right to use some degree of physical coercion or threat thereof to efféxtabham v. Conngr
490 U.S. 386, 396 (1989) (citirigerry, 392U.S. at 2227). Still more, “police officers do not
convert alerry stop into a full custodial arrest just by drawing weapons or handcuffing the
subject.”United States v. Shoa¥78 F.3d 850, 853 (7th Cir. 2007) (internal citations omitted);
see also United States v. Sakd@d3 F.3d 496, 507 (7th Cir. 2005) (“For better or for worse, the
trend has led to the permitting of the use of handcuffs, the placing of suspects inmpgees.c
the drawing of weapons and other measures of force more traditionally associated egit

than with investigatory detention.” (quotitinited States v. Tilmori9 F.3d 1221, 1228 (7th

Cir. 1994))). However, “[w]hen an officer’s use of force during su@lemy stop becomes so
disproportionate to the purpose of such a stop in light of the surrounding circumstandethe
purpose may include ensuring the safety of the officers or ethkes the encounter becomes a
formal arrest (which must thdye justified by probable causeRRabin 725 F.3d at 6333.

Even when viewing the facts in the light most favorable to Harrison, the record here
yields but one conclusienthat the Defendant Officers conducted a permisdibley stop. In
determining whether an officer had reasonable suspicion, the Court is to consitietatiye of
the circumstances to assess whether the detaining officer ha[d] a particuladizdgeative
basis for suspecting illegal activityJnited States v. Zambrand28 F.3d 670, 675 (7th Cir.
2005) (citation and internal quotation marks omitted). This analysis is based on the
“circumstances known to the officer at the time of the stop, including the expeoktie

officer and the behavior and characteristics of the suspgwitéd States v. Lawsheé61 F.3d
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857, 859 (7th Cir. 2006). Reasonable suspicion, while more than a “hunch,” is less than
probable cause or even a preponderance of the evidétacdlow 528 U.S. at 123.

In her response, Harrison emphasizes that none of her actions prior to the detemtion wer
criminal. SeeECF 78). This, however, is not dispositive. In fact, the very activity jusgfyi
the stop inTerry—pacing in front of a storeiin and of itself is completely innoceniterry, 392
U.S. at22. Similarly, inCady v. Sheahatie Seventh Circuit Court of Appeals found that:

an officer is entitled to conduct a limited stop and related protective search for

weapons of an individual who is lurking amongst the bushes outside a courthouse

two hoursbefore it opens, is shabbily dressed, carrying a briefcase, claims to be a

federal process servegefuses to provide identification upon request, and is

evasive in response to police questioning
467 F.3d 1057, 1062 (7th Cir. 2006) (emphasis added). Analogous to the instant case, the
suspect there when first asked for identification, refused and continually askad the |
enforcement officers “what crime [they] suspected [he] was committing, was tabmmmit, or
had committed.1d. at 1059. Still morgin Gray v. City of Hammondhe court considered an
instance where a car was stopped near a crime scene, having not committed any traffic
infraction, when a suspect was at large, and the occupants were ordered out of themdhicl
detained after refusg to identify themselves. 693 F. Supp. 2d 823;328N.D. Ill. 2010).
There, Chief Judge Theresa Springmann held, on summary judgment, that the officers ha
reasonable suspicion to perforriierry stop, noting:

[A Hammond Police officer] initiated a traffic stop of the Plaintiffs’ vehide f

purposes of investigating whether that vehicle was in any way involved with the

serious crime that had just been committed, particularly whether the suspect was
inside. According to both [officers], the [Plaintiffs] did not immediately cgmpl

with police commands, thereby increasing the officers’ level of suspicion.

Id. at 837.
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Based on the undisputed facts, Harrison spoke with an arelstebad just admitted to
having a firearm and narcotics, during an active crime scene, in a high crime areaskéten
by Detective Hollo for her name, Harrison can be clearly heard on thed2astiootage
guestioning why he needed her name. Given these facts, a reasonable jury could only conclude
that Detective Hollo had a reasonable suspicion that Harrison may have been involved with
Wilms or may have posed a threat to the surrounding comn®risrefore, the Defendant
Officers were permitted to temporarily detain Harrison while they assuagied¢dncernsSee
United States v. Bullo¢ké32 F.3d 1004, 1016 (7th Cir. 2011) (“Given tbfiicers were
conducting a search for drugs, it was reasonable to place Bullock in handcuffs and in the squad
car for their safety while they pursued their investigation.”).

Likewise, even when viewing the facts in the light most favorable to Harrison, a
reasonable jury could only conclude that Tleery stop here did not becomeada factoarrest.
“In differentiating between [an arrest andarry stop], the touchstone is reasonableness: Were
the officer's actions reasonable in light of all the circumsta@tlewett 521 F.3d at 824.
Placing Harrison in handcuffs and in the squad car is not necessarily dispositivehasiter the
stop morphed into a full arrest. While Harrison estimated in her depositicotighly fifteen
to twenty minutes passed between when she was brought to the hood of the squad car to when
she was released (ECF-2%&t 49), a review of the camera footage in this matter shows that the
interaction lasted less than ten minutse Bullock632 F.3d at 1015 (listing cases finding
permissibleTerry stops lasting over twenty minutes). Further, any delay on the part of

Detectives Hollo and Hawthorne in waiting for Officer McConnell was reasertaé&dUnited

5 Furthermore, as discusgra, any mistake on Detective Hollo’s part as to the existence of reasmuesiplicion
would itself have been reasonable, entitling him to qualified immubég.Jewett v. Andeis21 F.3d 818, 823 n.4
(7th Cir. 2008) (“Qualified immunity protects those officers who make a reascgrabken determining whether
there is reasonable suspicion to condubgay stop.” (collecting cases)).
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States v. Swif20 F.3d 502, 509 (7th Cir. 2002) (holding it was reasonable to detain a robbery
suspect fifeen minutes until more officers arrived).

Lastly, that the patlown occurred does not necessarily turn the stop into an arrest.
Again, even the stop upheldTrrry involved a protective patown.Terry, 392 U.S. at 7
(“Officer McFadden proceeded to paiveh the outer clothing of Chilton and the third man,
Katz.”); see also United States v. Brqvi'88 F.3d 860, 864 (1999) (upholding a-gatvn as
part of aTerry stop when an officer has reasonable suspicion the suspect was armed and
dangerous). Further, wther the patlown was warranted or conducted properly is not
necessarily determinative as to whether the stop itself was p8geek/erdier v. Borougli96
F. Supp. 2d 606 (E.D. Pa. 2011) (finding, on summary judgment, that the plaintitiseseias
proper undeierry, but allowing the plaintiff's unlawful search claim as to the subsequent frisk
to proceed)Gray, 693 F.Supp.2d at 841 (proceeding with an excessive force claim after
dismissing the unlawful arrest claim on summary judgment).

In summation, even when viewing the facts in the light most favorable to Harrison, a
reasonable jury could only conclude that Defendants performed a permissive invesstpator
not an arrest. Accordingly, Harrison’s § 1983 claim for unlawful arrest failisbee Ramos.
City of Chi, 716 F.3d 1013 (7th Cir. 2013) (upholding a grant of summary judgment on a false
arrest claim where the defendants performed an investigative stepjso Rabin/25 F.3d 628
(same). Therefore, Defendants’ motion as to Harrison’s § 1983 unlawful arrestscla
GRANTED.

2. § 1983 Excessive For€gaim

In her amended complaint, Harrison alleges that “Defendants, and each of thet@d viola

Plaintiff's rights of due process and to be free from excessive force . .r.thedeurth and
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Fourteenth Amendment of the United States Constitution.” (ECF 43 q 12). Defecolatetsd
that only minimal force was used in effectuating Tieery stop; while Harrison contends that it
was excessive. (ECF 67 at 16; ECF 78 aBpgcifically, Harrison relies on her claims that she
was dragged to the squad car with such force that she lost her shoe, was “slammed™hatal t
of the car, and was subjected to a “gisiity” search. (ECF 78 at 5).

Even if Harrison’s detention was proper pursuarieay, the Court “must examine
whether the manner in which it was executed . . . was ‘reasonably related in sit@pe to
circumstances which justified the interference in the first platmited States v. Askew03
F.3d 496, 508 (7th Cir. 2005) (quotikinited States v. Veg&2 F.3d 507, 515 (7th Cir. 1995)).
The Court has determined that it was permissible for Detective Hollo to iniffasysstop, and
that this “necessarily carries with it the right to use some degree of phy@gcaion or threat
thereof to effect it.'Graham 490 U.S. at 396. “The constitutional measure of an officer’s use
of force under the Fourth Amendment is whether the officer’s actions were hebigct
reasonable in light of the facts and circumstanoa$ranting [him] . . . .”’Martin v. Indiana
No. 1:12CV-69-SLC, 2015 WL 4899008, at *13 (N.D. Ind. Aug. 17, 2015) (alterations
original) (quotingGraham 490 U.S. at 397).

However, on the record presented, it is unclear what level of force was used taédfect
the stop. Harrison claims that she was dragged from her vehicle to the squ#atl gaeat force
and was “slammed” into the hood of the squad car. Similarly, Jétdte@rson testified that
Detective Hollo handled Harrison “extremely” physically rough. Detective Hiolltwrn,
asserts that Harrison stiffened her body and attempted to pull away from him. bellkagth
of the interaction or the words spoken, these events cannot be objectively deterammguefr

video evidence. There is also a material factual dispute as to whether RffiCennell

19



inserted her fingers into Harrison’s vagina during thedoan. As such, the determination of
whetherDetective Hollo and Officer McConnell used excessive force under the circumst&nces i
based upon which individual’s testimony the factfinder would find most credible. T t

not a matter that can be resolved on summary judgment.

The same cannot be said, however, about the excessive force claims against Detectives
Nicklow or Hawthorne. As the Seventh Circuit noted when interpreting the Suprem&s Cour
excessive force jurisprudence, “the Court’s authoritative discussion of eedesse [Grahani,
repeatedly says or assumes that there canmtdassivéorce withoutsomeforce, referring
variously to physically abusive governmental conduct, physical force, and force applied to a
suspect.’McNair v. Coffey279 F.3d 463, 467 (7th Cir. 2002) (internal citations and quotation
marks omitted) (quotin@raham 490 U.S. at 391 n.5, 392, 394). There, the Court of Appeals
considered a case where the defendant called for backup when attempting to pultilffe pla
over for a traffic stop. When the plaintiffs eventually did pull over, “they were surrdunde
eight squad cars and told to get out with their hands up; many officers leveled weapons at
[them].” Id. at 465. While noting that the actions of all of the police officers at the stdg c
have implicated the Constitution in different ways, the Court of Appeals found thattakiag
the record in the light most favorable to the [plaintiffs], a jury could not have fhabgthe
defendantpersonallybehaved unreasonably” under the Fourth Amendnherat 467
(emphasis iroriginal).

The same can be said here as to Detectives Nicklow and Hawthorne. As is clear from the
DashCam footage, Detective Nicklow spent the majority of the underlying incident in and
around the unmarked white SUV, across the parking lot, before walking away from Harrison.

(DashCam 0:00:060:03:00). In her deposition, Harrison even stated that she did not have
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personal contact with him, just that “he was just there” and “[h]e exchanged wémnds wi
[Hendricks].” (ECF 743 at 47). While Detective Hawthorne was physically closer at the
relevant times, and spoke with Harrison, there is nothing showing him making physicat conta
with her. Further, Harrison testified that she “didn’t say that [Detectivettitamne] did anything
other than being present.” (ECF-3at 50). While she did testify that “[Detectives] Hawthorne
and . . . Nicklow, never intervened or diffused the situation,” this is subjeet ti@ilureto-
intervene claim. As such, because Hamifailed to cite to any evidence which would support
an excessive force claim against Detectives Nicklow or Hawthorne, Defendarits) ot
GRANTED as to these two officers. For the reasons discussed above, though, mefenda
motion as to Harrison’s egssive force claims against Detective Hollo and Officer McConnell is
DENIED.

3. 8 1983 Unlawful Search Claim as to HarrisoR&rson

Defendants contend that Officer McConnell properly “patted down” Harrison to ensure
officer safety pursuant to tieerry stop and that in any event, Harrison consented to the pat
down. (ECF 67 at X87). Harrison, in response, argues that becausEetingstop was
improper, the search was improper, and that any consent she gave was coerced. (BEF 78 at

As mentioned, even if Defendants were justified in detaining Harrison, this does not
necessarily mean that a fghawn was proper. “To justify a warrantless-gdatvn search without
probable cause, the officer must also be able to point to specific and articat@blmdicang
that the individual may be armed and present a risk of harm to the officer or & dBnewn
188 F.3d at 864. “[T]he standard is whether thedoatn search is justified in the totality of the
circumstances even if each individual indicator wowdt by itself justify the intrusion.Id. at

865 (upholding a padown search at a traffic stop where the defendant appeared excessively
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nervous, refused to meet the officer’'s gaze, continually looked back to his car,saimdavaad
neighbaohood”). That being said, a subject can always consent todopat searchSee

Florida v. Jimeng 500 U.S. 248, 251 (1998) (“[It] is no doubt reasonable for the police to

conduct a search once they have been permitted to do so.”). The scope of a abssansy

though, is what a reasonable person would have understood by the exchange between the officer
and suspectld.

Consent to search can be express or implied. v. Vill. of Arlington Heights62 F.

Supp. 3d 756, 763 (N.D. Ill. 2014). As to implied consent, the Court must consider: (hewhet
Harrison’s actions could reasonably be interpreted as manifesting consent, @hdt(@®r that
consent was voluntaryd. (citing United States v. Griffin630 F.2d 739, 742 (7th Cir. 1976)).
Factors to cosider in determining voluntariness include:

(1) the age, education, and intelligence of the individual; (2) whether [she] was

advised of [her] rights; (3) whether [she] was in custody; (4) how long the

individual was detained prior to consenting; (5) whether consent was given

imme_diately or after sevdreequests; and (6) whether the officers used physical

coercion.
United States v. Thompsd¥2 F.3d 1002, 10690 (7th Cir. 2016).

Here, there is too much ambiguity as to the circumstances justifyingdawatand the
scope of the padown to grant Defendants’ motion for summary judgment. While there may
have been enough reasonable suspicion to temporarily detain Harrison, the mere faet that s
was at a crime scene does not necessarily infer that she was armed and dédeetdnded
States v. Ruffid48 F. Supp. 2d 1015, 1019 (E.D. Wis. 2006) (“Egly relied solely on his belief
that defendant was involved in the robbery; he pointed to no behavior causing him to believe that

defendant was armed. Defendant followed all of Egly’s instructions, maidetive

movements and did not resist in any way. Further, prior to patting him down, Egly abserve
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bulges in defendant’s clothing suggestive of a weapon.”). Further, facts which may support
Detective Hollo’s claim that he believed Harrison may have had a weapon, such as whether
Harrison was reaching toward the door of her car, are disputed.

Of course, lhere is evidence in the record that Harrison consented to tdewaf in the
form of deposition testimony. However, if the factfinder was to find thatistarmwas subjected
to excessive force, this could weigh in favor of her claim that the consegbesed. Further,
even if the jury were to find that the consent was voluntary, there would be aahfatttial
dispute as to whether the searemmore pointedly, the alleged cavity searebxceeded the scope
of that consent. The resolution of the matter again depends on which individual’s verb®n of t
story the factfinder finds more credibldHarrison’s or Officer McConnell’s. Accordingly, when
viewing the record in the light most favorable to Harrison, a reasonable jury coutdrfind
Harrison.

Finally, Harrison’s amended complaint suggests she is bringing suit agachsif the
Defendant Officers for this claimSéeECF 43 | 3 (Defendant [FWPD] Officers Nicklow,

Hollo, Hawthorne and McConnell . . . are herein sued . . . for conducting a caviti sehout
cause or reason and without a warrant . . . .”)). But Harrison again faite to einy evidence
that Detectives Nicklow, Hawthorne, or Hollo performed any action which could phkausibl
constitute a cavity search. Presumably, though, Detectivehdawe or Detective Hollo made
the decision to padown Harrison which, as discussed, may have been impr&ssECF79-4
at 4 (Officer McConnell testifying that she does not recall who called her soehe)).
Accordingly, Defendants’ motion as to the unlawful search of Harrison’s persorAGED

as to Detective Nicklow, but DENIED as to Detectives Hollo and Hawthorne, whdava

23



ordered the padown, and Officer McConnell, who performed the-gatvn and alleged cavity
search.

4. 8§ 1983 Unlawful Search Claim as to HarrisoRigse

Defendants also allege that Harrison’s purse was not searched, and any entry into the
purse, such as to get her identification or return her money, was consensual. (ECFH53)at
Harrison contends that she never truly consented to the search. (ECF&&&LR 79 1 8 (“My
identification was obtained by Hollo going into my car without my consent and searching for m
identification. This happened only after | was coerced and threatened with being tarine
ground.”)).

Here, one could take Harrison’s silence after Detective Hollo told her that he geiul
her purse as implied consent to search her purse. On the other hand, as already cdrerleded, t
is a dispute over whether the Detective Hollo and Officer McConnell used exckss® in
detaining Harrison. Both the use of force and the detention are factors which could aupport
finding that Harrison’s consent to search was not truly volun&eg. Thompsoi42 F.3d at
100940. Accordingly, thee is a genuine dispute as to the material facts pertaining to Harrison’s
claim of unlawful search of her purse, which precludes the entry of summary judgneist on
claim.

Again, though, Harrison’s amended complaint suggests that she is suing all of the
Defendant Officers for the search of her purSeeECF 11 1 11 (“[T]he officers went to
[Harrison’s] vehicle and took her purse from the seat and opened it (a Fourth Amendment
wrongful search) . . . .”)). From the undisputed evidence before the Court, thevordifiters
who had any contact with the purse were Detectives Hollow and Hawthorne. Butaitte rec

reflects that Detective Hawthorne only placed items into Harrison’s purtsehe&vi consent.
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Accordingly, to the extent that Harrisealleging that Detective Hawthorne, Detective
Nicklow, and Officer McConnell searched her purse, no reasonable jury could fina.féshe
such, Defendants’ motion as to the unlawful search of Harrison’s purse is GRA&S 6D
Detective Hawthorne, Detective Nicklow, and Officer McConnell, but DENIED &etective
Hollo.

5. § 1983 Due Procesdlaims

Plaintiff concedes that her due process claims should be dismissed. (ECF 78 at 6).
Therefore, Defendants’ motion for summary judgment is GRANTED in thisdega

6. 8 1983 Racial Profiling Claim

Because Harrison has not shown that there was a discriminatory purpose on the part of
the officers or provided evidence of disparate impact, Defendants argue herfalbass
matter of law. (ECF 67 at 130). Harrison contends that there was no otbssiple basis for
her detention besides racial animusontending that Detective Hollo’s explanations waost
hocfabrications (ECF 78 at €7). As a result, she contends that a jury could infer that “race was
a factor.” (d. at 7). Harrison is suing nist Detective Hollo, but each Defendant, for racial
profiling. (ECF 43 | 12 (“Defendants, and all of them, targeted Pldotdfause of her race and
color, African American/black....”)).

“[Harrison] allege[s] that [D]efendants are liable under 42 U.S.®@831which ‘requires
proof that the [D]efendants were acting under color of state law and that thendyets’
conduct violated [her] rights, privileges, or immunities secured by the Constitutiawsof the
United States.”Chavez v. Ill. State Pokg251 F.3d 612, 628 (7th Cir. 2001) (quotir@nigan
v. Vill. of E. Hazel Crest, Ill.110 F.3d 467, 471 (7th Cir. 1997)). Claims that law enforcement

used “impermissible racial classifications in determining whom to stop, detaineanth’sare
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analyzed as Equal Protection Clause violatitechsat 635. “To show a violation of the Equal
Protection Clause, [Harrison] must prove that the [D]efendants’ actions hadimuhatory
effect and were motivated by a discriminatory purgokk.at 63536.

Harrison’s racial profiling claim against the City of Fort Wayne is clearly deticie
“Local governing bodies . . . can be sued directly under § 1983 . . . where . . . thelattion t
alleged to be unconstitutional implements or exexatpolicy statement, ordinance, regulation,
or decision officially adopted and promulgated by that body’s officésriell v. Dep’t of Soc.
Servs. of City of New YQqrk36 U.S. 658, 690 (1978). In her response, Harrison fails to cite any
evidence thathte Defendant Officers’ actions were the result of a regulation, order, oncoét
the City of Fort Wayne. Similarly, Harrison fails to provide any statiseealence tending to
show “whether one class is being treated differently from another class thlaerwise similarly
situated.”Chavez 251 F.3d at 638. Accordingly, Defendants’ motion for summary judgment is
GRANTED to the extent that Harrison is raising a racial profiling claim ag#ue City.

As to the racial profiling charges against thddddant Officers, Harrison similarly fails
to present any evidence tending to show that racial animus motivated any of the individual
officers’ conduct. “Summary judgment is the put up or shut up moment in a lawsuit, when a
party must show what evidencéhds that would convince a trier of fact to accept its version of
events.”Johnson v. Cambridge Indus., In825 F.3d 892, 901 (7th Cir. 2003) (citation
omitted). Here, broadly speaking, Harrison’s only evidence that any of the DeferffieentsO
acted wih racial animus is her speculation that they would have treateAfioan Americans
differently. While Harrison need not provide evidence that these particular Defemefrained
from treating others in a similar manner as beg Geinosky v. City 6hi., 675 F.3d 743, 746

(7th Cir. 2012) (“in a straightforward official harassment case like theaaibes hereforcing
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the plaintiff to name a person not so severely harassed serves no . . . purposell) i sti
present some evidence of racial anin@empare Rouei v. Vill. of Skokigl F. Supp. 3d 765,
773-74 (N.D. Ill. 2014) (denying a motion for summary judgment where the plaintiff offered
evidence that the defendant used racial slurs tending to show racial amittu§hriswell v.
Vill. of Oak Lawn No. 11 C 00547, 2013 WL 5903417, at *11 (N.D. Ill. Nov. 4, 2013)
(“Although Chriswell’s allegation that ‘the colof her skin prompted [the defendants] to pull
her over’ mark her claim as one for racial profiling, it is conclusory; sketéaallege facts that
would plausibly support that inference.” (alteration in original)). Therefoeggmlants’ motion
for sumnary judgment as to Harrison’s racial profiling claims against the Defendacgi® is
also GRANTED.

7. 8 1983 Failurdo-InterveneClaims

As mentioned above, Harrison is also contending that the Defendant Officers had the
opportunity to intervene and prevent the alleged constitutional violations. Defenddunts, i
allege that, because Harrison cannot show any constitutional violations on the part of any
Defendant Officer, she cannot show that any other Defendant Officer failetetieeine on her
behalf. (ECF 67 at 20). Harrison in turn contends that her detention, arresaectdwsere all
constitutional violations that other Defendant Officers should have been aware of and.stoppe
(ECF 78 at 7).

In general, a law enforcement officer can be held liable under § 1983 if the pltzantiff
show that the officer: “(1) had reason to know that a fellow officer was usingseseésrce or
committing a constitutional violation, and (2) had a realistic opportunity to internaepestent
the act from occurring.Lewis v. Downey581 F.3d 467, 472 (7th Cir. 2009). “Whether an

officer has sufficient time to intervene or was capable of preventing the hared dguthe other
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officers is generally an issue for the trier of fact unless, consideringeahtience, a reasonable
jury could not possibl[y] conclude otherwis&hnith v. DanielsNo. 01 C 4157, 2003 WL
1717635, at *7 (N.D. Ill. Mar. 28, 2003) (citinganigan 110 F.3d at 478). “At least one court
has found that a reasonable jury could find that a nonparticipatory officer who had mose tha
split second to react to excessive force but less than a minute could have acteehtctipee
harm, at least by telling the malfeasant officer to stdd.(citing Thorner v. City of Harvey

No. 97 C 4573, 1998 WL 355526, at *11 (N.D. lll. June1888)).

To the extent that Harrison is alleging a failure to intervene on the part o€Offi
McConnell to prevent the alleged excessive force and unlawful arrest, that claoushp¥ails
because Officer McConnell did not arrive on the scene until after Harrison way aleaaeld in
the rear of the squad car. However, issues of fact preesluechmary judgment on the failcie
intervene claims against the other Defendant Officers. The exact location of eaeloificdrs
during the course of events is not always clear on the video. Detective Hawthorstesisein in
frame, walking towarsl Detective Hollo and Harrison, when Harrison was already to the hood of
the squad car. (Dasbam 0:02:060:02:20). At roughly the same time, Detective Nicklow is
seen parking the unmarked white, police SUV and walking across the parking lot andcaway f
where Detective Hollo had Harrison at the hood of the car. (Bash 0:01:560:03:00). Just as
there is a genuine dispute as to whether Detective Hollo used excessive foragminglet
Harrison, the factual record is unclear as to what, if anything, Detddawthorne and
Detective Hollo saw from their respective vantage points at that t8eeECF 792 at 33 (“I
believe . . . Hawthorne was in close proximity [when she was slammed into.jhp.d@n the

other hand, a jury could find that neither Detective Hollo nor Officer McConnellexsegsive
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force, in which case Detectives Nicklow and Hawthorne would have had no duty to intervene
Thus, this issue should be reserved for the factfinder at trial.

As to the “quastavity search” claimHarrison testified in her deposition that Officer
McConnell began the patown with both Detectives Hawthorne and Hollo looking on. (ECF
79-2 at 4041). Harrison then claimed that Officer McConnell inserted her fingers into
Harrison’s vagina, prompting Harrison to say “Ow, you’re touching my vagitda)” QOfficer
McConnell then supposedly moved Harrison behind the squad car door and again inserted her
fingers into Harrison’s vaginald; at 41). This second time Harrison claims she responded
louder, “Ow, you're hurting me. Your hands are in my vaginal.).(The DashCam video,
however, clearly shows Detective Hollo in front of the squad car photographing thesdene a
Wilms’s shoes, and not watching the-gatvn. (DashCam 0:07:380:09:45). Harrison fiés to
point to any evidence concerning the location of Detective Nicklow at any point, but he can be
heard speaking to Detective Hollo and moving around an unmarked police SUV across the
parking lot.ld. During the patdown, as Harrison is heard sayingttlfficer McConnell was
“touching [her] vagina,” Detective Hawthorne can be seen at the rear of the squadocah
the back windshield. (Re&am at 0:01:3®@:2:45).

Again, however, it is unclear what each respective Defendant Officer saw or heagd du
the course of the patown. Taking the facts in the light most favorable to Harrison, a jury could
presumably find that even Detectives Hollo and Nicklow, who are shown to be across the
parking lot during the padown, could have heard Harrison calt after Officer McConnell
allegedly touched her vagina, and thus, they could have prevented Officer McConnell from
doing so a second time. The same can be said of Detective Hawthorne, who was arguably in a

better position at the rear of the squad car.u&h sthis issue too is best left to the factfirater
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trial. Accordingly, Defendants’ motion for summary judgment is GRANTED as tadda’s
failure-to-intervene claim against Officer McConnell, but DENIED with respect to the othe
Defendan©Officers.

8. Qualified Immunity to Federalaims

Defendants next contend that the Defendant Officers are entitled to qualifieshityym
because Harrison cannot make out a violation of a clearly established constitigion&ECF
67 at 2621). Harrison, however, contends that the officers committdtpteuconstitutional
violations. (ECF 78 at 7).

“Qualified immunity shields public officials from liability when they act in a marnhat
they reasonably believe to be lawful, even if their judgment proves to be mistikenetiv.
Barnett No. 07 CV 5242, 2010 WL 2136659, at *3 (N.D. Ill. May 26, 2010). “The doctrine of
qualified immunity shields officials from civil liability so long as their conduct dussviolate
clearly established statutory or constitutional rights of which a reasonable pensionhave
known.” Mullenix v. Luna136 S. Ct. 305, 308 (2015) (internal quotation marks and citation
omitted). “The protection of qualified immunity applies regardless of whétleegovernment
official’s error is a mistake of law, a mistake of fact, oniatake based on mixed questions of
law and fact.’Pearson v. Callaharb55 U.S. 223, 231 (2009) (citations and internal quotation
marks omitted). In evaluating the defense of qualified immunity, the Court mustieonsi
whether the facts Harrison alleged make out a violation of a constitutional right, atindmthe
right & issue “was clearly established at the time of the [D]efendant[s’] alleged mhisttdrid.
at 232. “Qualified immunity is dissolved, however, if a plaintiff points to a cleardlogous

case establishing a right to be free from the specific condusgtws or when the conductsis
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egregious that no reasonable person could have believed that it would not violate clearly
established rights.3mith v. City of Chj.242 F.3d 737, 742 (7th Cir. 2001).

In her response, Harrison argues that the “contours of the Fourth Amendment were
clearly established on May 13, 2017” and primarily focuses on Defendants’ supposed lack of
probable cause to arrest her. (ECF 78 at 7). However, as already concludsonteas not
arrested but was detained pursuant to an investigatory stop, and thus, there was o eicati
constitutional right. In fact, Harrison fails to cite any analogous casestadlished the conduct
at issue here-detaining a woman for refusing to identify herself at an active crime scene, in a
high crime area, after speaking to a detainee on seemas a violation of a constitutional right.
Further, this case is analogous to cases, siipdg in which courts have uphelterry stops
under similar circumstances. Accordingly, while the Court has already conclutled tha
Defendants’ motion for summary judgment should be granted on Harrison’s unlaws$tl arre
claim because the Defendant Officers had reasonable suspicion to detain Haweispm@lified
immunity analysis bolsters thabnclusion.

Concerning the excessive force and “guesiity” search claims, Harrison again fails to
cite any analogous cases considering similar circumstances. But this is nearigces
determinative, as a plaintiff may also make a “showing that the force was 49 elaessive
that, as an objective matter, the police officers would have been on noticeethattie
violating the Fourth AmendmentClash v. Beatty77 F.3d 1045, 1048 (7th Cir. 1996). Here, it
is disputed whether Harrison was resisting Deted¢tioko’s attempts to detain her, whether she
was “slammed” into the squad car, and whether Officer McConnell inserted hensfintp
Harrison’s vagina. Similarly, there is a genuine dispute as to whetherd#amsy consented

to the search of her p@rsind the patlown or was subjected to undue coercioee Lovi62F.
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Supp. 3d at 767 (finding that police officers were not entitled to qualified imynwhire there
was a dispute as to whether consent was given under coesgergtso Kight v. Kerstein836

F. Supp. 2d 719, 725 (N.D. lll. 2011) (“*Knight, therefore, has raised a genuine dispute of a
material fact precluding summary judgment on her claim that the amount efueed against
her by Hakim and Asmussen was excessive. Further, the questions of fact prevenysumma
judgment in favor of these two Deputies on grounds of qualified immuniGrdy ex rel. Gray
v. City of ColumbusNo. IP981395C H/G, 2000 WL 683394, at *1 (S.D. Ind. Jan. 31, 2000)
(“The central question now k& the court is whether a police officer in the United States
violates the Fourth Amendment by requiring a person who is not under arrest for aocrime t
submit to a warrantless strip search and body cavity search. At least outside theonigxie

of aninternational border search, the answer is yes now, it was yes in 1996, and trablpplic
law has been clearly established at both times.”). Accordingly, because Defeaslsertson of
qualified immunity on the claims of excessive force and unreasonable seardnréisisuted
facts, Defendants’ qualified immunity defense cannot save their motion forayrudgment
on these claims.

9. StateLaw BatteryClaims

Turning now to Harrison’s stataw claims, Harrison in her amended complaint alleges
that theDefendant Officers “committed battery” against her. (ECF 43 11 2, 12). @seftxn
though, only move for summary judgment on Harrison’s battery/sexual battery claint agains
Officer McConnell. (ECF 67 at 222).

In that regard, Defendants allege that Harrison’s $aatebattery and sexual battery

claims against Officer McConnell must fail as Officer McConnell only used miriorze in
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conducting a proper paiown. (ECF 67 at 222). In response, Harrison contends that Officer
McConnell used excessive force by forcing her fingers into Harrison’s vagina. {& 6189).

The parties briefed the issues of “battery” and “sexual battery” separatelyespict to
Harrison’s claim against Officer McCornlhg SeeECF 67 at 2222; ECF 78 at-®). But “[i]n
Indiana, sexual battery is not recognized as a specialized tort separate froy’ [Zateter v.
Orlich, No. 2:14CV-400PRC, 2017 WL 2289349, at *5 (N.D. Ind. May 25, 2017) (citing
Lessley v. City of Mi#ison, Ind, 654 F. Supp. 2d 913 (S.D. Ind. 2009) (“Evidence of sexual
motivation or conduct can be aggravating conduct for theleoggnized torts of assault and
battery but has not been recognized in Indiana as giving rise to a new @vé); by Hines v.
McClund 919 F. Supp. 1206, 1219 (N.D. Ind. 1995) (“[T]here is simply no recognized tort
action in Indiana for sexual battery . . . #)Jhus, the Court will treat Harrison’s sexual battery
and battery claims as a single stia® battery claimSee Pritchett v. Heil7’56 N.E.2d 561, 566
(Ind. Ct. App. 2001) (analyzing a “sexual battery” claim as a battery).

Under Indiana law, a person commits a battery if: “(a) he acts intending to cause a
harmful or offensive contact with the person of the otinex third person, or an imminent
apprehension of such a contact, and (b) a harmful contact with the person of the ottigiodirec
indirectly results."Mullins v. Parkview Hosp., Inc865 N.E.2d 608, 610 (Ind. 2007) (quoting
Restatement (Second) of T®8 13 (1965)). Further, “if an officer uses unnecessary or
excessive force, the officer may commit the torts of assault and bawéitgdh v. Isaacs929
N.E.2d 200, 203 (Ind. 2010). Again, the measure of whether an officer's use atforce
excessivaes whether the officer’s actions were “objectively reasonable in light of the dack

circumstances confronting them . . Gftaham 490 U.S. at 397.

6 Defendants in their brief cite to Indiana Code §3254-8, which lists the elements to theme of sexual battery,
not an independent tort action.
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Here, as already concluded, there is a genuine dispute as to whether Officer MicConnel
inserted her fingers into Harrison’s vagina during thedoatn. A reasonable jury could find, if
true,that such force was not reasonable under the circumst@esdlary Beth G. v. City of
Chi., 723 F.2d 1263, 1273 (7th Cir. 1983) (finding a city policy requiring strip and visuaf cavit
searches of women detained in the city lockup awaiting bond, regardless of offense @rsuspic
that the women concealed weapons or contraband, violated the Fourth Amendment)y Similar
there are genuine issues of material fact as to whether Detective Hollo used excessive fo
against Harrison. Accordingly, the Court DEEE summary judgment on the battery claims
against Detective Hollo and Officer McConnell.

As to the battery claims against Detectives Nicklow and Hawthorne, though, they are
DISMISSED. As the Court already discussed in connection with Harrison’s excésse
claim, Harrison does not account for Detective Nicklow during the majority ohthgent.

Further, from what is seen from the videos, Detective Nicklow never made owiitact
Harrison, let alone used any force against her. Likewise, there is no evidencetéwitvD
Hawthorne had any physical contact with Harrison. Therefore, for the saroagétmrison’g
1983 excessive force claims were dismissed against Detectives Nicklow and Hawtieor
statelaw claims of battery against these two ddfe fail aswell.

10. StateLaw False Arrest and False Imprisonm€&fdims

Defendants also seek summary judgment on Harrison’slatatialse arrest and false
imprisonment claims. The parties’ arguments mirror those advanced witbtresptarrison’s §
1983 unlawful arrest claims. Specifically, Defendants argue that Harrisopraerly detained

pursuant tarerry, and that Harrison failed to sustain her burden of proving the absence of
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probable cause. (ECF 67 at-23). Harrison, in turn, argues that there was no probable cause to
arrest her. (ECF 78 at 9).

“An arrest by a law enforcement officer without probable cause can give rise to civil
liability for false arrest under Indiana common laRdw v. Holt 864 N.E.2d 1011, 1013 (Ind.
2007). As concluded earlier, however, a reasonable jury could only find th&ddamas
lawfully detained pursuant fberry but not arrested. This dooms Harrison’s stave false
arrest and false imprisonment clairBge Snidei899 F. Supp. 2d at 810 (“The initial detention
was thus lawful and cannot support a claim for false isnpment):Alexander v. DodP 01
1674—-CK/T, 2003 WL 22244782 (S.D. Ind. Aug. 20, 2003) (“If a defendant has probable cause
to arrest the plaintiff or reasonable suspicion to makergy stop, or if the plaintiff cannot show
an absence of probable caw® reasonable suspicion, then the plaintiff's false imprisonment
claim fails.”); Chestnet v. KMart Corp.,529 N.E.2d 131, 134 (Ind. Ct. App. 1988) (“If a
detention is lawful, by definition, it cannot constitute false imprisonmei.’9ther words,
Harison’s “state law false arrest claim therefore also fails for the same reasdethat
[unlawful] arrest claim under § 1983 failsShider 899 F. Supp. 2d at 81Bherefore,

Defendants’ motion for summary judgment is GRANTED as to Harrison’slatatialse arrest
and false imprisonmemtaims.

11. StateLaw Intentional Infliction of Emotional Distress Claim and Stadev ImmunityUnder

Indiana Code § 343-3-3(8)

Defendants next assert that they are immune from Harrison’s intentiondlanfloé
emotbnal distress and other stddsv claims pursuant to the Indiana Tort Claims Act (“ITCA”),
more specifically Ind. Code 8§ 3U3-3-3(8), which immunizes government employees from

losses caused by enforcing the law unless the act of enforcement constitatasésisor false
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imprisonment. (ECF 67 at 24). Harrison contends that immunity does not attachebecaus
Defendants were not “enforcing the law,” but instead were violating the law bywfulila
detaining, arresting, and manhandling her.” (ECF 78 at 10).

When considering whether an officer is entitled to immunity under the ITCA, thé Cour
“first determine[s] whether the officer was acting within the scope of hisra@rhployment
when the injury to a plaintiff occurred and, second, whetiepftficer was engaged in the
‘enforcement of a law’ at that timeSnyder v. Smithv F. Supp. 3d 842, 874 (S.D. Ind. 2014)
(citation omitted). An officer may engage in misconduct to an extensive degretdldred s
within the scope of his employment for purposes of this statute, “so long as ‘his purpote was
an appreciable extent, to further his employer’s business, even if the gotadaminantly
motivated by an intention to benefit the employee himsdt."at 875 (quotingellis v. City of
Martinsville, 940 N.E.2d 1197, 1209 (Ind. Ct. App. 2011)).

This standard is exceptionally broad Gity of Anderson v. Weatherfqribr example,
the plaintiff argued that the defendants’ condudatresting him for a misdemeanor at a public
basketball game his child was playr@vas, “extreme and outrageous,” and thus outside the
scope of the defendant police officers’ employment. 714 N.E.2d 181, 185 (Ind. Ct. App. 1991).
The Indiana Court of Appeals held that the defendants were immune from suit for intentiona
infliction of emotional distress in part because it was the police departmemsiséls . . . to
execute a duly issued wartdnd. at 186. Further, the court noted that “[e]Jven the commission
of an intentional criminal act may be considered as being within the scope of employthent if
criminal acts originated in activities so closely associated with the employment s#giias to
fall within its scope.’ld. (alteration in original) (quotingemezy v. Peter$22 N.E.2d 1296,

1295 (Ind. 1993)).
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Here, at least as to Harrison’s intentional infliction of emotional distress claim,
Defendants are immune under the ITCA. Performing investigative stops atioMgasearches
at active crime scenes, in most cases, “furthers the business” of a municgabpplrtment.

As such, the Court “cannot conclude that, as a matter of law, the officers’'t{oet@nd search]
was so incompatible with the performance of their employment as to be deemed outside the
scope of their employment thereby depriving them of the protection specificalbrtbein [the
ITCA].” Id. Therefore, Defendants’ motion for summary judgment as to Harrison’s intdntiona
infliction of emotional distress claim is GRANTED.

On the other hand, “a law enforcement officer’s use of force in excess of the réasonab
force authorized by statutenstshielded from liability under the ‘enforcement of a law’
immunity provided in Indiana Code §-343-3-3(8) . . . . "Wilson 929 N.E.2d at 2002
(emphasis added) (finding that genuine issues of material fact precluded an sotryredry
judgment). More pointedly, “the Indiana Supreme Court has held that the ITCA does not
immunize police officers in excessive force cases from lialidityassault and batteryElliott
v. Sheriff of Rush Cty., Indb86 F. Supp. 2d 840, 868 (S.D. Ind. 2010) (cikegnezy 622
N.E.2d at1297). Accordingly, the ITCA has no impact on Harrison’s remaininglatatmattery
claims against Detective Hollo afficer McConnell. Id.

12. Respondeat Superidiability

Defendants next contend that even if the individual officers were liable for bétisey,
imprisonment, and false arrest, the City would not be vicariously liable &sttreswere not
within the sope of their employment. (ECF 67 at24). Harrison, in response, contends that
respondeat superiattaches, “as none of these officers were operating within the law.” (ECF

78 at 10).
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To the extent Harrison is raising this argument akegt1983 claims, it fails as a matter
of law. “This is because governmental entities may not be held liable under § 1983 under a
theory ofrespondeat superidr Snider 899 F. Supp. 2d at 809 (citihpnell, 136 U.S. at 691).
Rather, “[gJovernmental eniés can . . . be held liable only for injury caused by conduct that
represents an official policy, whether it be an express policy, an unwrittercpractustom
with the force of law, or the decision of an official with final policymaking authdrid. (citing
Billings v. Madison Metro. Sch. Dis59 F.3d 807, 817 (7th Cir. 2001)). Said another way, a
municipality can only be held accountable under § 1983 for Harrison’s supposed loss, if she can
point to: “(1) an express policy causing the loss wéhorced; (2) a widespread practice
constituting a ‘custom or usage’ causing the loss; or (3) a person with final pdtiogma
authority causing the lossWalker v. Sheaha®26 F.3d 973, 977 (7th Cir. 2008). Harrison
fails to provide any evidence thte Defendant Officers’ actions were the result of a practice or
custom of the City of Fort Wayne. Accordingly, Defendants’ motion for summary judgment
Harrison’s § 1983 claims against the City of Fort Wayr@RaANTED.

Turning to the remaining stataw claims, “because police officers’ employanferred
power is so great, the range of acts for which a city may be vicariously liadilghses far."Cox
v. Evansville Police Dep'tt07 N.E.3d 453, 460 (Ind. 2018) (collecting cases). “Under Indiana’s
scope-ofemployment rule, an employer is liable for employees’ tortious acts that arisallgatu
or predictably from the employment context’ at 461. This includes actions that are
“egregious, malicious, or [even] criminald. Thus, a municipality may be liable for conduct
even if it was not done at the municipality’s direction or for the municipality’sfhietiRather,
the tortious act must come from a course of conduct the employee performs in the esnploye

service.”ld. at 464.
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The Indiana Supreme Court@oxultimately determined that a reasonable jury could
find the cities of Evansville and Fort Wayne liable under a theorgsplondeat superidor
criminal ®xual assaults perpetrated by their police officers while on duty. As to the FWPD
officer in Cox, the Indiana Supreme Court considered that “he was on duty, wearing his police
uniform, and exhibiting the coercive power and authority accompanying hisbéfidies.”ld.
at 464. Here, like the FWPD officer @ox the Defendant Officers were in full uniform, at an
active crime scene, and on duty. Similarly, a reasonable jury could find tihag, ithe alleged
“quastcavity search” and force used to datkiarrison arose naturally and predictably from the
employment context. Thus, Defendants’ motion for summary judgment on Harriste'lsata
battery claim against the City of Fort Wayne un@spondeat superias DENIED.

13. PunitiveDamages

Finally, Deferdants allege that Harrison’s punitive damages claims must fail as she
cannot show the requisite “evil motive or intent.” (ECF 65 at 25). Harrison contends that
factfinder could infer the requisite intent from Defendants’ “deliberataecidess” actions
(ECF 79 at 10).

A municipality cannot be held liable for punitive damages in a suit brought under 8§ 1983.
City of New Port v. Fact Concerts, Ind53 U.S. 247 (1981). Similarly, “Indiana law does not
allow punitive damages against governmental entitiesluding cities.Reiner v. Dandurand
33 F. Supp. 3d 1018, 1034 (N.D. Ind. 2014) (citing Ind. Code-£333-4(b);Kelley v. Michigan
City, 300 F. Supp. 2d 682, 690 (N.D. Ind. 2004)). Therefore, as a matter of law, Harrsoh ca
recover punitive damag for any federal or stalaw claims against the City of Foitayne.

However, with respect to the Defendant Officers, “[a] ‘jury may be permittedgess

punitive damages in an action under § 1983 when the defendant’s conduct is shown to be
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motivated by evil motive or intent, or when it involves recklessatious indifference to the
federally protected rights of othersld. at 1033 (quotingmith v. Wade461 U.S. 30, 56
(1983)). To the extent that genuine issues of fact preclude summary judgment on leémain c
they also preclude a decision regarding punitive damages with respect to the Defefickenst Of
Taking the facts in the light most favorable to Harrison, a jury could find that tiea dst
Officers had the requisite intent to support punitive dam&gs McKinley v. Trattle§32 F.2d
1320,1325 (7th Cir. 1984) (upholding a jury award of punitive damages against a prison guard
who improperly conducted a strip search, inserting his finger in a prisoner’s aitgl; ;deiner
33 F. Supp. 3d at 1034 (denying summary judgment as to punitivegydamwaere defendant’s
argument was “essentially a rehash of the substantive argument” made as toysuagmaent).
Accordingly, “summary judgment cannot be granted on [Harrison’s] claims of punitive damage
as they pertain to the Officers in their indival capacities.Kelley, 300 F. Supp. 2d at 690.

lll. PLAINTIFF’'S MOTION FOR SUMMARY JUDGMENT

A. Factsand Background

On September 20, 2018, Defendants filed their answer (ECF 44) to Harrison’s amended
complaint (ECF 43) asserting counterclaims for libel, slander, defamatidm\asion of
privacy based on statements Harrison made to her supervisors Michael Manuet and E
Zimmerman in May 2017 and to FWPD officer Miguel Rivera in 2018.

The facts as to the disputes surrounding these counterclaims begin with the factual
underpinnings of Harrison’s claims against Defendants. On May 13, 2017, while Harrsson wa
being releasd from the handcuffs, Detective Hollo can be heard asking Harrison who her
supervisors at the Allen County Adult Probation Department were, and that he wouldrge calli

them regarding the incident. (Re@am at 0:40:3®:05:00; ECF 791 at 36). Harrison can be
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heard giving the names of April Winfield and “Mike Manuel.” (R€am at 0:40:3®-0:05:00;
see als&CF 773 at 7 (Harrison testifying that she had four supervisors)).

The Allen County Circuit Court Employee Handbook, which applies to probation
officers, states that “[a]ll employees must report, within 5 days, anyt &oresy criminal
offense to their designated supervisor.” (ECR274t 2). Harrison attests that based on this
requirement, she felt compelled to speak with Zimmerare@hManuel about her detention and
treatment. (ECF 71 Y 8). As such, she spoke with Manuel on the phone right after the incident
and with Zimmerman the following Monday. (ECF3at 54). Harrison also later spoke with
Miguel Rivera, a FWPD officerfirst on the phone and later in perseabout being a potential
witness in this matter. (ECF A7at 2123).

Defendants allege that during each of these conversations, Harrison made false and
defamatory statementsnamely that she was sexually assaulted by @ffMdcConnell, racially
profiled, and subjected to excessive force. Manuel testified that Harrisonitolkhat a female
FWPD officer “touched her in her private parts and all that” and that a FWPD offiaenmted
her against the police car.” (ECF-84t5-6). Zimmerman testified in his deposition that
Harrison stated the officers “handl[ed] her rough” and that Officer McConnelhgrutandsip
her sun dress” and “cavity searched” her. (EC5 &4 5). Rivera testified that Harrison told
him that she fie she was racially profiled and groped. (ECF784t4-6).

B. Analysis

Harrison argues that her statements are subject to a qualified privilegeidréh
Defendants’ counterclaims fail as a matter of law. (ECF 77 at 5). She furtkeetsakat, in any
event, Defendants have made no showing that she made her staterhadt&ith. (d. at 67).

Finally, she contends that Defendants’ counterclaims should be precluded as a rpattéc of
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policy. ’(Id. at 7; ECF 89 at 1). Defendants contend genuine issues of fact exist as to whether
Harrison’s statements were made with ill will and mafitECF 85).

Under Indiana law, “[a] communication is defamatpgy seif it imputes: (1) criminal
conduct; (2) a loathsome disease; (3) misconduct in a person’s trade, professienpoffi
occupation; or (4) sexual miseduct.”Kelley v. Tanogs865 N.E.2d 593, 596 (Ind. 2007). “To
maintain an action for eithg@er seor per quoddefamation the plaintiff must demonstrate (1) a
communication with defamatory imputation; (2) malice; (3) publication; and (4) desriéd)
at596-97.

In support of her argument, Harrison primarily relied.awson v. Howmet Aluminum
Corp,, 449 N.E.2d 1172 (Ind. Ct. App. 1983). As the Court there noted:

The defense of qualified privilege will protect a communication made in good

faith on any subject matter in which the party making the communication has an

interest or in reference to which [she] has a duty either public or privéter; eit

legal, moral, or social if made to a person having a corresponding interest or duty
Id. at 1176 (quotindglliott v. Roach 409 N.E.2d 661, 672 (Ind. Ct. App. 1980) (internal

guotation marks omitted)). “The protection of a qualified privilege may be |dst phaintiff

shows that the speaker was primarily motivated by feelings of ill will toward theifb)airihe

"While the Court is certainly cognizant of Harrison’s public policy argumentsisda does not cite any Indiana
caselaw on point to the issue, and acknowledges that the “FiregRtée” while analogous to what she is
swggesting, “does not exactly fit.” (ECF 89 at 1). As a result, the Court detdimpound on issues of state law
absent some controlling state preced8ae Shaw v. Republic Drill Cor@10 F.2d 149, 150 (7th Cir. 1987) (“We
write only to emphasize thaur policy will continue to be one that requires plaintiffs desirous of sucgeedin
novel state law claims to present those claims initially in state coggg)also Ry. Express Agency, Inc. v. Super
Scale Models, Ltd934 F.2d 135, 138 (7th Cir. 1991) (“Indeed, more recent opinions of this court have strongly
encouraged district courts to dismiss actions based on novel statailaa: 9l

8 Before turning to the substance of the parties’ argument, the Court observedehaabDis in their response brief
allege that Harrison made defamatory statements to the local media, to the FWPD’s Affginsadivision, in her
deposition, and in her state court complaint. (ECF 8514t) 9However, Defendants were only granted leave to
amend their answer to bring defamation claims based mtatements made to Manuel and Zimmerman (ECF 30
at 7), and later the statement made to Rivera (ECF 42 at 6).
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privilege was abused by excessive publication of the defamatory statement, ctat¢neent
was made without belief or grounds for belief in its trutt.(citation omitted).

Defendants, in response, claim that a jury could infer thati$bn’s statements were
made in “bad faith,” therefore defeating the defense of qualified immunity, dimdastual
malice,” supporting a finding of defamatiper se See McCollough v. Noblesville S¢H&3
N.E.3d 334, 348 (Ind. Ct. App. 2016) (“Actuaklice, as an element of the tort of defamation,
exists when the defendant publishes a defamatory statement ‘with knowledge Hsatatse or
with reckless disregard of whether it was false or not.”” (qudilag York Times Co. v. Sullivan
376 U.S. 254, 2780 (1964)));see also Cortez v. Jann Stores, In¢827 N.E.2d 1223, 1232
(Ind. Ct. App. 2005) (“The existence of a qualified privilege does not change the bigiona
nature of the words spoken. Rather the privilege rebuts the element of malieslibyplaw for
the making of a defamatory statement.” (citation and internal quotation marksd)nitte

Whether Harrison acted “without belief or grounds for belief in . . . [thefh'tror with
“reckless disregard” for the truth, depends on what thi tithe matter actually is. Here, there
is a genuine dispute as to the extent of the force used against Harrison, and whiettrer Off
McConnell exceeded the bounds of a propetdoain. Viewing the facts in the light most
favorable to Defendants, a reaabte jury could find both malice and a lack of good faith on
Harrison’s part if they credit Defendants’ version of the events over HarriSe€Cortez827
N.E.2d at1233 (“[I]f the facts are in dispute, then the question of privilege shouldtétedto
the jury.” (citation omitted)). Accordingly, Plaintiff's motion for summary judginis

DENIED.
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IV. CONCLUSION
In summary, Defendants’ motion to strike (ECF 83) is GRANTED. Harrison’ssmot
for summary judgment (ECF 76) is DENIED, and Defendants’ counterclaimsawhadton
survive against Harrison. Defendants’ motion for summary judgment (ECF 65) is GHANT

IN PART and DENIED IN PART, in that only the following claims survive agdiefiendants:

(1) the statdaw battery claim against the City Fort Wayne underespondeasuperior,

(2) the 8 1983 excessive force, 8 1983 unreasonable search of person, § 1983
unreasonablsearchof purse, 8 198&ilure-to-intervene andstatelaw battery
claims against Detectivdollo;

(3) the § 1983 failura@o-intervene claim against Detectiiecklow;

(4) the § 1983 failurgo-intervene and 8 1983 unreasonable search of person claims
against Detectivelawthorne;

(5) the 8 1983 excessive force, § 1983 unreasonable search of person, dadstate
battery claims against Officer McConnelhd

(6) the claim for punitie damages against the Defendafftcers.

SO ORDERED.
Entered this 31st day of March 2020.
[s/ SusanCollins

Susan Collins
United States Magistrate Judge
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