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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
FORT WAYNE DIVISION
MELANIE ANN GINGERICH-GOSHORN
Plaintiff,
V. CAUSE NO.: 1:7-CV-428-TLS
NANCY A. BERRYHILL, ACTING

COMMISSIONER OF THE SOCIAL
SECURITYADMINISTRATION,

)
)
)
)
)
)
)
)
)
)
Defendant. )
OPINION AND ORDER
Plaintiff Melanie Ann GingerickGoshorn seeks review of the final decision of the
Commissioner of the Social Security Administration (Commissioner) dehgindisability and
disability insurancébenefits. The Plaintiff argues that the Commissiamengfully denied her
Social Security benefitgnderredby failing to adequately consider her impairments in the
aggregate in determining her limitations in concentration, persistence, anampaddgfailing to

support the step five analysis regarding the number of jobs in the economy thatrttik ¢dai

perform with substantial evidence.

BACKGROUND
OnJuly 29, 2014the Plaintiff filed a Title Il applicatiofor disability and disability
insurance benefitalleging disabilitybeginningFebruary 8, 2013 (R.11.) Her claims were
deniedinitially onDecembef, 2014, and uporeconsideratiomn February 8, 2013 (Id.) On
August 3, 2016the Plaintiff appeared wittbunseland testified at a hearing before an

administrative law judg@ALJ). (Id.) Scott B. Silver, an impartial vocationaipert (VE) also
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appeared(ld.) On August16, 2017, the ALJ’s decision became the final decision of the
Commissioner when the Appeals Council denied the Pii&nequest for review. (R.-4.)
OnOctoberl2, 2017 the Plaintiff filed this clainmn federal court against thecting

Commissioneof the Social Security @ministration.

THE ALJ'S FINDINGS

Disability is defined as the “inability to engage in any substantial gainfulitsdiy
reason of any medically determinable physical or mental impairment waithe expected to
result in death or which has lasted or can be expected to last for a continuous periodssf not le
than 12 months.” 42 U.S.C. § 423(d)(1)(A). To be found disabled, a claimant must demonstrate
that her physical or mentahiitations prevent her from doing not only her previous work, but
also any other kind of gainful employment that exists in the national economyjexamginer
age, education, and work experience. 8§ 423(d)(2)(A).

An ALJ conducts a five-step inquiry in deciding whether to grant or deny benefits
20 C.F.R. 8 404.1520. The first step is to determine whether the claimant no longer engages in
substantial gainful activity (SGA)d. In the case at hand, the ALJ found that the Plaintiff has not
engaged in SGA since her alleged onset date, February 28, 2013, theowigtte last insured,
June 30, 2015. (R. 11.)

In step two, the ALJ determines whether the claimant has a severe impairmeng limitin
her ability to do basic work activities under § 404.1520(c). In this case, the ALJ iheie timat
the Plaintiff had multiple severe impairments, includiegenerativeidc disease of the lumbar,
thoracic, and cervical spine; chronic pain disorder; COPD; depressive disatupesyghotic

features; PTSD; ADHD; and generalized anxiety disord®r13.) The ALJ found that these



impairments caused more than minimal limitations in the Plaintiff's ability to perform the bas
mental and physical demands of wolklLY The ALJ also found that the Plaintiff had multiple
non-severe impairments, including a heart murmur, acid reflux and gasttesidrysion, and
headachegR. 14.) The ALJ also noted that the impairments of hiatal hernia, left carpal tunnel
syndrome, and a history of kidney stones and urinary incontinence were not defigtte

record during the relevant time peridttl.)

Step three requires the ALJ to “cider the medical severity of [the] impairment” to
determine whether the impairment “meets or equals one of [#ti@ps in appendix 1. ...”

§ 404.1520(a)(4)(iii). If a claimant’s impairment(s), considered singly combination with
other impairmets, rise to this level, there is a presumption of disability “without considering
[the claimant’s] age, education, and work experience.” § 404.1520(d). But, if the irap&Bs)n
either singly or in combination, fall short, the ALJ must proceed to ste@mfmliexamine the
claimant’s “residual functional capacity” (RF&}he types of things she can still do physically,
despite her limitations-to determine whether she can perform “past relevant work,”

§ 404.1520(a)(4)(iv), or whether the claimant can “make an adjustment to other werk'tige
claimant’s “age, education, and work experience.” § 404.1520(a)(4)(v).

The ALJ found that the Plaintiff had a mild restriction in activities of daily living,
moderate difficulties with social functioning, and modediticulties with regard to
concentration, persistence, and pace. (R. 15-16.) However, the ALJ determined that the
Plaintiff's impairments did not meet or equal any of the listings in Appendix 1 anshiddad
the RFC to perform light work as defined in 20 C.F.R. 8 404.1567(b) except that:

[S]he could occasionally climb ramps and stairs; never climb ladders, ropes or

scaffolds; and occasionally balance, stoop, kneel, crouch and crawl. Thentlaima

should have avoided concentrated exposure to fumes, ddsts, gases and other
similar respiratory irritants. The claimant was able to understand, rementber an



carry out simple instructions and tasks, make judgments on simplerglaté&d

decisions, and respond appropriately to occasional and superficiattiaas with

coworkers and supervisors. The claimant should have avoided work activity
involving the public, she was able to respond appropriately to usual work situations,
and she could deal with routine changes in a routine work setting[.]

(R.16-17.)

After analyzing the record, the ALJ concluded that the Plaintiff was ndiletsas of her
alleged onset date. The ALJ evaluated the objective medical evidence and the’®laintiff
subjective complaints and found that the Plaintiff's medically determimaipl@irments “could
reasonably be expected to cause some of the alleged symptonmis3”)(But, the ALJ found that
the Plaintiff's testimony and prior statements regarding the intensity, pacgstnd limiting
effects of these symptoms “were not eyireonsistent with the medical evidence and other
evidence in the record.1d.)

The Plaintiff has past relevant work asheort order cook, which is lighgdemiskilled
work. (R. 22.) The ALJ found that the Plaintiff is unable to perform past relevant waik. (
Relying on the VE's testimony, the ALJ determined that “considering the cidsege,
education, work experience, and residual functional capacity, there were jobsisted in
significant numbers in the national economy that the claimand ¢@ve performed.” (R23.)

Thus, the ALJ found that the Plaintiff was not disabled as defined in the Social SActias of

her alleged onset datierough her date last insured. (R. 24.)

STANDARD OF REVIEW
The decision of the ALJ is the final decision of the Commissioner when the Appeals
Council denies a request for revidviskowitz v. Astrue, 559 F.3d 736, 739 (7th Cir. 2009). The

Social Security Act establishes that the Commissioner’s findings as taararé conclusive if



supported by substantial eviden8ee Diazv. Chater, 55 F.3d 300, 305 (7th Cir. 1995). Thus,
the Court will affirm the Commissioner’s finding of fact and denial of disalbkyefits if
substantial evidence supports thé&rnaft v. Astrue, 539 F.3d 668, 673 (7th Cir. 2009).
Substantial evidence is defined as “such relevant evidence as a reasonable htiadcefgf as
adequate to support a conclusioRithardson v. Perales, 402 U.S. 389, 401 (1971) (quoting
Consol. Edison Co. v. NLRB, 305 U.S. 197, 229 (1938}enderson v. Apfel, 179 F.3d 507, 512
(7th Cir. 1999).

It is the duty of the ALJ to weigh the evidence, resolve material conflicts, make
independent findings of fact, and dispose of the case accordiighardson, 402 U.S. at 399—
400. The reviewing court reviews the entire record; however it does not subtijutlgment
for that of the Commissioner by reconsidering facts, reweighing evidersodying conflicts in
evidence, or deciding questions of credibilige Diaz, 55 F.3d at 308. A court will “conduct a
critical review of the evidence,” considering both the evidence that supportsll| as the
evidence that detracts from, the Commissioner’s decision, and “the decisrat stand if it
lacks evidentiary support or an adequate discussion of the iskopez’ex rel. Lopez v.

Barnhart, 336 F.3d 535, 539 (7th Cir. 2003) (internal quotations omitted).

When an ALJ recommends the denial of benefits, the ALJ must first “provide al logica
bridge between the evidence and [her] conclusiorsry v. Astrue, 580 F.3d 471, 475 (7th Cir.
2009) (internal quotation marks and citation omitted). Though the ALJ is not required tesaddre
every piece of evidence or testimony presented, “as with anyr@asbned decision, tiAd_J
must rest its denial of benefits on adequate evidence contained in the record anglaimst ex
why contrary evidence does not persuaderger v. Astrue, 516 F.3d 539, 544 (7th Cir. 2008).

However, if substantial evidence supports the ALJ’s determination, the decision must be



affirmed even if “reasonable minds could differ concerning whether [tivaad)] is disabled.”

Elder v. Astrue, 529 F.3d 408, 413 (7th Cir. 2008).

ANALYSIS

The Plaintiff asserts that the ALJ did not adequately consider hairimgnts in the
aggregate in determining her limitations in concentration persistence and lpa¢daihtiff also
argues that the ALJ’s decision is not supported by substantial evidence becalskrdleed on
the VE’s testimony without confirming its reliability.

“A finding based on unreliable VE testimony is equivalent to a finding that is not
supported by substantial evidence and must be vac&etidn v. Astrue, 521 F.3d 799, 803
(7th Cir. 2008).The Plaintiff takes issue with the method by which VE determined the
number of jobs in the national economy that she could perform given her age, education, work
experience, and residual functional capaditythis case, the VE used the Office of Employment
Statistics (OES)/Standard Occupational Classification (SOC) catedeaies of these categories
encompasmultiple Dictionary of Occupational Titles (DOT) job categories and multiple levels
of exertion. Therefore, the national job numbers presented by the VE were nfit $peci
particular DOT ¢b category. Rather, a VE typically divides the total number of jobs in the
broader category by the number of DOT job titles in that category, known as the equa
distribution methodAccording to the Plaintiff, this means that “the numbers were a mere
fabrication, lacked proper evidentiary foundation, and cannot be meaningfully reviesssl.” (
Pl’s Br. 16, ECF No. 20.) In support, the Plaintiff citdaura v. Colvin, 797 F.3d 503, 507-08
(7th Cir. 2015) and@rowning v. Colvin, 766 F.3d 702 (7th Cir. 2014) in which the Seventh

Circuit expressed doubt asrationality of this method.



The Commissioner responds that the Seventh Circuit’s discussions regarding the equa
distribution method ilaura andBrowning are nothing more than dicta. Indeed, courts in this
Circuit have acknowledged as mu&ke, e.g., Kohlhaasv. Berryhill, No. 17€v-413, 2018 WL
1090311, at *4 (S.D. Ill. Feb. 28, 2018). The Commissioner argues that the ALJ properly
guestioned the VE on¢treliability of his methodology and that, while there are imperfections in
the system of approximation, there is no better way for obtaining the Ss&qmm’r Resp.

Br. 10-11ECFNo. 21.) Moreover, the Commissioner asserts that, despite its criticighmes, if
Seventh Circuit had meant to overturn the current framework for estimating hitona
numbers, it would have explicitly done shd. (@t 11.)

The Seventh Circug recent decision ihavez v. Berryhill, 895 F.3d 962 (7th Cir.
2018),is instructive. The Seventh Circuit began its discussion of the isstestésating the
substantial evidence standathh the context of job-number estimates . . . the substantial
evidence standard requires the ALJ to ensure that the approximation is the pradetiable
method.” 895 F.3d at 968 (citirfigonahue v. Barnhart, 279 F.3d 441, 446 (7th Cir. 2002)).

“Establishing the reliability of a jebbumber estimate does not require meeting an overly
exacting standardlt. Importantly, the Seventh Circuit ackmedged that[a] VE's estimate
will be just that— an estimate.Td. “VEs are neither required nor expected to administer their
own surveys of employers to obtain a precise count of the number of positions thataxist a
moment in time for a specific jdbld. Neither approximation nor uncertainty can be totally
avoided under these circumstandesNor do the social security regulations require a “precise
count of job number’and acquiring the necessary data to make suchyantailld be
exceedingly dficult, if not impossibleld. “But any method that the agency uses to estimate job

numbers must be supported with evidence sufficient to provide some modicum of confidence in



its reliability.” Id. at 969.The Seventh Circuit reiterated fisevious concern about the equal
distribution method “that the method rests on an assumption about the relative distribution of
jobs within a broader grouping that lacks any empirical footildy.(collecting cases).

The Seventh Circuit then turned to the record and found that “all the record shows is that
the VE preferred the jehumber estimates produced by the equal distribution method over those
from the occupational density methotd! However, “[w]hat [was] entirely lacking [was] any
testimony from the VE»@laining why he had a reasonable degree of confidence in his
estimates.’ld. The Seventh Circuit provided examples: the VE “could have drawn on his past
experience with the equal distribution method, knowledge of national or local job markets
practica learning from assisting people with locating jobs throughout the regions, taaoffer
informed view on the reasonableness of his estimdigsBut, the VE did not give any such
testimony. Rather, “[tlhe colloquy concluded with the VE stating thatdnfdence in estimates
generated from the equal distribution method was not rooted in surveys or job data, but rathe
more generally ‘based on [his] experience as well as consultation with offegtsethroughout
the country.”ld. at 967. Thisleft the ALJ without any reasoned and principled basis for
accepting the jolmumber estimates|d. at 969.

After review of the transcript of the hearing before the ALJ, the SeventhitQuas! left
with “the conviction that the VE mechanically relied on outdatedees to estimate job
numbers, without bririgg any aspect of his extensive experience to bear on the reality of those
numbers.’1d. at 970. Thus, the Seventh Circuit found that the ALJ’s decision was not supported
by substantial evidence because of thesliability of the VE'’s jobnumber estimateand the

Seventh Circuit found that this reason alone was sufficient to require reldand.



Turning to the instant case, the Court finds that the ALJ likewise did not sufficiently
confirm the reliability of the/E’s testimony, and, therefore, her decision was not supported by
substantial evidenc®uring the hearing before the Althe VE identified examples of jobs that
the Plaintiff could perform, including a collator, an unskilled SVP2 job, with there Bé#k@00
jobs nationwide. Counsel for the Plaintiff asked the VE how he derived the job humbers for the
DOT categoriegi.e. collatorsfrom the broader OESOCcategoriegi.e., inspectors, resters,
sorters, and weigherqR. 99-101.) e VE testified that he worked “strictly with the
Department of Labor Statistical Data,” and that he “ha[d] the algorithm avdk] strictly
using the data that you can reproduce yourself.” (R. 101.) Counsel pressed further for
clarification as to howhte VE went “from a bigger universe to a smaller universe,” to which the
VE responded: “Actually, I'm not going to a smaller universe. The bottom litid’in giving
you aggregated numbers. The Department of Labor does not attach spedticatatmbers
per each DOT code. They just don’t. They aggregate the detd.Counsel and the ALJ both
continued to press for information regarding the number of collator jobshanE clarified
that there were not 464,000 collator jobs, but rather, there were 464,000 inspectors, resters,
sortes, and weighergobs, in the aggregatg(R. 101-02.) Counsel also questiortieel VE
regarding whether the other jobs referenced as being within the OES eegemne of the same
exertional level as the collator. (R03—-04.) The VE responded that the 464,000 jobs included

those performed at all exertional levels. (R. 104.)

! The VE also noted that counsel was “certainly welcome to call the gentlemuak With for

client specialist if he wants more detailed information and they would certalklio him and

tell him how we—you know, in terms of what the data looks like.” (R. 103.) The Court finds this
suggestion troublesome as it is the Agency’s burden of proof at the step five datemmiand
when an ALJ relies on a VE’s testimony to make this determination, that VE shaaibiekte
sufficiently back up his opinions and explain his methodology.

9



After finishing his questions for the VE, Counsel voiced his objection to the VE’s

testimony on the basis of insufficient foundatidl.)(The ALJ confirmed with the VE that the

VE'’s testimony was that there was “something less than 464,000 collators inidime” rfkd.)

The ALJ then asked the VE how many fewer collators there were, to which tresp@nded:

(1d.)

Can't tell you. They just aggregate and again, | would have to call everyyamplo

in the United States. I'm relying on strictly the U.S. Department of Labor’'s
information as given to me and is reproducible by anybody who wants to go and
look at the statistics. They are publielyailable.

The ALJ continued questioning the VE aawkentually stated:

Okay, and | want to make it very clear. Again, tell me the source efttie
statistical source of the information that you reviewed in formulating ysporese
as per the hearing testimony today. Specifically . . . the step five anaiysis
respect to the description of the jobs . . . that you articulated to me.

(R. 107.) The VE responded:

Sure. And again, I'm using the national album protections from the U.S.
Department of Labor. Undehe& database codes, which is the North American
Industrial Classification System, and I'm also using the SOC, which isahd&t
Occupational Classification of Jobs. In addition, to the aggregated numbers
provided by the Bureau of Labor Statistics.

(Id.) The ALJ asked the VE about the availability of the information on which the &gl yédi

which the VE replied that:

[B]asically anybody can access these, the statistical data. The only difference in
terms of my software is that it puts it all in golace so that | can jupush a button

and bring it up . . . That's the only difference, but it is basically a data mining
program that works directly within the Bureau of Labor Statistics and erakle

to get more ready information iarims of specific inds of jobs.

(R. 108.)

The VE’s testimony in this case falls even further shbthe substantial evidence

standardhan the VE's testimony iG@havez. In Chavez, the VE testified based in part on his

10



“experience” and on his “consultation with other experts throughout the country.’ lcesse,

the VE did not rely on such support, much less the types of support identified by the Seventh
Circuit as potentially sufficient, such as his knowledge of national and local jobtsarkes
practical experienckelping people to find jobs. Instead, the VE made quite clear that his
opinion was based solely on statistical data that is publically avaitahtehe did not deviate

from these sources, and that his conclusion was reproducible by anybody who cueesso

the informatiorregardless of their expertisedeed, the only difference between him amhalya
person wa that he had software that iitof the information in one place and so akalhim

to review the data more efficiently. Like the Seve@ifcuit in Chavez, the Court is left with the
conviction that the VE mechanically relied on outdated sources to estimate job numnienst

bringing any aspect of his extensive experience to bear on the reality of tinoisers.

CONCLUSION
Accordingly, the Court REVERSES and REMANDS this case. Because the Court is

remanding on tis issue, it need not consider the remainder of the parties’ arguments.

SO ORDERED om\ugust23, 2018.

s/ Theresa L. Springmann
CHIEF JUDGE THERESA L. SPRINGMANN
UNITED STATES DISTRICT COURT
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