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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
FORT WAYNE DIVISION
CARL LEE LEDFORD )

Plaintiff, g

V. ; CAUSE NO.:1:17CV-438-TLS
DUSTIN RUTLEDGE et d, ))

Defendars. ))

OPINION AND ORDER

Carl Lee Ledforda pro se litigant, submitted a Complaint [ECF Naadginst
Defendarg Dustin Rutledge, Rogelio Escutia, Andrew D. Hahn, Bradley Balasa, A. SheRerl
Nystuen, Shane LaMartz, E.M., and the Sheriff of Knox Cowartgl,also filed aotion for
Leave to Proceeih forma pauperifECF No. 3 on Octoberl8, 2017, which the Court granted
[ECF No. 3] on October 25, 2017. Subsequently, the Court considered three Motions to Dismiss
[ECF Nos. 34, 36, 41] filed by some, but not all, of the Defendants. On March 2812918,
Court dismissed [ECF No. 60] most of the Plaintiff's claims without prejudice &hdeave to
amend his Complaint. Defendant E.M. filed an Answer [ECF No. 61] to the Plaintitjiaair
Complainton April 9, 2018, and Defendant LaMartz filed an Answer [ECF No. 68] on May 9,
2018,to the Plaintiff's original Complaint.

The Plaintiff filed an Amended Complaint [ECF No. 70] on June 27, 2@%&ting his
claims ancadding numerous Defendarttased on their employment relationships with the
named individual Defendants. Along with his Amended Complaint, the Plaintiff maniledyaf
USB drive containing videos in support of his claims; however, the Plaintiff did not seops a

of these videos on any of the Defendants. Defendants Eydtuen; Shefferly; Hahn; Escutia;
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Lamartz; Rutledgethe counties ofargo, * Marion, LaPorte, Elkhart, Allergnd Stark; Indiana
State, Wabash, and Michigan City Police Departsiearid LaPorte County Sheriff’'s
Department filed Notices [ECF Nos. 72, 74, 76] that they had not been served with &syofopi
the videos. On July 9, 2018, the Magistrate Judge ordered [ECF No. 86] the Rtiatiibng
other things, file an Amended Certificate of Service indicagenyice of the entire Amended
Complaint, including the videos contained on the USB drive, to the originally named
DefendantsThe Plaintiff subsequently filed a Motion to Serve Attachments using CM/ECF
[ECF No. 87], requesting that the Court make copies of the videos contained on the USB and
serve them on the Defendants via the Court’'s CM/ECF system as he is indijeahaot
afford to make the copies himselhe Court took this Motion under advisement [ECF Ng. 95
until it had performed further screegiof the Plaintiff’'s Complaint as well as addrestezl
Motions to Dismis$[ECF Nos. 90, 92] filed subsequent to the Plaintiff's Motion to Serve.

The Court wil now conside(1) the pending Motions toiBmiss; (2whether the
Plaintiff has corrected theeiciencies identified by the Court in its March 28, 2018, Opinion and
Order, and (3) whethethe Plaintiff has stated a claim upon which relief can be giaagainst

the added Defendants.

1 The Court notes that the Defendant has sued the City of Wabash and thy ‘@ dwamgo.” There is no
such county, but the citation that the Plaintiff attached to his Original @Gamhjindicates that he was
detained irLagro Townshipwithin WabashCounty. GeeECF No. 1-1.)Therefore, theCourt will not
consider anyllegations against tH&€ounty of Largd’

2 The Court instructed that the Motions be briefed in accordance with thedlmsa but the Plaintiff has
failed to file any timely responses.



THE PLAINTIFF'S ALLEGATIONS
In hisAmendedComplaint, the Plaintiff alleges violations42 U.S.C. 8§ 1983 based on
his Fourth, Fifth, Sixth, Seventh, Eighth, Tenth, and Fourteenth Amendment rights. More
specifically, he claims violatits of his:
Human Right to Free Travel, and the Plaintiffs U.S. right to be frem
harassment, and racialbased profiling, deliberat@timidation, premeditated
stalking, illegal use of excessive force, assault, sexual assaultfid¢aksing,
citing, false arrest and extortion, and violation of the PlaistiftJ.S.
Constitutiondly Protected Rights to Due Process, and Plaintiff's U.S. Rights to
Adequate Counsel, and to include Abuse of Process violations, and Malicious
Prosecution, and the intentional infliction of emotional distress.
(Amend. Compl. § 2, ECF No. JHe also asserts that the Defendants acted in a concerted
manner and conspired to violate his riglts.alleges that he has bagmnustly detained on
numerous occasioras a result of racial profiling. According to the Plaintiff, these detentions
have ultimately redted in over $15,000.00 in fines, costs, and fees, and he suffers severe
emotional stress from the harassmék.at 13.)
As a basis for his allegations, the Plaintiff details multidéfic stops
Q) August 1, 2016, by Defendants Shefferly and Nystuen, which resulted in the P&intiff’
arrest, although thcase was ultimately dismissed. Defendants Shefferly and Nystuen are
employed by the City of Fort Wayne, located within Allen County;
(2) September 14, 2016, by Defendant Balasa, which resulted in a warning. Defendant
Balasa is employed lihe City of Nappanee, located within Elkhart County;
3) October 16, 2016, by Defendant Hahn, which resulted in a warnefign@ant Hahn is
employed by LaPorte County
(4) November 8, 2016, by Defendant Esauwhich resulted in a warning. Defendant

Escutia is employed by the State of Indiana and performed the relevant togffio s

Michigan City, located within LaPorte County;
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(5) December 14, 2016y Defendant LaMartz, which resulted in a citation that was
ultimately dismissedDefendant.aMartz is employed by the State of Indiana and
performed the relevant traffic stop in Indianapolis, located in Marion County;

(6) December 29, 2016, by Defendant Rutledge, which resulted in a finding of guitty afte
benchtrial in state court. Defendant Rutledge is employed by the State of Indiana and
performed the relevant traffic stop in thewnship of Lagrolocated withinWabash
County;and

(7 May 16, 2016by Defendan&.M., which resulted in a warnin@efendant E.M.g
employed by the City of Fort Wayne, located within Allen County.

The Plaintiff requests $500,000 in damages as well as injunctive relief.

Defendants Shefferly, Nystuen, E.M., City of Fort Wayne, Fort WayneePolic
Department, Chief of Fort Wayne Police Departn{&rort Wayne Defendants”andDefendant
Balasa filed Motions to Dismiss [ECF Bld0, 92]. Defendant Balasa argues that the Plaintiff
fails to state any claim against him and that he should be dismissed from this actibartThe
Wayne Defendantsoncedehat the Plaintiff has stated a claim under the Fourth Amendment
against DefendantShefferly, Nystuen, E.M., and the City of Fort Wayne, but they afat¢éhe
Plaintiff fails to state any other claims against these Defendants. Thé/&pne Defendants
also argue thahe Fort Wayne Police Department and its Chief are not suable entities and should

be dismissed from this action.

STANDARD OF REVIEW
To state a claim under the federal notice pleading standards, a complainginforsh s
“short and plain statement of the claim showing that the pleader is entitled to fFed@fR. Civ.

P. 8(a)(2). Factual allegations are accepted as true and migegive “fair notice of what the . . .
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claim is and the grounds upon which it resEEOC v. Concentra Health Serv., In496 F.3d

773, 77677 (7th Cir. 2007) (quotiBgll Atl. Corp. v. Twombly550 U.S. 544, 555 (2007)).
However, a plaintiff's allegains must show that his entitlement to relief is plausible, rather than
merely speculativelamayo v. Blagojevi¢tb26 F.3d 1074, 1083 (7th Cir. 2008). Although pro

se complaints are to be liberally construed and are held to a less stringentistzendateadings
drafted by lawyerd,uevano v. Wal-Mart Stores, In@.22 F.3d 1014, 1027 (7th Cir. 2013), the
factual allegations in the complaint must nevertheless be enough to raise @ medjef above a
speculative levelTwombly 550 U.S. at 555. Factualegations are accepted as true at the
pleading stage, but “allegations in the form of legal conclusions are insufficientAdanisv.

City of Indianapolis 742 F.3d 720, 728 (7th Cir. 201@dnternal citations omitted).

ANALYSIS

A. Deficiencies n Original Complaint

The claims that the Court addressedsrMarch 28, 2018, Opinion ar@rder were for
liability under42 U.S.C. § 1983 based on violation of the Plaintiff's Fourth, Fifth, and Ninth
Amendment rights, as well as malicious prosecuiientional infliction of emotional distress
and conspiracy brought against ttemedDefendants (Balasa, Hahn, Escutia, E.M., LaMartz,
Rutledge, and th8heriff).® The Court first disposed of the Plaintiff's Ninth Amendment claims,
noting thatthe NinthAmendment does not protect any specific right. The Court also found that
the Plaintiff had failed to allege sufficient facts to plausibly suggest thaifahg Defendants

were liable for violation of his Fifth Amendment rights, malicious prosecutioentional

3 Because Defendants Shefferly and Nystuen filed an Answer to the Plaintiff's &ohgsid did not join
in any of the Motions to Dismiss, the Court did not consider the sufficefntye claims made against
them at that time.



infliction of emotional distresgr conspiracy. However, the Court found that the Plaintiff had
sufficiently pleaded facts to support his claim for violation of his Fourth Amendrigéits as
against Defendants E.M. and LaMartz. The Cdismissed the claims for which the Plaintiff

had not pleaded sufficient factsithout prejudice.

1. Fourth Amendment

The Fourth Amendment protects only against actions by federal actors, ataintié P
has broughtlaims only against state actolgywever, the protections of the Fourth Amendment
have been made applicable to sitates through the Fourteenth Amendmesee Zoretic v.
Darge, 832 F.3d 639, 643 (7th Cir. 2018) state a claim under®83, the Plaintiff must
allege that “the conduct complainetiwas committed by a person acting under color of state
law and this conduct deprivgdim] of rights, privileges, or immunities secured by the
Constitution or laws of the United State$dwnsend v. Valla256 F.3d 661, 669 (7th Cir.
2001) (internal quotations omitted). Under the Fourth AmendnteaPlaintiff must allege that
he was subjecteid a search or seizure without probable cause. The Court determined in its
previous Opinion an@rder that the Plaintiff had stated a claim for violation offuarth
Amendment rights as against Defendants LaMartz and &Mwill not revisit these claims

here.

a. Defendant Rutledge

According to the Plaintiff, Defendant Rutleddetainedhe Plaintiff for speeding around
midnight while the Plaintiff was driving a black car with chrome wheels. The Plawitiff
Rutledge that he had been scared because it was late and dark and Rutledge wag fatow

abnormally closely with abnormallyight lights. Rutledge issued the Plaintiff a citation, and the
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Plaintiff appeared at a bench trial in the Wabash Superior Court to contestatiis cithe
Plaintiff argues that Rutledge trailed and harassed him and that Rutledgilgawtestimony at
trial, resulting in a finding of guilty, despite the state court judge’s comptinegarding the
guality of the Plaintiff's pro se defense. The Plaintiff unsuccessfullyaegdis conviction.

Defendant Rutledge arguedhis Motion to Dismiss the Plaintiff’'s original Complaint
that the Plaintiff's claims were barred under RmokerFeldmandoctrine. The Court disagreed,
finding that the Plaintiff's claim did not directly attack the state court’s judgrhemeverthe
Court found that the Plaintiff'sdurth Amendment claim was barred by the related doctrine of
collateral estoppeln his Amended Complainthé Plaintiff alleges more facts regarding the
traffic stop by Rutledge and subsequent proceedings, but this time he also ditacityg the
statecourt judgment, alleging that he was innocent of the charge againstheiRodker
Feldmandoctrine prevents district courts from adjudicating “cases brought leycsiatt losers
complaining of injuries caused by state-court judgments rendered befalisttiod court
proceedings commenced and inviting district court review and rejection of tiuzgagnts.”
Exxon Mobil Corp. v. Saudi Basic Indus. Co44 U.S. 280, 284 (2005). To the extent that the
Plaintiff's Fourth Amendment claim attacks the stagart judgment, it is barred by tiRooker
Feldmandoctrine. To the extent that the Plaintiff's claim attacks the constitutionality of the
traffic stop, it is barred by collateral estoppel. Therefore, the Plaiasffdiled tccorrectthe

deficienciesm his Complaint as to his Fourth Amendment claim against DefeRudieidge.

b. Defendant&scutia Hahn, and Balasa
In its previous Opinion and Order, the Court dismissed all claims against Defendant
Escutia because the only reference to Defendant Bdautie Plaintiff's original Complaint was

a notation in the margin, referencing a citation number and aldeitg withthe comment
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“warning & searched.” (Compl-3.) In his Amended Complaint, tiRaintiff asserts thatro
November 8, 2016, Defendantdasia detainedhim and accused him of having fictitious plates
on his vehiat and of not wearing a seatbélttimately, he issued the Plaintiff only a warning.
The Plaintiff asserts that he had not committed any traffic violations at the times tediftic

stop.

The Court dismissed all claims against Defendants Hahn and Balasa for theasone r
it dismissed all claims against Defendant Escutia. In his Amended Complaint, th#fPlain
asserts that Defendant Hahn detained the Plaintiff on October 16, 2016 edingpeltimately
issuing only a warning citation to the Plaintiflhe Plaintiff asserts that Defendant Balasa
detained the Plaintiff on September 14, 2016, and issued a warning for speeding. Tiie Plaint
asserts that he had not committed any traffic violations at the tigithef ofthe traffic stop.

Although sparse, the Court finds that the Plaintiff has alleged enough factsttthee
pleading standard on his Fourth Amendment claim against Deferieimisa Hahn, and

Balasa

C. DefendantShefferly and Nystuen

TheCourt did not review the Fourth Amendment claims against Defendants Shefferly
and Nystuen in its March 28, 2018, Opinion &rdler because neither Defendant filed a Motion
to Dismiss or joined in another Defendant’s Motion to Dismiss. For the sake of coraptgten
the Court briefly discusses the Plaintiff's claims against these two Deftsndde Plaintiff
alleges that on August 1, 2016, Defendant Shefferly, accompanied by DefendamniNyst
detained the Plaintiff for failing to wear his seatbelt, although the Plaintifftaskat he was, in

fact, wearing his seatbelhd had not committed any other traffic violations. The Plaintiff also



asserts that he was unlawfully arrested and subjected to excessive fangdltigtop. Tése
allegations are sufficient to meet the pleading standard on his Fourth Ameralara against

Defendants Shefferly and Nystuen.

d. Defendant Sheriff of Knbx

The Court dismissed the Plaintiffourth Amendmentlaims against th8heriff for
similar reasonss those relating to tldaims against Defendants Escutia, Hahn, and Balasa. The
only reference to th8heriffin the Plaintiff's original Complaint was a case number along with
the comment “Plaintiff held 2 weeks with no court, no bond.” Thejatiens that the Plaintiff
makes in his Amended Complaint against3heriff, however, are different. The Plaintiff makes
no reference to being held without bdndis allegations against tisheriff.® instead, the
Plaintiff asserts that he was forcedoty a fine associated with a speeding ticket that he does not
recall receiving. The Plaintiff states that he paid the fine as part of a deal todvigihg
privileges reinstated. The Plaintiff's theory of liabilitytiet theSheriff of the City of Knox is

“responsible for whatever circumstances led up to this instance.”

41t is unclear whether by “Kox,” the Plaintiff means the City of Knox, located in Starke County, or
Knox County. The Plaintiff's Amended Complaint names the City of Knox as an@efg but there is no
Sheriff of the city; there is &heriff of Knox County. Because the Plaintiff names the City of Knox and
Starke County as Defendants, the Court will proceed under the assumatibw tBheriff of Knox, In.,”
the Plaintiff is referring to the Knox Police Departme@isef of Police The Court notes that, as with
the unnamed Defenda8heriffs and Chiefs of police, Defendasteriff of Knox is not a suable entity,
which constitutes an independent reason to dismiss the claims against him.

5> The Plaintiff does reference being held without bond in the conclusion of léaded Complaintut
hetiesthis incident taa person named Brandon Cooper (Amend. Compl. 11 386—-95), who is not a named
Defendant in this casélowever, the Plaintiff alleges that his incident occurred on March 22, BRDER (

1 386), which is outside the statufdimitations for 81983 claims, which in Indiana is two yed8ge
Behavioral Institute of Ind., LLC v. Hobart City of Common Coud€i6 F.3d 926929 (7th Cir. 2005).



The Plaintiff offers no facts that would support a claim for violation of his Fourth
Amendment rights because he alleges no search or seizure related to the refereiocedhcitat
fact, he specifically alleges that he wein the car at the time of the citatiohherefore, the

Plaintiff has notured the deficiencies in hitaim against th&heriff of Knox.

2. Fifth Amendment
a. Defendant Rutledge

The deficiencies in the Plaintiff's Fifth Amendment claim against Defendantdgetle
remain uncured for the same reasons that his Fourth Amendment claim is défficidme extent
that the Plaintiff’'s Fifth Amendment claim attacks the state court judgment, it is bgrtiee b
RookerFeldmandoctrine. To the extent that the Plaintiff's claim attacks the constitutionality of
the traffic stop and subsequent court proceedings, it is barred by collatepaletsTherefore,
the Plaintiff has failed to cure tlikeficiencies in his Complaint as to his Fifth Amendment

claims againsbefendanRutledge.

b. Defendants LaMartz, Escutia, Hahn, Balasa, E.M., Shefferly, and Nystuen

The Plaintiff alleges that on December 14, 2016, the Plaintiff circled a blo&kygna
four right turns on all one-way streets, when Defendant LaMartz pulled him oveakangra
wrong turn. Defendant LaMartz was accompanied by a second police officer eureeistly
unidentified by the Plaintiff. Both officers approached the Plaintiff's car,ooneach side, with
hands on their weapons. The Plaintiff alleges that Defendant LaMartz dacmmessive,
attempting to provoke the Plaintiff into an arguméitimately, Defendant LaMartz issued a
citation to the PlaintiffThe Plaintiff disputedhe citation, and was required to appear in court in

Indianapolis. The citation was ultimately dismissed.
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The Fifth Amendment provides, in relevant part, that “[n]o person shall be . . . deprived
of life, liberty, or property, without due process of law.” U.S. Const. amend. V. But, the only
basis againdDefendant LaMartfor the Plaintiff's Fifth Amendment claim the Plaintiff's
court appearance to contest the citationthedalleged impropriety of the traffic stdpowever,
these theories must fail.oGrt appearances do not constitute a deprivation of lib®ety.
Alexander v. McKinngy692 F.2d 553, 557 n.2 (7th Cir. 2013). Furthexffic stops made
without probable caussreactiondle under the Fourth Amendment, not the Fifth.

The Plaintiff has nballeged any facts that would plausibly suggest that the traffic stops
by Defendants Escutia, Hahn, Balasa, and E.M. violated his Fifth Amendmentoigtite
same reasorT he Plaintiff's Fifth Amendment allegations against these Defendants turn on
whether each had probable cause to detain the Plaintiff, a matter governed by the Four
Amendment. As for Defendants Shefferly and Nystuen, the Plaintiff additiaifyes that
they used excessive force and unlawfully arrested him. These claims arevalsa amder the
Fourth AmendmentSee, e.gWilliams v. Brooks809 F.3d 936 (7th Cir. 2016). Therefore, the
Plaintiff has not alleged a Fifth Amendment claim against DefendlaMsirtz, Escutia, Hahn,

Balasa, E.M.Shefferly, or Nystuen.

b. Defendant Sheriff of Knox

The Plaintiff did not cure the deficiencies with regard to the allegatamade in his
original Complaint about being held without bond. As to his new allegations agaistetit
the Plaintiff was not deprived of life, liberty, or property without due process of ldhough
he may believéhat he was wrongly required to pay the fine associated with the cita&oe,ish

no allegation that he did not have the opportunity to contest it or th&htédf, in his individual
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capacity prevented the Plaintiff from contesting Ttherefore, the Plaintiff has not stated a claim

against th&heriff under the Fifth Amendment.

3. Malicious Prosecution

The Plaintiff cannot bring a malicious prosecution under state law againet the
Deferdants. The Indiana Tort Claims Act provides: “A governmental entity omgotogee
acting within the scope of the employee’s employment is not liable if a loss resmits .ft [the
initiation of a judicial or an administrative proceeding.” Ind. Code 8 34-3@R-It is clear
from the Plaintiff's Complaint and Amended Complaint that the Defendants werg ctireir
capacities as state acterthe Plaintiff alleges that each Defenddatained the Plaintiff for
alleged traffic violations while in marked police cars, and part of the Plasntiiim asserts that
each was acting as part of a concerted effort sanctioned by their empldyefore “in
accordance with the plain wording of Ind. Code 34-13&;3thmunity is granted to the State
and municipal subdivisions and police officers in actions for malicious prosecufi@n.v. Ind.
Dept. of Child Servsl N.E.3d 131, 137 (Ind. 2013) (quotibryingston v. Consol. City of
Indianapolis 398 N.E.2d 1302, 1306 (Ind. Ct. App. 1979) (internal betszkmitted).
Therefore, the Plaintiff has no claim against any of the Defendants for malmiosecution
under Indiana lawhis claimsfor malicious prosecutignf any, lie under federal law.

The Seventh Circuit has emphasized that “federal courtaualy the appropriate forum
for malicious prosecution claimsSee Ray v. City of Chb629 F.3d 660, 664 (7th Cir. 2011).
This is because “individuals do not have a federal right not to be summoned into court and
prosecuted without probable caudel.”(internal quotations omitted). “Instead, we usually
analyze these sedityled ‘malicious prosecution’ claims as alleging a violation of a particular

constitutional right, such as the right to be free from unlawful seizures undesutib F
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Amendment, or th right to a fair trial under the Due Process ClauSerino v. Hensley’35

F.3d 588, 592 (7th Cir. 2013). “To state a malicious prosecution claim under 8 1983, a plaintiff
must demonstrate that (1) he has satisfied the elements of a state law catiea fira

malicious prosecution; (2) the malicious prosecution was committed by stat® aod (3) he

was deprived of liberty.Welton v. Andersqry70 F.3d 670, 674 (7th Cir. 2014) (citiRged v.

City of Chi, 77 F.3d 1049, 1051 (7th Cir. 1996)). Untiediana law, “the elements of a

malicious prosecution action are: (1) the defendant instituted or caused to besthstitatction
against the plaintiff; (2) the defendant acted maliciously in so doing; (3) theddefehad no
probable cause to instteuthe action; and (4) the original action was terminated in the plaintiff’s
favor.” Crosson v. Berry829 N.E.2d 184, 189 (Ind. Ct. App. 2008gre,the Plaintiff has failed

to state a claim for malicious prosecution against Defendant Rutledge bteznedevant court
proceedings did not terminate in the Plaingiffavor.

Additionally, the Plaintiff has failed to state a claim for malicious prosecution against
Defendarg LaMartz, Shefferly, and Nystuelnecause he has failed to allege facts thatavou
show the requisite deprivation of liberty. Deprivation of liberty does not include court
appearances, regardless of whether the outcome was favorable to the Arafider 692
F.2dat557 n.2 (“Nor does the burden of appearing in court and atgptribl, in and of itself,
constitute a deprivation of liberty.”). Nor does his arrest after his encowitteDefendants
Shefferly and Nystuen constitute a deprivation of liberty for the purposes ofconmsl
prosecution claimSee Serino735 F.3d at 593-94.

Based on his Amended Complaint, it does not appear that the Defendant is asserting
claims of malicious prosecution against Defendants Escutia, Hahn, BalasaMaibEcould

he, as no court proceedings resulted from the relevant traffic $to@® is naognizableclaim
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for malicious prosecution against the ShesffikKnox for multiple reasons, including that any

court proceedings related to the referenm&ation were not resolved in the Plaintiff's favor.

4. I ntentional Infliction of Emotional Distress

Indiana recognizes the tort of intentional infliction of emotional distress, bBuidg@ous
requirements for such a clai®ee Creel v. I.C.E. & Assoc., In¢71 N.E.2d 1276, 1281-82
(Ind. Ct. App. 2002). “This tort arises whenefendant: (1) engages in ‘extreme and
outrageous’ conduct that (2) intentionally or recklessly (3) causes (4) sewatiereal distress to
another.”ld. at 1282 (citingBradley v. Hal] 720 N.E.2d 747, 752 (Ind. Ct. App. 1999)). “[T]he
conduct at issue nstiexceed all bounds usually tolerated by a decent society and cause mental
distress of a very serious kindd. (citing Ledbette vRoss, 725 N.E.2d 120, 124 (Ind. Ct. App.
2000)). Indiana courts follow the Restatement (Second) of Torts for the defioiitextreme and
outrageous conduckee, e.gBradley, 720 N.E.2d at 753.

Indiana courts find liability for intentional infliction of emotional distress “onlyane the
defendant’s conduct has been extreme and outragdduuotingthe Restatement ¢Sond) of
Torts 846, cmt. d)lt is not enough that the defendant “acted with an intent which is tortious or
even criminal, or that he has intended to inflict emotional distress, or even thatdhigichas
been characterized by ‘malice,” or a degreaggravation which would entitle the plaintiff to
punitive damages for another tord. Rather, the accused conduct must be “so outrageous in
character, and so extreme in degree, as to go beyond all possible bounds of decead®ge and t
regarded as atramils, and utterly intolerable in a civilized communitig” “[L]iability clearly
does not extend to mere insults, indignities, threats, annoyances, petty oppressibes, or ot
trivialities.” Gable v. Curtis673 N.E.2d 805, 810 (Ind. Ct. App. 1996) (qugtihe Restatement

(Second) of Torts 86, cmt. d).
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When construing all facts in tli#aintiff's favor, the Court finds that he has atfleged
sufficient facts in his Amended Complaint to adequately state a claim for inntiiiction of
emotional digress against DefendaRutledge LaMartz, Escutia, Hahn, Balasa, E.M, Shefferly,
or Nystuen The alleged conduct by these defendants simply does not rise to the “extreme and
outrageous” level required for amentional infliction of emotional distrestaim. The actions
about which the Plaintiff complains include being followed abnormally closelyndna
unreasonably bright lights shined through his back windsHedkk testimonyfabrication of
reasons to detain him, having multiple police cars apgtghescene at one timeithout any
apparent justification for the excess show of force, verbal provocation, inappeqgnysical
contact, and false arredone of this approachéise Restatementsand thereforéndiana’s—
“rigorous” standard to showmtentional infliction of emotional distresSeeKowalevicz v. United
States 302 F. Supp. 3d 68, (D.D.C. 2018) (finding that initiating a traffic stop “without
reasonable articulable suspicion . . . forcing [Plaintiff] to take unnecemsdryumiliating
sobriety field tests . . . arresting Plaintiff without probable cause; and fratigutetiating
misdemeanor traffic proceedings . . . in order to conceal [the policertdf own wrongdoing”

did not constitute outrageous condu@Jerc v. Fairlane Capital IngNo. 3:13€V-1010, 2015

WL 4099852, at *8 (N.D. Tex. July 2, 2015) (“Taking Plaintiff's allegations as true . . . [the
Defendant’$ conduct may be considered inappropriate, embarrassing, harassing, and it enay hav
cause Plaintiff shame, humitian, and grief. However, the alleged conduct does not rise to the
level of being ‘so outrageous in character, and so extreme in degree, as to go eyassilodd
bounds of decency, and to be regarded as atrocious, and utterly intolerable inelciviliz
community.” ). Therefore, the Plaintiff has failed to state a claimrftantional infliction of

emotional distresagainst Defendants Rutledge, LaMartz, Escutia, Hahn, Balasa, E.M.

Shefferly,or Nystuen.
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The Plaintiffalso has nastated a claim fointentional infliction of emotioal distress
against th&heriff of Knox. The Plaintiff's theory of liability rests on tiheriffs supervisory
role.However, ifthere is no underlying incideaf intentional infliction of emotional distress, it
cannot besaid that the&sheriff recklessly or intentionally engaged in extreme and outrageous
conduct with the specific intent to cause the Plaintiff emotional distvesgover, there are no
allegations of behavior on the part of Bieeriff that was outrageous or exceeded all bounds of
decency in Indiana lavitherefore, thélaintiff has failed to state a claim against 8teeriff for

intentional infliction of emotional distress

5. Conspiracy
The Plaintiff does not make clear whether he is asserting his conspiramey akacivil
causes of action or under federal statutesler Indiana law, “[a] civil conspiracy is a
combination of two or more persons who engage in a concerted action to accomplish an unlawful
purpose or to accomplish some lawful purpose by unlawful mekird.K. v. A.K, 908 N.E.2d
658, 663 (Ind. Ct. App. 2009). Indiana law does not recognize an independent cause of action for
civil conspiracy.See Winkler v. V.G. Reed & Soimg,., 638 N.E.2d 1228, 1234 (Ind. 1994).
“But a plaintiff may sue for damages that result from such a conspiracy ihfdeg@onstrate
that the defendants acted in concert with another party in the commission of amdlehepe
tort.” K.M.K., 908 N.E.2d at 663—-64. “[T]he function of conspiracy doctrine is merely to yoke
particular individuals to the specific torts charged in the complalonés v. City of Chi856
F.2d 985, 992 (7th Cir. 1988). “To be liable as a conspirator you must be a voluntanipquatrti
in a common venture, although you need not have agreed on the details of the conspiratorial

scheme or even know who the other conspirators lreRather, “[i]t is enough if you
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understand the general objectives of the scheme, accept them, esdegther explicitly or
implicitly, to do your part to further themld.

“A claim for conspiracy under 28 U.S.C. 8§ 198brequires: (1) the existence of a
conspiracy; (2) for the purpose of depriving any person or class of persons of the equa
protectios of the laws or of equal privileges and immunities under the laws; (3) an act in
furtherance of the alleged conspiracy[;] and (4) an injury to person or propartyeprivation
of a right or privilege granted to U.S. citizen8léxander v. City of Sélu Bend 320 F. Supp. 2d
761, 778 (N.D. Ind. 2004) (citinBrokaw v. Mercer Cty235 F.3d 1000, 1024 (7th Cir. 2000)).
Section 1985(3) requires ‘some racial or perhaps otherwiseldassl invidiously
discriminatory animus behind the conspirators’ adidhl. (quotingGriffin v. Breckenridge
403 U.S. 88, 201 (1971)). Section 1986 claims “derive from claims under Section 1985 [and]
impart[] liability on those who know of a Section 1985 conspiracy and do nothing to prevent it,
despite their power to do sdd. (citing Bell v. City of Milwaukeg746 F.2d 1205, 1233 (7th Cir.
1995)). The Court found in its previous Opinion and Order that the Plaintiff had failed to
sufficiently state a claim for a conspiracy as between the individual pdficers. To the extent
that the Plaintiff still alleges conspiracy between the individual police offersas not stated
any additional facts in support of such a claim.

The Plaintiff alleges that Defendant Rutledge conspired with Defendant
“Sheriff/Chief/Superior,” he Wabash Police Department, the City of Wabast,the State of
Indiana to violate the Plaintiff’s rights. He argues that these Defendarggiced with
Defendant Rutledge because they failed to train Defendant Rutledge propkslgra
deliberately indifferent to his actionBhe Plaintiff makes the same argument as to the remainder

of the individual Defendants in conjunction with their respective citi@snties and employers.
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He argues that all that is required to show a conspiracy is an “understanetnwgéhb the
participants.

Civil conspiracy allegations must “ksupported by some factual allegations suggesting
a meeting of the mindsAmundsen v. Chi. Park Dis18 F.3d 712, 718 (7th Cir. 2000). In
Alexander the plaintif alleged that there was a meeting of the minds between the defendants by
referencing phone calls related to the defendants’ investigation of thefpla2@ F. Supp. 2d at
777. The court found those allegations to be insufficidntn this case, th Plaintiff's
allegations fall even further short. The Plaintiff has not alleged any spkcifs that would tend
to show that there was a meeting of the minds to form a conspiracy to deprivaritif &iis
civil rights. Rather, his allegations dvased on the sheer number of times he was pulled over.
“Although a conspiracy certainly may be established by circumstantdgrese . . . such
evidence cannot be speculativeilliam v. Seniff342 F.3d 774, 785 (7th Cir. 2003). “A
racially-motivated charge of conspiracy cannot be maintained where a plaintiff is unable to
present nonegitimate reasons for a defendant’s actioddéexandey 320 F. Supp. 2d at 779
(citing Williams, 342 F.3dat 785). As inAlexandey “[a]side from presenting the undisputed fact
that Plaintiff is an African American, Plaintiff offers no evidence that Defatsf’]
investigation stemmed from any racial animosity, evidence necessaryain $us claim.”ld.
Here, he Plaintiff's allegations are speculative at besAlexandey the plaintiff alleged “an
unwritten policy that authorized, allowed and continues to allow officers to dewydnalis
their civil rights and discriminate against individuals based on’r&t:e320 F. Supp. 2dt 785
These allegations are nearly identical to the Plaintiff's allegations in thisAradelike the
Alexandercourt, the Court finds these allegations insufficient to state a claim for either c
conspiracy or conspiracy under 88 1985 and 1986 against any of the Defendants, including the

newly added Defendants.
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6. Dismissal of Claims

“When a complaint fails to state a claim for relief, the plaintiff should ordinkaglgiven
an opportunity, at least upon request, to amend the complaint to correct the problem g ossibl
Bogie v. Rosenbey@05 F.3d 603, 608 (7th Cir. 2013). “Leave to amend need not be granted,
however, if it is clear that any amendment would be futitk.{citing Garcia v. City of Chj.24
F.3d 966, 970 (7th Cir. 1994)). “[F]utile repleadings include restating the samedaus
different language, reasserting claims previously determined, f&dlistate a valid theory of
liability, and the inability to survive a motion to dismis&arcia, 24 F.3d at 970 (internal
citations omitted).

The Court has given the Plaintiff the opportunity to amend his Complaint with regard to
these claims against the originally named Defendants, but other than his Foeridraent
claims, he has not stated any new féuas plausibly support of his claims. Because “[t]he
Plaintiff has already been granted one opportunity to amend his complaint, andribVers
futile,” the Court will dismiss his claims for malicious prosecution, intentional infliction o
emotional distres, conspiracy, and violation of the Fifth Amendment against the originally
named Defendants with prejudi@ee Arington v. Worker's Compensation Bd. of,IN@. 1:16-
CV-315, 2017 WL 2378209, at *3 (N.D. Ind. June 1, 2017). Further, it is clear that the
Defendant’s Fourth Amendment claim against Defendant Rutledge is futile ,ea@Gauint will

also dismiss that claim with prejudice.

B. New Legal Theories

1. Sixth and Seventh Amendments
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In his Amended Complaint, the Plaintiff asserts a claim basetbtation of his Sixth
Amendment rightsThe Sixth Amendment provides:

In all criminal prosecutions, the accused shall enjoy the right to a spedgyblic

trial, by an impartial jury of the state and district wherein the crime shall have be

committed,which district shall have been previously ascertained by law, and to be

informed of the nature and cause of the accusation; to be confronted with the

witnesses against him; to have compulsory process for obtaining witnesses in his

favor, and to have thessistae of counsel for his defense.
U.S. Const. amend. VI. The basis for the Plaintiff's claim appears to be that he veasalgmy
trial and assistance of counsel during the proceedings stemming fronfftbhesto@ conducted
by Defendant Rutledge, in which the Wabash Superior Countlfthe Plaintiff guilty.The
Plaintiff is asking the Court to reject the state court’s judgment based on takeadenjury trial
and provision of counsel. However, tReoker-Feldmaloctrine bars this claim because it
attacks the state court’s judgmenherefore, the Plaintiff has not stated a claim upon which
relief can be granted for violation of his Sixth Amendment rightsimilar analysis applies to
the Plaintiff's Seventh Amendment claimhich provides that “[i]n suits at common law, where
thevalue in controversy shall exceed twenty dollars, the rightaifligi jury shall be preserved
... U.S. Const. amend VIThe Plaintiff's claim is based arourt proceedings that resulted
from the incident with Defendant Rutledge and therefore mustailso

Because the Court has found that these claims are barredRgdkerFeldman

doctrine, any amendment to them would be futile, and the Court will therefore dismiss the

Plaintiff's Sixth and Seventh Amendment claims with prejudice.

2. Eighth Amendment
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Next, the Plaintiff asserts in his Amended Complaint a claim based on violation of his
Eighth Amendment rights. The Eight Amendment provides: “Excessive bail shall not be
required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.” UtS. Cons
amend. VIII. In his original Complaint, the Plaintiff alleges that he was floeltwo weeks “with
no court, nor bond.” (Compl. 3.) The Court identified his failure to offer any evidence ofrsuch a
incident, other than this assertion, as a deficiency in his Complaint. In his Amended i@ompla
the Plaintiff males clear that this incident occurred in 2013, well outdidévo-yearstatute of
limitations.See Behavioral Institute of Ind., LLC v. Hobart City of Common Cquttsl F.3d
926, 929 (7th Cir. 2005noting that the statute of limitations forl883 claims is two yearshs
for the traffic stops, the Eighth Amendment’s cruel and unusual punishment clause does not
apply because it applies only to convicted prisoriees. Kinggy v. Hendricksarnl35 S. Ct.

2466, 2475 (2015Moreover, the Supreme Court has set a “gross disproportidrethtydard

for Eight Amendmenéxcessive fineslaimswherein a court must consider whether the fine “is
grossly disproportional to the gravity of the defendant’s offeree’ United States v.
Bajakajian 524 U.S. 321, 336-37 (1998Yhile the Plaintiff may be dissatisfied that he was
required to pay the traffic tickets, the amounts assignefhafem grossly disproportionate to
the offense oWhich the Plaintiff was accused. Therefore, the Plaintiff has failed to staiama cl
for violation of his Eighth Amendment righégjainst any of the DefendanBecause an Eighth
Amendment claim is not cognizable against any of the Defendants, thediSmidses such

claims with prejudice.

4. Tenth Amendment
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The Plaintiff asserts a claim based on a violation of his Tenth Amendment Tights
Tenth Amendment provides: “The powers not delegated to the United States by the @onstitut
nor prohibited byt to the States, are reserved to the States respectively, or to the people.” U.S
Const. amend. X. However, the purposdefth Amendmenis to“protect the states from
federal intrusion that might threaten their separate and independent@xistEDonnell v. Vill.
of Downers Grove656 F. Supp. 562, 569 (N.D. Ill. 1987) (citiBgOC v. Wyomingd60 U.S.
226 (1983)). kere the Plaintiffails to allege any conflict between the federal and state
governments. Therefore, to the extent the Plaintiff seeksing a Tenth Amendment claim
against any of the Defendants, he has not stated a gt@mwhich relief can be granted—nor

can he. Therefore, the Court will dismiss this claim with prejudice.

5. Fourteenth Amendment

The Plaintiff asserts a claim basawl a violation of his Fourteenth Amendment rights.
The Fourteenth Amendment provides, in relevant part: “No State shall makemeesfy law
which shall abridge the privileges or immunities of citizens of the United Stated)alloarsy
State deprivany person of life, liberty, or property, without due process of law; nor deny to any
person within its jurisdiction the equal protection of the laws.” U.S. Const. amend. XIV.

The Plaintiff's claims all stem from what he believes were unlawful traffigsstoade
without probable cause. However, the Supreme Court has stated that “[tjhe Fourth Amtendme
was tailored explicitly for the criminal justice system, and its balance betweeidiradiand
public interests always has been thought to define the ‘process that is dugumrssef person
or property in criminal casesGerstein v. Pugh20 U.S. 103, 125 (1975). Where “the nature of
the allegations falls clearly within the ambit of those activities regulated by ti#hFou

Amendment,” the Fourth Amendment provides the appropriate standard for evaluatohg,
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and “there [i]s no need for the district court to further analyze the case undeictiiees of the
Fourteenth AmendmentKernats v. O’Sullivan35 F.3d 1171, 1182 (7th Cir. 1994§e also
Tesch v. Cty. of Green Lgkieb7 F.3d 465, 472 (7th Cir. 1998) (stating that the plaintiff could
not “use substantive due process to backdoor the district court’s conclusion thadtis arr
satisfies the Fourth Amendment’s reasoeabks standard”).

The Plaintiff's claims'fall[] clearly within the ambit of those activities regulated by the
Fourth Amendment.” Therefore, the proper standard for the Court to considersthis tzat
provided by the Fourth Amendment, which the Cha already done and will not reiterate

here.

6. Failureto Protect

In his Amended Complaint, the Plaintiff added a claim for failure to protect agains
DefendaniNystuen The Plaintiff alleges that Defendant Nystueited to intervene in
Defendant Shéérly’s alleged violations of the Plaintiff’s rights despite having a reaisien
opportunity to do so. A police officer may be liable for a claim brought pursuant to 42 U.S.C.
§ 1983 where he fails to intervene to prevent an unconstitutional wrong, mgkextessive
force, given a reasonable opportunity to doYsamg v. Hardin37 F.3d 282, 285 (7th Cir. 1994).
Officers “who have a realistic opportunity to step forward and prevent a feffaser from
violating a plaintiff's rights through the use ofcessive force but fail to do so,” therefore, can
be held liableMiller v. Smith 220 F.3d 491, 495 (7th Cir. 2005). The Seventh Circuit “has
implied that a ‘realistic opportunity to intervene’ may exist wheneveiffaseocould have
called for a backup, called for help, or at least cautioned the excessive foratadéte stop.”

Id. (internal quotation marks and brackets omitted). The Court has found that the Plaintiff has
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sufficiently alleged a constitutional violation on the part of Defen8aefferly The Plaintiff
has plausibly alleged that Defendant Nystuen had a realistic opportunity to prevemdant
Shefferly from taking the allegedly unconstitutional actions, arfitalseherefore hasdequately

stated a claim for failure to protedanst Defendant Nystuen.

C. Added Defendants

In his Amended Complaint, the Plaintiff added the State of Indiana and four other groups
of Defendants, apparently based on their employment relationship with the indivicirakd
Defendants(1) theunnamed sheriffs and chiefs of police of the various acdased
enforcementlepartments(2) the Indiana State Police Department, the Wabash Police
Department, the Michigan City Police Department, the LaPorte County Shérgpartment, the
Nappanee Paie Departmentandthe Fort Wayne Police Department; (8¢ Cityof Wabash,
the City of Indianapolis, Michigan City, the City of Nappanee, the City of Watyne, andhe
City of Knox; and (4) Marion County, LaPorte County, Elkhart County, Allen County, and
StarkeCounty.Defendant Rutledge is an Indiana State trooper and performed the relevant traff
stop in Lagro Township, located withinablashCounty; Defendant Escutiaas Indiana State
trooper and performed the relevant traffic stop in Michigan City, locatednwitifforte County;
Defendant Hahn is employed by LaPorte County; Defendant Balasa is emplayedCity of
Nappanee, located within Elkhart County; Defendant LaMartz is employdgk bgdiana State
Police as a Capitol Policeff@er in the city of Indianapolis, located within Marion County;
Defendants E.M., Shefferly, and Nystuen are employed by the City of FgriaMacated
within Allen County. As noted below the Court construes the Sheriff of Knox to cefiee t

Chief of Rolice of the City of Knox, located within Starke County.
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1. The State of Indiana

The Defendant has sued the State of Indanthe theory that the State is responsible for
training the individual Defendants, or at least instituting policies and procatategverned
the Defendants’ training, and was deliberately indifferent to the individudahDants’ actions.
However, the Plaintiff cannot bring a cause of action under 42 U.S.C. § 1983 against a state
because a state is not a “person” within the nmgpof the statute. In relevant part, 42 U.S.C.

§ 1983 states:

Every person who, under color of any statute, ordinance, regulation, custom, or

usage, of any State or Territory or the District of Columbia, subjects, cectus

be subjected, any citizen thfe United States or other person within the jurisdiction

thereof to the deprivation of any rights, privileges, or immunities securdaeby

Constitution and laws, shall be liable to the party injured in an action at law, suit in

equity, or other properrpceeding for redress . . . .

42 U.S.C. § 1983.

“[1]t is well established that neither a state nor a state agency . . . is a ‘derdbe
purposes of § 1983Ryan v. lll. Dep’t of Childre& Family Servs.185 F.3d 751, 758 (7th Cir.
1999) (citingWill v. Mich. Dep’t of State Poli¢el91 U.S. 58 (1989) (“We hold that neither a
State nor its officials acting their official capacities are ‘persons’ und@88.")). Therefore, the
Plaintiff cannot bmg this claim against the State, and the Courtdisiniss these claims with
prejudice.See Longs v. State of Infllo. 3:07€V-83, 2007 WL 2479325, at *2 (N.D. Ind. Aug.

29, 2007) (dismissing 88 1983 and 1985 claims against the State of Indiana as futile because it

was a norsuable entity).

2. Unnamed Sheriffs and Chiefs of Police
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The Plaintiff'smaintheory of liability as to theinnamed sheriffs and chiefs of police is
based on the unnamed Defendants’ supervisory authority over the indefealdants named
in the Raintiff's original Complaint. Thaloctrine of respondeat superior, under which a
supervisorcanbe held liable for a subordinate’s actions, does not apply to § 1983 $ases.
Zimmerman v. Tippecanoe Sheriff's De@% F. Supp. 915, 924 (N.D. Ind. 1988) (citihdams
v. Pate 445 F.2d 105, 107 (7th Cir. 1971)p $tate a claim against the unnamed Defendants
their individual capacitieghe Plaintiff mustllege factshatplausibly suggest that the unnamed
Defendants were personally involved in the alleged violation the PlaintgfisstiSee Rascon v.
Hariman, 803 F.2d 269, 273 (7th Cir. 1986). However, Rtantiff does not allege any facts
regarding theersonal involvement of the unnamedfendantshe provides only conclusory
statements that thennamed Defendants “personally participated in the unlawful conduct
challenged herein,” and that, if they did not personally participatenih@medefendants
“authorized, acquiesced, set in motion, or otherwise failed to take necesparjosprevent” the
complained of conductSeeAmend. Compl. 11 315, 362.) These statements are not sufficient to
plausiby suggest that any of the unnanigefendants are liable in their individual capacities.

The Plaintiff's claims against thennamed Defendants in their offil capacities also
must fail. “If a plaintiff brings suit against a government entity, any claim agamofficer of
that entity in his or her official capacity is redundant and should be dismiséeckiio-Avalos
v. City of Hammond IndNo. 2:16ev-172, 2017 WL 57850 (N.D. Ind. 2017). The Plaintiff has
sued each of the cities and countgsvhichthe unnamed@efendants are employeandthe
Plaintiff's claims are duplicative of those brought againstéfevant government entities
Therefore, the Rintiff has failed to state a claim as to the unnaDef@ndantSheriffs and

Chiefs ofPolice, andthe Court will dismiss these claims with prejudi&ee Tyler v. SevieNo.
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2:14CV-162, 2014 WL 3384658, at *2—3 (N.D. Ind. July 9, 2014) (dismissing slaiitin
prejudice against warden where Plaintiff appeared to base liability udd&38on a general
respondeat superior theory and there was no plausible basis to infer that thewasde

personally involved in the allegedly unconstitutional activity).

3. Defendant Sheriff and Police Departments

The Plaintiff has sued the Indiana State Police Departrient,aPorte Count8heriffs
Departmentthe Wabash Police Department, the Michigan City Police Department, the
Nappanee Police Department, and the Péaiyne Police Department. Not every local
governmental entity may be held liable under § 1983. In Indiana, a municipal police @gpartm
is not a suable entity under § 198&e Martin v. Fort Wayne Police Deptlo. 1:09€V-48,
2010 WL 4876728, at *3 (N.D. Ind. Nov. 23, 2010). This is because under Indiana law, a
municipal police department has no separate legal existence apart fromy thighcithich it is
affiliated. Id.; Martin v. Fort Wayne Police Dép No. 1:11€V-346, 2014 WL 854093 (N.D.
Ind. Mar. 5, 2014). Therefore, none of the city police departments named by the Rieentiff
suable entities under § 1983 and must be dismissed from this &dti®nise, as a state agency
of the State of Indi@a—a non-suable entity under § 19883e Indiana State Police Department
is not a suable entity under § 1983.

The same is true of county shesftiepartmentsSee Riley v. Lake Cf\No. 2:17 CV
368, 2018 WL 3239732, at *3 (N.D. Ind. July 3, 201&®)llecting cases finding that under
Indiana law, sheriff’'s departments are not suable entisler v. Jay Cty. Sheriff's Officé&lo.
1:11CV-380, 2012 WL 2880563, at *2 (N.D. Ind. July 13, 2012) (noting that “under Indiana

law, a ‘sheriff's departmehhas no separate corporate existence and is therefore not a suable
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entity’). Therefore, Defendant LaPorte Couftyeriffs Department is not a suable entity under
§ 1983 and must be dismissed from this action.
The Court will dismiss these claims with judice becausthese entities are not suable

under 8§ 1983See Longs2007 WL 2479325, at *2.

4. Defendant Cities and Counties

The Plaintiff has named as Defendants the cities of Wabash, IndianapohggdiCity,
Nappanee, Fort Wayne, and Knox and the counties of Marion, LaPorte, Elkhart, Allen, and
Starke.The Plaintif asserts that these Defendawsre deliberately indifferent to the violation of
his rights by failing to appropriately train their employeédanicipalities may be held liable
under 8§ 1983 if their official policies, including unwritten customs, cause constitutiona
violations.See Monell v. Dep’t of Soc. Servs., of the City of, M35 U.S. 658, 690-91 (1978).
To establish liability on this #ory, the Plaintiff must prove that (1) the Plaintiff suffered a
deprivation of a federal right; (2) as a result of either an express municijusi, potespread
custom, or deliberate act of a decismaker with final policymaking authority for the City;
which (3) was the proximate cause of the Plaintiff's injleynco v. City of Chj.286 F.3d 994,
998 (7th Cir. 2002) (citingylonell, 436 U.S. at 690-91The Plaintiff cannbstate a claim
against the Citiesf WabashMichigan City, or Indianapolibecause thse cities do not employ
any of the named Defendants. The acts alleged to have occurred in these miigsonpeie
performed by Indiana State troopeesployed by the Statandthee isthereforenothing for
which the Citieof WabashMichiganCity, or Indianapolisan be liableSeeGisler v. City of
Indianapolis No. 96-236-C, 1997 WL 33330756, at *6 (S.D. Ind. Aug. 26, 1997) (neither city

nor county could not be held liable where there was no empégpleyee relationship with the
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accused idividual actor)cf. alsoMarion v. City of Corydon, Ind559 F.3d 700, 706 (7th Cir.
2009) (“Because we find no constitutional violation by the police officergjitiiect court
correctly dismissed [the plaintiff's] claims agditise named municipaléds am against the
[named county].”). After being given the opportunity to amend his Complaint, thedefedid
not name any additional individual actors that might have an empdoyeleyee relationship
with the Cities of Wabash, Michigan City, and Indianapolis. The Court finds thatrfurthe
amendment regarding the claims against these three Cities would be futile and wil thesés
claims with prejudice.

Likewise, the Plaintiff has also failed to state a claim against the countiéarion,
Elkhart, Allen, and Starke because the Plaintiff has not alleged that anygluadigctor
employed by or acting on behalf of these Defendants violated his rights. Thelatibnréhese
counties appear to have to this case are that they are the cuouthiesvhich the relevant traffic
stops occurred, and there is no indication that any of these counties exercisecuentic
individual Defendants so as to impose liability. After being given the opporturainémd his
Complaint, the Defendant did not name any additional individual actors that might have an
employeremployee relationship witMarion, Elkhart, Allen, or Starke County. The Court finds
that further amendment regarding the claims against these five counties wautitesnt wil
dismiss these claims with prejudice.

The City of Fort Wayne has admitted that the Plaintiff has stated a claim agaassdt b
on alleged Fourth Amendment violations. But, Fiaintiff has not alleged sufficient facts in his
Amended Complaint to mettie pleading standard on his claims agaimstDefendants Citgf
Nappanee, City of Knox, and LaPorte Couri§eventh Circuit precedent dictates that a

plaintiff's Monell claim that is based upon rote allegations of an unconstitutional custom or
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policy should be dismissed if the plaintiff alleges no facts that suggest the utotiomst
policies actually exist.Doffin v. Ballas No. 2:12€V-441, 2013 WL 3777231, at *6 (N.D. Ind.
July 18, 2013) (citingstrauss v. City of Ch¥60 F.2d 765, 767 (7th Cir. 1985)). As noted above,
the doctrine of respondeat superior, under which a supervisor could be held liable for a
subordinate’s actions, does not apply to § 1983 c&sesZimmermar25 F. Supp. at 924.
Therefore, “[p]Jroximate causation between the muypailiiy’s policy or custom and the
plaintiff's injury must be present” to avoid “impos[ing] a broad, general ltgydising
insurmountable constitutional difficultiesStrauss 760 F.2d at 767. “[B]are allegations cannot
stand when the policy identified is nothing more than acquiescence in prior miscotdluct.”
“[S]ome fact indicating the existence of some such policy must be ptedt 768. “Without
some evidence apart from the fact of employment . . . that a policy causmgfjganjury

might exist, the plaintiff simply cannot proceed in court against the municipatditysuch a
claim “will lie only for those injuries cause by faults ‘systemic in natuasd “[b]Jecause a
municipality can be held liable only for its regular procedures, not for theddatadependent
tort of an individual employee, some fact indicating such procedures must apear in t
complaint.”ld. at 770.

A city cannot be held liable underl®83 “merely because a police officer
unconstitutionally injured a citize such an isolated incident by a police officer does not show
that a policy of the city cause the injuriMalak v. Assoc. Phys., In@.84 F.2d 277, 283 (7th
Cir. 1986). The Plaintiff's claims against Defendant Cities are based on thedenogof their
respective employees. None of the Defendant Cities may be held liable uriis & the
wrongdoing was not caused by their respective employees. Therefore, tiiéf Rks alleged

only an isolated incident in support of imposing liability on eaclhese¢ Defendants. Isolated
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incidents are not categorically insufficient to imposES83 liability, but the Plaintiff has not
pleaded any other facts that, when accepted as true, demonstrate a systemic pudioyro
instituted by each of the Defendantgharegard to their own employees. Thus, the Plaintiff has
not stated a claim against the Defendant Cities Nappanee, and Knox. Under theasamiag,
the Plaintiff has not stated a claim against LaPorte CoAittyough the Court is skeptical that
the Raintiff will be able to plead facts sufficient to plausibly sugdéenellliability as to these
Defendants, because the Plaintiff has not yet had the opportunity to himetiegations on this

point, the Court will dismiss these claims without prejadic

D. Joinder of Claims

Federal Rule of Civil Procedure 20 provides in relevant part that a plaintiffomay
multiple defendants in one lawsuit if “any right to relief is asserted against thdhy, jo
severally, or in the alternative with respecbtarising out of the same transaction, occurrence,
or series of transactions or occurrences|.]” Fed. R. Civ. P. 20(a)(M)(&js case, the Plaintiff
has attempted to join numeroelaims encompassing multiple individuals, law enforcement
agencies, ties, counties, and even federal distridtise Plaintiff has alleged that all of his
claims are tied together because of a conspiracy to racially profile the PlainfCourt has
determined not only that the Plaintiff has not pleaded sufficient facts to plaalédgg such a
conspiracy, but also that he will not be able to do so. Therefore, with the exceptioh of eac
individual Defendant and his respective employer, these claimosralernunrelated
occurrences‘Unrelated claims against differergféndants belong in different suit&Seorge v.
Smith 507 F.3d 605, 607 {7 Cir. 2007).“A litigant cannot throw all of his grievances, against
dozens of different parties, into one stewp¥@¥lieeler v. Wexford Health Sources, Ji6&9 F.3d

680, 683 (7th Cir. 2012).
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When screeningamplaints, “courts can and should sever an action into separate lawsuits
or dismiss defendants who are improperly joined under Federal rule of Civil Pro2éda)ye).”
Mitchell v.Kallas, 895 F.3d 492, 502 (7th Cir. 2018])tijzg Owens v. Hinsley635 F.3d 950,

952 (7th Cir. 2011) Federal Rule of Civil Procedure 21 provides: “Misjoinder of parties is not a
ground for dismissing an action. On motion or on its own, the court may at any time, on just
terms, add or drop a party. The court may alsersany claim against a partyWhen the case

is in its infancy, it is the practice of this court to notify the plaintiff and allow him ¢adde

which claim (or related claims) to pursue in the instant-easewell as to decide wheor if to

bring the other claims in separate sui&ghon v. Blaiy No. 3:17€V-559, 2018 WL 1744960
(N.D. Ind. Apr. 10, 2018) (citingVheeley 689 F.3d at 683). “The court could also properly limit
this case by picking a claim (or related claims) for [the Plaintiff] . Id..(citing Wheeley 689

F.3d at 683). However, “[t]his option is fraught with complicas . . . Which defendants are
excess? Whichlaim should remain? The one first discussed in the body of the complaint? The
one most extensively discussed? The one joining the most defendants? The one joining the most
claims? Should the court pick one that states a claim even if it is not among those ‘bptions?
Scruggs v. ShihadeNo. 3:16€V-722, 2017 WL 1546176, at *2 (N.D. Ind. Apr. 28, 2017).

The Defendant against which the Plaintiff asserts the largest number of idlaims
Defendant Rutledge. Defendant Rutledgal$® the first named Defendant, the Defendant
discussed first in bottine Original and Amended Complaints, and the Defendant discussed most
extensively in th®riginal and Amended Complaints. Thus, Defendant Rutledge would seem to
be an appropriate choiddut, choosing the claims agaii3fendant Rutledge as those that
should remain in the present action while severing the rest would result in the aisrihiss
entireaction as the Court is dismissing all claims against Defendant Rutledigerejudice.

The Court has found that tiRaintiff has sufficiently alleged a Fourth Amendment Claim
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against Defendant LaMartz, but severance oféhgainingDefendants would likely deprive the
Court of venue® again resulting in dismissal of the entire actibhe largest group of related
Defendants against whidhe Plaintiff assertslaims are as tBefendants Shefferly and Nystuen
for violation of his Fourth Amendment rightss to Defendant Nystudar failure to protegtand
as to the City of Fort Wayne fddonell liability .

The Plaintiffis the mater of his Complaint, and as it is not clear to the Court what claims
the Plaintiff would prefer to pursue in this action, the Court will instruct the Plaiot#tivise
the Court whiclhrelatedclaim(s) he wishes to be considered in this action and whether he wishes
to pursue some or all of the remaining claims in separate acBeasStrominger v. Ind. Dept. of
Corr., No. 1:15ev-1654, 2015 WL 9473652, at *2 (S.D. Ind. Dec. 28, 2015) (citiytes v.
United States416 F.3d 551, 552 (7th Cir. 2005)he Plaintiff will have thirty (30) days in
which to so notify the CourThe Court cautions the Plaintiff that he may not include any claims

that the Court has dismissed with prejudice either in this action or in a sevioed ac

CONCLUSION
Forthe foregoing reasons, the Fort Wayne Defendants’ Motion to Dismiss [ECF No. 90]
is GRANTED, and Defendant Balasa’s Motion to Dismiss [ECF No. 92] is GRANTEDobut
relief different than requestedll claims againsDefendants Rutledgéie Sheriff ofKnox, the

City of Wabashand the Wabash police department, the City of Indianapdichigan Cityand

6 Under 28 U.S.C. § 1391, venue would be proper as to Defendant LaMartz in tieeidisthich he
resides or the district in which “a substantial part of the events osi@mésgiving rise to the claim
occurred.” It is clear that, absent the Plaintiff's conspiracy claim, no eveatsissions related to the
Plaintiff's encounter with Defedant LaMartz occurred in the Northern Distétindiana The relevant
traffic stop and subsequent court appearance occurred in Indianapolis, whittieiSouthern Distriatf
Indiana There are no allegations, however, regarding Defendant LaMadiemey, and the Court
cannot make a determination regarding venue at this time.
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the Michigan City police departmenhe State of Indiana and the State of Indiana police
department, the unnamed Sheriffs and Chiefs of Police, and the Counties of Largo, Mari
Elkhart, Allen, and Starke are DISMISSED WITH PREJUDICEe Plaintiff’s claims for
violation of his Fifth, Sixth, Seventkighth and Tenth Amendment rights; civil and federal
conspiracy; intentional infliction of emotional thisss; and malicious prosecution are
DISMISSED WITH PREJUDICE as to ALDefendants. In addition to improper joinder, the
Plaintiff has failed to state a claim fvtonell liability against Defendants Cityf NappaneeCity
of Knox, and LaPorte County; however he has not yet had the opportunity to amend these
claims, and the Court wiDISMISSthemWITHOUT PREJUDICE The Plaintiff is GRANTED
thirty (30) days to file a notice with the Court regarding what claims he wishesrtaman this
action and what eims, if any—that the Court has not dismissed with prejuditieat-he still
wishes to pursue in separate actidrtee Plaintiff also has thirty (30) days within which to file a
second amended complaint in this action that complies with the joinder requirentettis a
pleading standards under the Federal Rules of Civil Procemlarkequately plead a claim for
Monell liability, if appropriate

SO ORDERED orseptembed, 2018.

s/ Theresa L. Springmann

CHIEF JUDGE THERESA L. SPRINGMANN
UNITED STATES DISTRICT COURT
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