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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
FORT WAYNE DIVISION
JARREN AUSTIN, et al., )
Plaintiffs,

V. Causélo. 1:18-CV-82-HAB

N N N N N

AUTO HANDLING CORPORATION, et )
a., )
)
Defendants. )
OPINION AND ORDER

Is late better than never? That is the question posed by the briefs related to Plaintiffs’
second request for leave to amengirticomplaint, filed mee than twenty mohs after this case
began. The primary dispute betwethe parties is whether Plaiffg’ proposed amendments are
legally futile, both under Indianaeand a stipulation entered by therties in a fated bankruptcy
matter. Having reviewed the varioaggyuments advanced by the pgtthe Court concludes that
Plaintiffs must be permitted to amend their conmglddowever, the Court concludes that the scope
of the proposed amendment is inappropriate aathfiffs’ right to amendwill be limited as set
forth below.
A. Factual and Procedural Background

This employment discrimination action svdiled in April 2018, with an Amended
Complaint filed in September 201&fter a year of litigation, Diendant Jack Cooper Transport
Company filed bankruptcy, staying this action. Hutomatic stay was in place for four months,
with litigation resuming in December 2019. Ptdis’ motion seeking leave to amend their

complaint for a seand time was filed six days after the stay was lifted.

Dockets.Justia.com


https://dockets.justia.com/docket/indiana/inndce/1:2018cv00082/93970/
https://docs.justia.com/cases/federal/district-courts/indiana/inndce/1:2018cv00082/93970/81/
https://dockets.justia.com/

As set forth in that motion, Plaintiffs wattt amend their complaint for a second time to
make the following changes: (1) remove Ariel Mgohery as a plaintiff; (2) include an additional
claim by Plaintiff Jarren Austin against an additional defendant, Michael Riggs; (3) add an
additional plaintiff, James Thompson; and (4) &dendants’ insurers as defendants. (ECF No.
64 at 2). Defendants assert thia proposed amendments amgaley futile and would prejudice
their defense.

B. Legal Analysis
1. Standard of Review

As both parties note, leavedamend a complaint should bedty granted when justice so
requires.SeeFed. R. Civ. P. 15(a)(2). However, a distrcourt is not required to permit an
amendment where there is undue delay, bad fdiitory motive, undue prejudice, or when the
amendment would be futil®ethany Pharmacal Co. v. QVC, In241 F.3d 854, 861 (7th Cir.
2001). An amendment is futile if the addeldim would not survig a motion for summary
judgment.d.

2. Dismissal of Ariel Montgomery

Defendants first assert thamendment is not necessarydismiss the claims of Ariel
Montgomery because that could be “accomplished joynt stipulation pursuant to Federal Rule
of Civil Procedure 41(a)(1)(A)(if).(ECF No. 72 at 6). The Courtsfigrees. Rule 41(a) speaks in
terms of dismissing an “action” but does nwntion the dismissalf individual claimsBerthold
Types Ltd. v. Adobe Sys. In242 F.3d 772, 776 (7th Cir. 2001p{mg that Rulet1(a)(1) speaks
in terms of dismissing an aeti, not a claim). The Rule does apply here, then, where numerous

claims by numerous plaintifisould continue to pend amst numerous defendants.



It is the usual practice of this Court to ragtthe filing of an ameded complaint to remove
individual parties or claims. The filing of the anded complaint effectiveterminates the sought-
to-be-dismissed claim, as an amended complapgrsedes an original complaint and renders the
original complaint voidFlannery v. Recordingndus. Ass’n of Am354 F.3d 632, 638 n.1 (7th
Cir. 2004). The Court sees no reasormepart from that practice tee Therefore, Plaintiffs will
be granted leave to amend their complainetoove Ariel Montgomergs a party-plaintiff.

3. Addition of Defendants’ Insurers

The parties next dispute a@tiffs’ right to add Defadants’ insurers, American
International Group, Inc. (“AlG”) and National iém Fire Insurance Company of Pittsburgh, Pa.
(“National”), as party-defendants. According Defendants, Plaintiffs attempt to add AIG and
National runs afoul of Indiana’s prohibition against so-called “direct action” S4&te.g, Wilson
v. Continental Cas. Cp778 N.E.2d 849, 851 (Ind. Ct. App. 20@2An injured third party does
not have the right to bring ardct action against a wrongdoer'atility insurer?). Plaintiffs
counter that this is not a direattion claim, but instead a clafior declaratory judgment which is
exempted from the direct action ruteee e.g, City of South Bend v. Century Indem. (821
N.E.2d 5, 13 (Ind. Ct. App. 2005). While the Court agrevith Plaintiffs orthe applicability of
the direct action rule, it nonethekeconcludes that iatks jurisdiction over Rintiffs’ declaratory
judgment action as it is proposed.

Any discussion of the proposed amended comida to the insurers must begin by noting
the dearth of allegations agditisem. AlIG and National are méried in only one paragraph of
the proposed Second Amended ComplaeeECF No. 64-3 at 4). The “allegations” against the
insurers are that they insure Defendants fortflmanagement and professal liability,” and that

they are liable for the acts of their insuredd.)( The only other indication that the insurers are



involved is a stand-al@nreference to “declai@y relief’ in theprayer for relief. kd. at 39). No
other allegations or claims aigst the insurers are made.

Plaintiffs assert two bases for this Couptiigsdiction over their suit: federal question under
28 U.S.C. § 1331 and supplementaigdiction under 28 U.S.C. § 136Td(at 5-6). Presumably,
Plaintiffs are invoking 8 1367 withespect to the declaratory judgment action, as suits brought
under the Declaratory Judgment Act (28 U.S.22@81) have no independgutisdictional basis.
GNB Battery Techs., Inc. v. Gould, In€5 F.3d 615, 619 (7th Cir. 1995). Supplemental
jurisdiction can be anppropriate vehicle for bringing a dachtory judgment action before the
same court that is heagrthe underlying tort clainBee e.g, O’'Bannon v. Friedman’s, Inc437
F. Supp. 2d 490 (D. Md. 2006).

The problem with exercisingupplemental, or any otheyrisdiction over Plaintiffs’
proposed claims against AIG and National is th& ot at all clear thahose parties have an
actual case or controversy. Both the Declayafidgment Act, 28 U.S.C. § 2201(a), and Atrticle
lIl of the Constitution, Const. art. 3, s 2, requihe existence of a case or controversy before
jurisdiction will lie. Aetna Life Ins. Co. of Hartford, Conn. v. Hawqr800 U.S. 227, 239-40
(1937). A “controversy” in thisantext must be “definite and carte, touching thkegal relations
of parties having adversegial interests. It must be a realdasubstantial controversy admitting of
specific relief through a decreea€tonclusive character, astadiguished from an opinion advising
what the law would be upon leypothetical state of factsld. at 240 (citations omitted). It is
insufficient that an actual controversy may odauhe future; it must presently exist in fatiN.S.,
Inc. v. State of Ind712 F.2d 303, 305 (7th Cir. 1983).

Plaintiffs’ claim against AlG and National, latst as currently tl, does not demonstrate

the existence of an actual controversy involving ithsurers. There is nadication that either



insurer has disputed coverage efendants’ potential liabilityO’'Bannon 437 F. Supp. 2d at
492. The Court has no infoation stating that either insurershdeclared the applicable policies
void. Bankers Trust Co. v. Old Republic Ins. Cab69 F.2d 677, 682 (7th Cir. 1992). For all the
Court knows one or both insurers may haveaalyeaccepted coverageppided a defense, and
are standing ready to indemnifigeir insureds from potential bdity. If that were the case,
Plaintiffs’ declaratory judgmerclaim would be a great wasof time and resources.

Construing all allegations in&htiffs’ favor, the Court concludesdhthe proposed Second
Amended Complaint could ngurvive a facial subject mattgrrisdiction challenge with respect
to the declaratory judgment clai®ilha v. ACT, In¢.807 F.3d 169, 174 (7th Cir. 2015). None of
the allegations can fairly be read to plausiblyndastrate a controversy owbe insurers’ coverage
for Defendants’ alleged liability. Therefore, theutt concludes that Plaintiffs’ proposed claims
against AIG and National are legally futile as péedl leave to amend the complaint to add these
insurers as party-defendants will be denied.

4, Addition of James Thompson

The parties raise several arguments withees the claims afames Thompson, but the
Court finds one dispositive. As noted earlieistbase came to a standstill when the corporate
Defendants filed bankruptcy last year. The autergtay resulting from that bankruptcy filing
was not lifted until after thessuance of an order by the Unitgthtes Bankruptcy Court for the
Northern District of Georgia thajpproved a stipulation between the parties setting forth the extent
to which the stay would be lifted. (ECF No. 65ail9; 63). Therefore, any claim that is permitted
to proceed in the face of the automatic stay rfallstvithin the parameters of the stipulation.

The first issue presented by the filings is funéatal to any analysisthat is the name of

the proposed plaintiff? In the motion for leavedathe proposed complairlaintiffs identify



JamesThompson as the individual to be added. (B@GI5. 64 at 2; 64-3 at 1). As Defendants
correctly noteJamesThompson is not a party to the stipidat (ECF No. 62 at 9). In their reply,
Plaintiffs argue thalDavid Thompson is a party to the stipulation (and he is), and thef@&oniel
Thompson'’s claims are covered by #tipulation. (ECF No. 78 at 7).

The Court finds that one of two thingsgising on here. First, dd and James Thompson
might be different people. In that case, JamemTiffson is not a party tbe stipulation lifting the
stay and his claims are not covered by the siipn. Those claims wouleéémain subject to the
automatic stay under 11 U.S.C. 8§ 3B2te Dublin Props. 27 B.R. 506 (Bankr. E.D. Penn. 1983)
(limiting modification of automatic stalp the terms of parties’ agreement).

It is also possible that, ibugh the inadvertent use of eckmame or middle name, that
David and James Thompson are thesaerson. In this sa, Plaintiffs are correct that Thompson
is a party to the stipulation. However, the Courtsdoet find that his status as a party, in and of
itself, means that the proposed new claim is mdy the stipulation. TH&ubject Claims,” i.e.,
those that are covered by the stgiion, are “an assed racial discrimingon claim” against
Defendants as well as “the commencement anpadation” of a claimfor violations of the
Uniformed Services Employmeahd Reemployment Bints Act of 1994. (ECF No. 62 at 10-11).
Therefore, the Court must determine whethkorfipson’s claim falls wiih one of these two
categories.

Since the stipulation is conttaal in nature, the Court will use contract principles in
interpreting the languag&eege.g, Scott v. Corcoranl35 N.E.3d 931, 939 (Ind. Ct. App. 2019)
(addressing stipulations in a matisettlement agreement). Thenef, the Court will give effect
to the intentions of the parties as expresseddridtr corners of the ingtment, with clear, plain,

and unambiguous terms deemed conclusive of that inftemgtees of Ind. Univ. v. Cohe810



N.E.2d 251, 257 (Ind. Ct. App. 2009). The unambiguanguage of the stigation establishes
clear temporal relationships beten the categories of claimevered by the stipulation and the
stipulation itself. There are thecial discrimination clans that have been “asserted” (filed before
the stipulation) and claims under USERRA that awaiting “commencemgr(to be filed after
the stipulation). Thompson’s proposed claidts not fall under eithecategory. Thompson is
claiming racial discrimination, butis discrimination claiméad not been assed at the time of
the stipulation. Nor is Thompson claiming a viagatiof USERRA, the only claims eligible to be
filed after the stipulation. Thompa’s claims, then, do mdall within the scope of the stipulation
agreed to by the parties.

Thompson'’s inability to bring claims within theogie of the stipulation ital to his ability
to bring those claims before the Court. Theudéipon unambiguously provas that, “[o]ther than
as set forth herein, the Automatic Stay shall renrafull force and shalhot be modified.” (ECF
No. 62 at 16). Only the bankruptcy court in Ggar and not this Court, can modify the stay.
Matter of Mahurkar Double Lumen Hemadisis Catheter Patent Litigatioi40 B.R. 969, 975
(Bankr. N.D. Ill. 1992). Because Thompson’s ngabserted claims wadilviolate the terms of
the stay modification, they cannbe pursued in this Court whilhe stay remas in place.
Therefore, Plaintiffs will not be granted leaveatoend their complaint to add Thompson’s claims.
5. Addition of Jarren Austin’s Defaméon Claim Against Michael Riggs

Defendants advance two arguments in opposition to the addition of Jarren Austin’s
defamation claims. First, Defendardiaim that Austin’s claim fails on the merits because Riggs’
statements were true. Second, theyert that Austin’s claim agairi®iggs is reallya claim against
Defendant Jack Cooper Transpamd therefore would violate thnkruptcy stay. The Court is

not persuaded by either argument.



The Court agrees with Plaintiffs that the lrfulness of Riggs’ statemtnis not before the
Court currently. “[T]he sbstantive merits of a pposed claim are typicallpest left for later
resolution,e.g, under motions to dismiss for summary judgmentRambus, Inc. v. Infineon
Techs. AGE.D. Va. 2004)see alsd’eterson Steels v. Seidmag8 F.2d 193, 194 (7th Cir. 1951)
(“As a general rule the court will not pass npbe sufficiency of ammended complaint upon
motion for leave to file.”). Riggsstatements may or may not habeen true, but the resolution of
that issue will not be made now.

The Court also agrees with PlaintiffsathAustin can pursu@ claim against Riggs
personally. Where an agent or servant ofeatity commits a wrongful act, “both master and
servant are liable for any injury and damages caused by such negligethe&ither or both may
be sued therefor at the option of the injured parynited Farm Bureau Mut. Ins. Co. v. Blossom
Chevrolet 668 N.E.2d 1289, 1291 (Ind. Ct. App. 199fisapproved of on other grounéelo v.
Franklin College of Ind.715 N.E.2d 365 (Ind. 1999), and quotidgnry B. Steeg and Assocs. V.
Rynearson 241 N.E.2d 888, 889 (1968) (original empbasDefendants’ cases dealing with
“official capacity” cases under 8§ &89 are inapplicable to Austinstate law defamation claim.
(ECF No. 72 at 12). The Court concludes thastius claim is appropriate and leave to amend
will be granted to add the defamation claim and to add Riggs as a defendant.

6. Prejudice to Defendants

Finally, Defendants urge theoGrt to deny Plaintiffs the rigto amend on the grounds that
Defendants would be prejudiced by tamendment. It is true théte Court “need not allow an
amendment when there is undue delaymilue prejudice tthe opposing party.Bell v. Tayloy
827 F.3d 699, 705 (7th Cir. 2016). However, underaimendment permittdxy this Opinion and

Order, the Court can see litigejudice to Defendants. The onlybstantive claim that will be



added to the complaint Austin’s claim fo defamation. As Plaintiffs note, Austin’s claim did not
even arise until after Platiffs’ first amendment to the comjitd. The claim isalso brought well-
within the statute of limitationsSeelnd. Code 8§ 34-11-2-4(a).c&ordingly, the Court finds no
undue delay.

Nor does the Court find undue prejudice. Delients assert that “the effect of the
amendment in this case would be to start from square one on distdwe the Court fails to see
how that is true. All the discovery performeddate on the racial diganination claims would be
unaffected by the new defamation claim. Whitidigional, limited discovery will have to be
performed with respect to thliefamation claim, including asond deposition of Austin limited
to that claim, the Court does not find that this additional discovery amounts to sufficient prejudice
to prevent amendment. Therefore, the Court will not bar Plaintiffs’ amendment on prejudice
grounds.
C. Conclusion

For the foregoing reasonsakitiffs’ Second Motion for Leato Amend Complaint (ECF
No. 64) is GRANTED in part and DENIED in paPlaintiffs are directed to file a Second
Amended Complaint removing Ariel Montgomery’s claims, adding Michael Riggs as a party-
defendant, and adding Austin’s defamation claimiagt Riggs. No other amendments to the First
Amended Complaint shall be made. The Second Amended Complaint must be filed no later than
April 10, 2020.

SO ORDERED on March 24, 2020.

s/ Holly A. Brady

JUDGE HOLLY A. BRADY
UNITED STATES DISTRICT COURT




