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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
FORT WAYNE DIVISION

DENICE MARTIN, etal.,
Plaintiffs,
V. CaseNo. 1:18-cv-00121-WCL-SLC
NOBLE COUNTY SHERIFF'S DEPT.

in their official and individual capacities,

)
)
)
)
)
)
)
)
etal., )
)
)

Defendants.

OPINION AND ORDER

Before the Court is a motion (ECF 134)d supporting memorandum (ECF 134-1) filed
by Plaintiffs seeking leave @ourt to file their proposed amended complaint (ECF 130). For
the following reasons, Plaintiffs’ motion is DENIED.

A. Background

Plaintiffs filed their initialcomplaint on May 7, 2018, allegingplations of 42 U.S.C. §
1983 and the Americans with Disabilities Act, aatsing multiple state law tort claims against
various defendants, including the Fort Wayne Police Department (“FWPD”) and the Noble
County Prosecutors, stemming from the servica whrrant on August 22, 2017. (ECF 1). On
July 26, 2018, the Court held a preliminary pretri@hference where it set a deadline of October
25, 2018, for Plaintiffs to seek leave of Couraitnend their pleadings. (ECF 25). At this
conference, Defendants had initially requeste&®eptember 25, 2018, deadliior Plaintiffs to
seek leave to amend their pleags and join parties.SeeECF 22 at 3). Anthony Martin, who

was attending the conference telephonicallyestéhat he believed additional time was
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necessary because Plaintiffteinded to amend their complainMagistrate Judge Paul Chetry
subsequently set an October 25, 2018, deadlinel&ntiffs, and a November 26, 2018, deadline
for Defendants. (ECF 25). Magistrate JudgerBhalso reminded the gges that they were

free to seek the Court’s leave to amémeir pleadings after those deadlines.

On September 4, 2018, Chief Judge Theresa@pann partially granted a motion to
dismiss as to some of the feadants including the Nobleo@nty Prosecutors. (ECF 26).
Pertinent to the present discussion, Chief J@&frangmann held that because “[a] prosecuting
attorney in Indiana clearly acts as a state @fisihen prosecuting criminal cases,” any claim
seeking monetary damages under § 1983 wasauytizable and subjetd dismissal. I¢l. at 3
(citing Bibbs v. Newmar@97 F. Supp. 1174, 1178 (S.D. Ind. 1998))).

On October 31, 2018, the FWPD filed a panti@tion for summaryudgment, claiming
in part that it was entitled to summary judgrmleecause FWPD officersdinot take part in the
service of the warrant in questi, and had no other contact witlkaiRtiffs on the day in question.
(ECF 45, 46). Pertinent to the present motion November 28, 2018, Defendant Indiana State
Police (“ISP”) moved to quash ritiple discovery requests thatere signed solely by Anthony
Martin, on the grounds that he did not sign theahitomplaint in violation of Federal Rule of
Civil Procedure 11, and was therefore agtarty to this action. (ECF 50).

Magistrate Judge Cherryagrted the motion to quasfECF 56 at 2 (“There is no
signature of Anthony Martin on the ComplaintS¢eECF 1)]. Thus, Anthony Martin is not a
proper party.”)). Inthe same order, Judge@hdenied a motion & 52) to join Anthony

Martin, Amanda Delagrange, and Tony Martinguant to Federal Rules of Civil Procedure

! The preliminary pretrialanference was recorded, and the Court haswed the audio recording in reaching its
decision here.

2 The case was reassigned to the undersigned Magistrate Judge on January 2, 2019.
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18(a) and 20(a)(1)(A), findg the motion premature. (ECF 564a5). More specifically, Judge
Cherry relied on a sworn declaratisigned by Denice Martin statinigat Plaintiffs were in the
process of amending their complaint, presusnédbinclude the signatures of the missing
plaintiffs. (d. at 4). In doing so, Judge Cherry notkdt Plaintiffs had yet to file a motion
seeking leave to amend purstitmLocal Rule 15-1(a).1d. (“Northern District of Indiana Local
Rule 15-1(a) requires that ‘dlions to amend a pleadimgust include the originaigned
proposed amendment as an attachment.™)).

All the while, Defendant FWPD’s motionfeummary judgmertemained pending.
Plaintiffs requested and recei/ three extensions to respdndhe motion, giving them until
August 23, 2019, to file a respons&eéECF 54, 57, 66, 74, 78, 92). During this pendency,
FWPD deposed Denice Martin, who stated thétatime the warrant warved, and as of the
time of her deposition, she could not identify arf the law enforcemérfficers who were
involved in the service of the warrant as FWéfficers. (ECF 115 at 7-14). Plaintiffs
eventually filed a response (ECF 109), amoeandum in support éneof (ECF 111), and a
signed declaration by Denice Martstating that she did in famtcognize FWPD officers (ECF
110 1 6). Plaintiffs also asserted that they yetdo receive discovery(ECF 109 at 2-3). On
December 17, 2018, District Judge William Lgranted the motion for summary judgment,
noting that FWPD had answered all discoveryuests posed to it, consistently denying any
involvement in the event leading tiwe present suit. (ECF 1327%8). Judge Lee further held
that Denice Martin’s declaration, without any evitiary support, did “nogive rise to a fact
issue that survives the motion for summarggment,” and in any ewt “a municipal police
department is not a suabletighunder Section 1983.”Id. at 12 (citation and internal quotation

marks omitted)).



Plaintiffs filed their amended complaint dlovember 22, 2018, before Judge Lee issued
his order on the motion for summary judgme{ECF 130). However, because the amended
complaint was untimely under Federal Rule ofilvocedure 16, and because Plaintiffs failed
to seek the Court’s leave agjoired pursuant to Federal RaeCivil Procedure 15, Plaintiffs
were directed to file the preganotion and the Clerk was directixshow Plaintiffs’ filing as a
proposed amended complaint. (ECF 131). Rftshproposed amended complaint substantially
mirrors their initial complainexcept in the following relevant respects: (1) the proposed
complaint is signed by Anthony Martin, in additito Denice Martin and Quinton Martin, (2)
Plaintiffs now allege that Deniddartin is able to iéntify FWPD officers who were involved in
serving the warrant, and (3) Riéffs seek to add a claim amst John Ammo, the Noble County
prosecutor who allegedly prepared teareh warrant at issue. (ECF 130).

In the present motion, Plaintiffs advance a vgradtarguments. Firsthey maintain they
were prejudiced by the failure tife parties to respond to dis@ry requests filed by Anthony
Martin, arguing that Defendanare playing “hide-n-seektith relevant informatiori. (ECF 134
at 4). They also attack ti@ourt's scheduling conference, anggithat it was “ceremonial and
ritualistic” and complaining that defense attys who were present have since withdrawn from
the case. I¢. at 2-3). Finally, Plaintiffs contend thifiey need to amend the complaint in order
to identify previously unknown officers andadd a “conflict of interst” claim against the
Noble County prosecutor who pepd the search warranid.(at 5-6). Defendants have not

filed a response, and their time to do sorm@as passed. N.D. Ind. L.R. 7-1(d)(3)(A).

3 In support of their contention, Plaintiffs cite to the various discovery responses of Defendants at ECF 69, 70, 71,
and 72. While the relevant Defendants did raise objectmtise discovery requests in each of these entries, the
objections were based on either the breafithe request, claims of privilege, or violation of the Federal Rules. As
such, it is unclear how any of the discovery responses cited by Plaintiffs concern Anthony Mattis'asta non-

party or how an amended complaint would resolve these objections.



B. Legal Standards

Pursuant to Federal Rule 16, the Court must issue a scheduling order limiting the time “to
join other parties, amend the pleadings, compaleteovery, and file motions.” Fed. R. Civ. P.
16(b)(3)(A). When a madn to amend is filed after the Rulé deadline to do so has passed, the
Court is “entitled to apply the heightengdod-cause standard of Rule 16(b)(4) before
considering whether the requirements of Rule 15(a)(2) [are] satistiathins v. City of
Indianapolis 742 F.3d 720, 734 (7th Cir. 2014) (quotilito v. Town of Lisbon651 F.3d 715,
719 (7th Cir. 2011)). “Rule 16(b)’s ‘good caustandard primarily considers the diligence of
the party seeking amendmenfltustmark Ins. Co. v. Gen. & Cologne Life Re of AtA4 F.3d
542, 553 (7th Cir. 2005) (citation omitted) (uphailglia denial of a motion for leave to amend
nine months after the deadtimo amend had passed).

Pursuant to Federal Rule 15, when a partyraalonger amend the pleadings as a matter
of right, a party must seek the court’s leavéher written consent of the opposing party. While
“leave is to be freely given when justice squiges,” Fed. R. Civ. P. 15, “the decision as to
whether to grant a motion to amend a compligientrusted to the sound discretion of the trial
court,” Cohen v. lll. Inst. of Tech581 F.2d 658, 661 (7th Cir. 1978pllecting cases). Further,
leave to amend is “inappropriate where thsenendue delay, bad faith, dilatory motive on the
part of the movant, repeateditae to cure deficiencies lgmendments previously allowed,
undue prejudice to the opposing pdy virtue of allowance of themendment, or futility of the
amendment.”Perrian v. O'Grady 958 F.2d 192, 194 (7th Cir. 1992) (citikgla v. City of Chi,
924 F.2d 629, 632 (7th Cir. 1991)). “While delay iritsloes not constituta sufficient basis
for denying a motion to amend, tlmmger the delay, the greateethresumption against granting

of leave to amend.ld. (citation and internal gquation marks omitted).



Further, an amendment is futile if ibwld not survive a dispositive motion such as a
motion to dismiss or a matn for summary judgmentSee King ex rel. King v. E. St. Louis Sch.
Dist. 189, 496 F.3d 812, 819 (7th Cir. 2007) (“An amendment is futileafdmended complaint
would not survive a motiofor summary judgment.”see alsdNilson v. Am. Trans Air, Inc.
874 F.2d 386, 392 (7th Cir. 1989) (“An amendmerat f&itile gesture’ ifthe amended pleading
could not survive a motion for summary judgmentDithie v. Matria Healthcare, Inc254
F.R.D. 90, 94 (N.D. lll. 2008) (“For the plaintifffutility is measuredby the capacity of the
amendment to survive a iian to dismiss.” (citingCrestview Vill. Apts. v. U.S. Dep’t of Hous.
& Urban Dev, 383 F.3d 552, 558 (7th Cir. 2008parry Aviation Inc. v. Land O’s Lakes Mun.
Airport Comm’n 377 F.3d 682, 687 n.3 (7th Cir. 2004) (collecting cases))).

C. Analysis

1. Plaintiffs Were Not Diligent

As an initial matter, the length of thelagin seeking leave to amend the complaint
belies any argument of “good cause” under Riieand weighs heavily against allowing
Plaintiffs to amend their compid to add Anthony Martin as aghtiff. Based on the recording
of the preliminary pretrial conference, Plaintiffere contemplating amending their complaint at
the earliest stages of this axti The deadline for Pldiffs to seek leaw to join additional
parties and to amend their pleading, Oct@¥r2018, passed over a year prior to the date
Plaintiffs attempted to file #ir amended complaint, Novemi&##, 2019. Courts have held that
shorter delays than this weigh in favordeiying a late motion to amend under Rule Bee
Trustmark Ins. C9424 F.3d at 553 (upholding the deniakaiotion for leave to amend nine
months after the deadline had passség also Wilson v. JongSase No. 4:16-cv-04025-SLD-

JEH, 2017 WL 9772439, at *2 (C.D. lll. Dec. 6, 201{dgnying a motion to amend filed more



than eight months afteéhe deadline passeditintel Int'l Grp., Ltd. v. Neergheei®36 F. Supp.
2d 677, 690 (N.D. Ill. 2009) (denying a motion toeard not filed “until fifty-six days after the
deadline for amendments” had passed).

Even more pertinently, at least as te thsue of adding Anthony Martin as a party,
Plaintiffs were aware of theggature issue over nine monthgpito when they filed their
amended complaint.SEeECF 56). While newly discoveredfarmation could provide a basis
for a party to seek leave to antkits pleadings, the fattat Plaintiffs havdveen aware of this
issue, again, suggests a lack of diligengee Trustmark Ins. Gat24 F.3d at 553 (noting that
the plaintiff “was or should have been, award¢hef facts underlying” & proposed claim months
before it sought tamend its pleadingsyYilson 2017 WL 9772439, at *2 (“Delays of six
months, seven months, and [eigminths to add allegations ofcumstances, some of which
changed [eleven] months prior, simply do not sjghat the Plaintiff was diligent in seeking to
amend her Complaint.”Mintel Int'l Grp., Ltd, 636 F. Supp. 2d at 689-9@oting that the issue
the plaintiff had sought to add to its complaint had been “contested since the beginning of this
case and has been the subject of several motiosS)such, it cannot k&aid that Plaintiffs
were diligent in filing their motin for leave to amend at leasttaghe issue of adding Anthony
Martin.

Plaintiffs’ complaintsregardng how the deadlines were sge also unpersuasive. To the
extent that Plaintiffs argue that the schedutingference was “ceremoniahd ritualistic” they
cite no legal authority showingg error on the part of the Cour©bviously, scheduling orders
are made habitually—the Court is generally regghito issue an order under the Federal Rules.
SeefFed. R. Civ. P. 16(b)(1)(A) (“Except in categories of actions exempted by local rule, the

district judge--or a magistratagge when authorized by local ruleiistissue a scheduling order



....") (emphasis added). Further, Plaintifidiance on the Fourth @iuit Court of Appeals
decision inMcCargo v. Hendrick545 F.2d 393 (4th Cir. 1976), is misplaced. The Fourth
Circuit there held a local rule the Northern District of West Wjinia was inconsistent with the
simplicity intended by Rule 16. €Hocal rule in question regeid the parties in writing to
provide:

statement of contentions and positafreach party litigary statement of

plaintiff's facts controverted by othg statement of defendant’s facts

controverted by others, statemenigsfues of law uncontroverted and

uncontested, statement of issues of ¢cawtroverted, and summary statement of

issues of fact and law to be resolved.
McCargqg 545 F.2d at 401. Pursuant to Federal R6lg) and Local Rule 16-1(d), the parties
here were only required to mestd confer and file a report castent with a three-page form
available on the Court’s website. That forimgly provides fill in the blank spaces for the
parties to include their proposdits the dates and limits that ag&her required or permitted by
Rule 16. Plaintiffs appear to have been providéth the opportunity to draft the Rule 26(f)
Report of Parties’ Planning Merg, and in any event, Magistratedge Cherry gave Plaintiffs
an opportunity to comment on the proposed daitéise preliminary pretrial conference. Not
only that, but he extended the proposed dates dmofg Martin’s requestral notified Plaintiffs
of the possibility of seeking tHéourt’s leave to amend. In othsords, this is not a matter
where Plaintiffs are being pdired for failing to comply wh confusing legal minutia.
Plaintiffs were made aware ofelmeed to set a deadline, given feedback on their choice of the
deadline, and were twice made aware of tleg@dure to amend a cotamt required after the
deadline passed.

Plaintiffs’ complaints about defense couns&lithdrawal are simildy toothless. The

deadlines set in this sa were not, as Plaintiffs contefibinding stipulations” made by those



who lacked authority. (ECF 134at 3). They were require@dtures of case management that
the parties had the opportunity to comment Bhaintiffs could have moved to extend the
deadline to amend pleadings as facts entketigeough discovery, abey now claim has
occurred, but they did not. Piffs were obviously aware of ¢hability to request extensions
from the Court—they did so multiple times in relation to FWPD’s motion for summary
judgment. $eeECF 54, 67, 78). Further, as to Bk#fs’ complaintregarding missing
discovery, the discovery period hamilarly closed months agoS€eECF 25 (setting a
discovery deadline of June 28, 2019)). Plaintiffsviously sought toompel discovery they
believed was being withheld, which the Court gednn part. (ECF 95). Since then, however,
Plaintiffs have not sought to &xd the discovery deadline or ativése objected to Defendants’
responses.

As such, Plaintiffs have failed to show htgood cause” exists in support of amending
their complaint so as to add tony Martin as a party. Plairfsffurther allege, though, that
new information and legal complexities did notmeoto light until “after deposition in this above
matter (6-21-2019)” such as tfect that the Noble County gsecutor who had prepared the
search warrant in this case had an alleged obwiliinterest. (ECHA34-1 at 6). Presumably,
Plaintiffs are referring tthe deposition of Denice Martin on June 21, 2019 (ECF 73), and
FWPD'’s supplement to their motida dismiss and motion to strikenice Martin’s declaration.
(SeeECF 45, 46, 114, 115). The supposed informatiam came to light due to the deposition
of Denice Martin, though, goes to otlggounds for denying Bintiffs’ motion.

2. Amending the Complaint Would Be Futile

As mentioned, it is within the Court’s dretion under Rule 15 to deny a motion for leave

to amend when the proposed amendment woalflitile, in the sese that the amended



complaint would not survive a dispositive motion. Presumably, Plaintiffs’ reference to Denice
Martin’s deposition is in response to her stagatrmade concerning her inability to recognize
members of FWPD serving the search waramAugust 22, 2017. (ECF 115). For example,

Plaintiffs’ proposed anmaled complaint states:

Afterwards, and through discovery, depiosis, going to the police department,
receiving my gun back aneaing the offices again, | was able identify certain
officers and their identityho played key parts in the August 22, 2017 incident. |

know for sure that it was . . . Fort Wee Police . . . at my house on August 22,

2017.

(ECF 130 1 11).

To the extent that Plaintiffs’ proposed @mided complaint is an attempt to survive
FWPD’s motion for summary judgmerit is obviously futile. As mentioned, Plaintiffs have
already attempted to add summary judgment byliing a declaration oDenice Martin stating
that she could now remembe presence of FWPD officershich Judge Lee disregarded,
concluding that it did not ragsa factual dispute sufficient smrvive a motion for summary
judgment. (ECF 132 at 11-12). Further, evehid is not merely aattempt to manufacture a
dispute, Judge Lee already ruled that FW#&DBot a suable entity for a § 1983 claind. @t 12).
Therefore, Plaintiffs’ proposed amended comjas to FWPD, wouldot survive a motion for
summary judgment and is therefore futile.

Similarly, to the extent that Plaintiffseaseeking to add Joimmo, the Noble County
prosecutor who prepared the search warrantisiofficial capacity, Bowing such an addition
would be contrary to Chief Judge Springmarorder dismissing the 8 83 claims against the
Noble County Prosecutors. (ECF 23&g also Latta v. Chapal&lo. 2:03-CV-41, 2005 WL
2786999, at *5 (N.D. Ind. Oct. 25, 2005) (“The EletreAmendment bar é&nds to suits for

money damages against state officials suddem official capacigs, because a judgment
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against a public official in his official capacityposes liability on the entity that he represents. .
.. Consequently [Defendant,] s official capacity as LaP@&iCounty Prosecutor . . . [is]
immune from Plaintiffs’ claims for monetadamages under section 1983.” (citations and
internal quotation marks omittedee alsdViSA Realty Corp. v. State of |lR90 F.2d 288, 291
(7th Cir. 1993)aff'd, 221 F. App’x 443 (7th Cir. 2007). As such, the proposed amended
complaint is futile in tfs regard as well.

D. Conclusion

In conclusion, Plaintiffs’ motion seekingave to amend tadd Anthony Martin’s
signature to the complaint is imely under Rule 16. Furthermore, because efehgth of the
delay in seeking to amend, coupl&idh the multiple instances whe Plaintiffs were made aware
of the need to seek the Cosrteave to amend, theers no good cause to allow an amendment
after the deadline. Finally, to the extent tRktintiffs are now seekg to clarify their § 1983
claim against FWPD or add John Ammo as ayp#éne amendments would be futile. As such,
Plaintiffs’ motion for leave t@amend (ECF 134) is DENIED.

Further, as Anthony Martin isot, and has never been, a paotthis action, the Clerk is
DIRECTED to remove his name from the docketl case caption. Any future filings made by
Anthony Martin in this case wilot be accepted by the Court.

SO ORDERED.

Entered this 22nd day of January.

/s/ Susan Collins
SusarCollins
United States Magistrate Judge
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