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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
FORT WAYNE DIVISION
WILLIAM M. 1,
Aaintiff,
V. CaseNo. 1:19-cv-32

ANDREW M. SAUL,
Commissioner of Social Security,

Defendant.

i P AL S g

OPINION AND ORDER

This matter is before the court on petition jiadicial review ofthe decision of the
Commissioner filed by the plaintiff, Willm M., on January 31, 2019. For the following
reasons, the decision tife Commissioner iBFFIRMED.

Background

The plaintiff, William M., filed applications for Disability Insurance Benefits and
Supplemental Security Income on NovemberZ1l,5, alleging a disability onset date of March
15, 2015. (Tr. 12). The Disability DetermiratiBureau denied William M.’s applications
initially on February 3, 2016, and again upocamsideration on May 17, 2016. (Tr. 12).
William M. subsequently filed a timely request for a hearing on July 2, 2016. (Tr. 12). A
hearing was held on September 15, 2017, beforaididtrative Law Judge (ALJ) John Carlton,
and the ALJ issued an unfavorable decigiarFebruary 16, 2018. (Tr. 12-27). Vocational
Expert (VE) Dale A. Thomas appeared by telephone at the hearing. (Tr. 12). The Appeals
Council denied review making the ALJ’s decisioa fmal decision of the Commissioner. (Tr.

1-3).

1 To protect privacy, the plaintiff's fuhame will not be used in this Order.
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The ALJ found that the date last insureals December 31, 2021. (Tr. 14). At step one
of the five-step sequential analy$or determining whether andividual is disabled, the ALJ
found that William M. had not engaged in substantial gainful activity since March 15, 2015, the
alleged onset date. (Tr. 15).

At step two, the ALJ determined that WiliieM. had the following severe impairments:
substance abuse disorder, atyidepression, intellectual dister, and chronic obstructive
pulmonary disease (COPD). (Tr. 15). T&e] found that the medically determinable
impairments significantly limited William M.’s abilityo perform basic work aigities. (Tr. 15).
The ALJ noted that upon clinical examinationlli&m M. had coarse breath sounds, expiratory
wheezing, decreased breath sounds, and a cotigieat (Tr. 15). Regarding his mental
function, William M. reported alcohol misuse, agibyi, panic attacks in large groups or in public,
drug misuse, hyperactivity/persistent restlessness, racing thoughtsjistedpance, sadness,
depression, trouble concentrating and focudieay,, nervousness in social situations,
nightmares, agitation, irritality, anger, hallucinationgparanoia, racing thoughts,
hypervigilance, and suspiciousness. (Tr. IH)e ALJ also indicated that William M. had the
following physical conditions: back pain, right-hand pain, and an eye injury. (Tr. 16).
However, the ALJ found that these physicagbamments were non-severe because they had not
existed for twelve or more months. (Tr. 16).

At step three, the ALJ concluded that William M. did not have an impairment or
combination of impairments that met or medicatualed the severityf one of the listed
impairments in 20 CFR Part 404, Subpart P, Apipel. (Tr. 16). The ALJ determined that
William M.’s physical impairments, considersohgly and in combination, did not meet or

medically equal the criteria of any listed impaimhe(Tr. 17). Next, the ALJ concluded that



William M.’s mental impairments, including substa use disorders, did not meet or medically
equal the criteria of any listechpairment. (Tr. 17). In making this finding, the ALJ considered
the paragraph B criteria for mental impairmemiBich required at least one extreme or two
marked limitations in a broadea of functioning which include:

understanding, remembering, or appd information; interacting

with others; concentrating, persisting or maintaining pace; and

adapting or managing oneself.
(Tr. 17). The ALJ indicated that a markediteion means the ability ttunction independently,
appropriately, effectively, and on a sustaibedis is seriously limited, while an extreme
limitation is the inability to function indepenality, appropriately, or effectively, and on a
sustained basis. (Tr. 17).

The ALJ found that William M. had modéedimitations in understanding, remembering,
or applying information; a moddwralimitation in interacting wittothers; marked limitations in
concentrating, persisting, or maintaining pagd moderate limitations adapting or managing
himself. (Tr. 17-18). Because William M.’s ntal impairments did not cause at least two
“marked” limitations or one “extreme” limitationhe ALJ determined that the paragraph B
criteria was not satisfied. (Tr. 18). The AL3@betermined that William M. did not satisfy the
paragraph C criteria. (Tr. 18). Furthermdhe ALJ found that William M. did not satisfy the
paragraph A criteria for listing 12.05. (Tr8). The ALJ noted that no State agency
psychological consultant had concluded thatemtal listing was medidglequaled with the
substance use. (Tr. 18).

After consideration of the entire record, the ALJ then assessed William M.’s residual

functional capacity (RFC) as follows:

[Blased on all of the impairments, including the substance use
disorders, the claimant has the residual functional capacity to



perform medium work as @leed in 20 CFR 404.1567(c) and
416.967(c) except no working at unprotected heights, no dangerous
machinery, no working outdoors or émvironmentsvith excessive
humidity, wetness, dust, odors,nfes, or pulmonary irritants or
excess heat or cold, would be ale work in a typical office
environment, limited to simpleand routine work, limited to
superficial interactions with the general public, would not be able to
stay on task more than 70%f the workday, and would be
consistently absent from work three or more days per month.

(Tr. 18).

After considering the evidence, the Alalihd that William M.’s statements generally
were consistent with the evidence concerning tigentration deficits thdte would be off task
and unable to consistently attend work. (Tr. 1Bhe ALJ afforded sigficant weight to the
opinion of psychological consultative examiner. Dan Boen, Ph.D., who found that William
M. would not be able to concentrate on the jobwadld not be able to stay on task. (Tr. 19).

At step four, the ALJ found that William Mvas unable to perform any past relevant
work. (Tr. 19). Considering William M.’s &geducation, work experience, and RFC based on
all of the impairments, includingubstance use disorders, the ALJ determined that there were no
jobs in the national economy tha could perform. (Tr. 20).

However, the ALJ considered that if WililaM. stopped the substance use, at step two
he would continue to have a severe impairnegmombination of impairments that would cause
more than a minimal impact on his ability to menh basic work activities. (Tr. 20). The ALJ
found that William M. would still suffer frol@OPD and anxiety. (Tr. 20). Also, his
intelligence would continue to limit fimental functioning. (Tr. 20).

At step three, the ALJ concluded tha\iflliam M. stopped the substance use, he would

not have an impairment or combination op@rments that met or medically equaled the

severity of one of the listed impairments in@BR Part 404, Subpart P, Appendix 1. (Tr. 20).



The ALJ found that William M.’s impairments would not meet or medically equal the criteria for
listings 3.02, 12.04, 12.05, or 12.06. (Tr. 21).

In considering the paragraph B criteti@e ALJ found that William M. would have
moderate limitations in understanding, remernmggror applying information; a moderate
limitation in interacting with others; moderdiaitations in concentrating, persisting, or
maintaining pace; and moderate limitati@u&pting or managing himself, if he stopped
substance use. (Tr. 21). Because William vh&ntal impairments would not cause at least two
“marked” limitations or one “extreme” limitationhe ALJ determined that the paragraph B
criteria would not be satisfied. (Tr. 21Additionally, the ALJ determined that William M.
would not satisfy the paragraph C criteria. @X). Furthermore, the ALJ found that William
M. would not satisfy the paragraph A criterialisfing 12.05. (Tr. 22). The ALJ noted that no
State agency psychological coliant concluded that a mentedting was medically equaled if
William M. stopped the substance use. (Tr. 22).

After consideration of the entire record, the ALJ then assessed William M.’s residual
functional capacity (RFC) as follows:

If the claimant stopped the substangse, the claimant would have
the residual functional capacity perform medium work as defined
in 20 CFR 404.1567(c) and 416.967(c) except no working at
unprotected heights, no dangeronachinery, no working outdoors
or in environments with excessiveimidity, wetness, dust, odors,
fumes, or pulmonary irritants or exss heat or cold, would be able
to work in a typical office environment, limited to simple and
routine work, limited to superfidianteractions with the general
public.
(Tr. 22). The ALJ explained that in consideriWilliam M.’s symptoms he followed a two-step

process. (Tr. 22). First, leetermined whether there waswarderlying medically determinable

physical or mental impairment that was shdwra medically acceptable clinical or laboratory



diagnostic technique that reasonably could heeeted to produce William M.’s pain or other
symptoms. (Tr. 22). Then he evaluated thensity, persistence, atichiting effects of the
symptoms to determine the extent to whiokythimited William M.’s functioning. (Tr. 22-23).

The ALJ found that if William M. stoppedétsubstance use his medically determinable
impairments reasonably could bepexted to produce some of kikeged symptoms. (Tr. 23).
However, his statements concerning the intensity, persistence, and limiting effects of his
symptoms were not entirely consistent vilte medical evidence and other evidence in the
record. (Tr. 23). The ALJ noted that redjag William M.’s alleged breathing problems,
clinical reports documented mostly clear lumgthout wheezing/raledionchi, excellent air
movement throughout all lung fields, and no incraaseork of breathing. (Tr. 24). Next, the
ALJ noted that the evidence in the recordmidd fully support the dege of physical functional
limitations that William M. asserted. (Tr. 24finally, as for his psychological function, the
ALJ noted that William M.’s mental statexaminations reflected good concentration, no
evidence of compulsions or excessive rumimgtgnod eye contact, appropriate affect, and good
memory. (Tr. 24-25). William M.’s doctors teml some anxiety and mood disturbance, but
mostly noted normal mood, affeend behavior. (Tr. 25).

Finally, the ALJ considered the opinion este and afforded no weight to the opinion
of consultative psychological examiner, Dr. Bodfr. 25). However, the ALJ afforded some
weight to the opinion aihe State agency psychologists aitttelweight to the opinion of the
State agency medical consultants. (Tr. 25).

At step four, the ALJ determined that/filliam M. stopped the substance use, he would
be unable to perform any past relevant waike. 26). Considering William M.’s age,

education, work experience, and RFC, the Abdotuded that there wejebs in the national



economy that he could perform, includingibk assembler (108,000 jobs nationally), laundry
worker (306,000 jobs nationally), and hand packager (57,000 jobsaldy). (Tr. 26). The
ALJ found that because William M.’s substance diserder was a contributing factor material
to the determination of disalifi William M. had not been disabled, within the meaning of the
Social Security Act, from the alleged onseted&arch 15, 2015, through the date of the ALJ’s
decision, February 16, 2018. (Tr. 27).
Discussion

The standard for judicial review of an ALJisding that a claimant is not disabled within
the meaning of the Social Security Act is limiteca determination of whether those findings are
supported by substantial evidene® U.S.C. § 405(g) (“The findings of the Commissioner of
Social Security, as to any fact, if supportedsbpstantial evidence, alhbe conclusive.”);
Moorev. Colvin, 743 F.3d 1118, 1120-21 (7th Cir. 201Bgtesv. Colvin, 736 F.3d 1093, 1097
(7th Cir. 2013) (“We will uphold the Commissier’s final decision if the ALJ applied the
correct legal standards and sugpdrhis decision with substantial evidence.”). Courts have
defined substantial evidence as “such relevant evidence as a reasonable mind might accept to
support such a conclusionRichardson v. Perales, 402 U.S. 389, 401, 91 S. Ct. 1420, 1427, 28
L. Ed. 2d 852 (1972) (quotingonsol. Edison Co. v. NLRB, 305 U.S. 197, 229, 59 S. Ct. 206,
217, 83 L. Ed. 2d 140 (1938)ke Bates, 736 F.3d at 1098. A court must affirm an ALJ’s
decision if the ALJ supported his findings withbstantial evidence affdhere have been no
errors of law.Roddy v. Astrue, 705 F.3d 631, 636 (7th Cir. 2013) (citations omitted). However,
“the decision cannot stand if itdes evidentiary support or an adetpudiscussion of the issues.”
Lopezex rel Lopezv. Barnhart, 336 F.3d 535, 539 (7th Cir. 2003).

Disability and supplemental insurance bésedre available onlfo those individuals



who can establish “disability” under the terms af 8ocial Security Act. The claimant must
show that he is unable “to engage in any &gl gainful activity by reason of any medically
determinable physical or mental impairment whian be expected to result in death or which
has lasted or can be expected to lasafoontinuous period of not less than 12 montidR.”
U.S.C. §423(d)(1)(A). The Social Security regulatioesiumerate the five-step sequential
evaluation to be followed when determinwether a claimant has met the burden of
establishing disability20 C.F.R. 88 404.1520, 416.920. The ALJ first considers whether the
claimant is presently employed or “eggal in substantial gainful activity.20 C.F.R. 8§
404.1520(b), 416.920(b). If he is, the claimant is not disked, and the evaluation process is
over. If he is not, the ALJ next addresse®thibr the claimant hassavere impairment or
combination of impairments that “significantly lit® . . . physical or mental ability to do basic
work activities.” 20 C.F.R. 88 404.1520(c), 416.920(c); see Williamsv. Colvin, 757 F.3d 610,
613 (7th Cir. 2014) (discussing that the ALJatnconsider the combined effects of the
claimant’s impairments). Third, the ALJ det@nes whether that severe impairment meets any
of the impairments listed in the regulatiorZ) C.F.R. § 401, pt. 404, subpt. P, app. 1. If it

does, then the impairment is acknowledged byCGbemissioner to be colusively disabling.
However, if the impairment does not so litthie claimant’s remaining capabilities, the ALJ
reviews the claimant’s “residufunctional capacity” and the physicand mental demands of his
past work. If, at this fourth step, the claimant can perform his past relevant work, he will be
found not disabled20 C.F.R. 88 404.1520(e), 416.920(e). However, if the claimant shows that
his impairment is so severe tle is unable to engage in hispeelevant work, then the burden
of proof shifts to the Commissioner to establisht the claimant, in lighof his age, education,

job experience, and functional capacity to waslgapable of performing other work and that



such work exists in the national econom U.S.C. § 423(d)(2); 20 C.F.R. 88 404.1520(f),
416.920(f); see Biestek v. Berryhill, 139 S. Ct. 1148 (2019) (upon the disability benefits
applicant’s request, vocational expert's refftsgrovide the private market-survey data
underlying his opinion regardingly availability, does not categaaity preclude the expert's
testimony from counting as “substantial evidehbut, instead, the inquiry is case-by-case).

William M. has requested that the court reverse the ALJ’s decision and award benefits, or
in the alternative, remand this matter for additional proceedings. In his appeal, William M. has
argued that: (1) the ALJ err@dfailing to incorporate limitations from all the medically
determinable impairments, both severe and sewere, into the RFC and not considering the
combined impact; and (2) the ALJ impropenteighed the psychogical consultative
examiner’s opinion.

William M. has argued that the RFC did pobperly account for deficiencies in
concentration, persistence, or pace. “The RFCngeasure of what an individual can do despite
the limitations imposed by his impairmentsoung v. Barnhart, 362 F.3d 995, 1000 (7th Cir.
2004);20 C.F.R. 88 404.1545(a), 416.945(a). The RFC is based upon medical evidence—
including statements from medical sourcbhewt what the claimant still can do—as well as
“other evidence, such as testimony by ¢le@mant or his friends and family.Craft v. Astrue,

539 F.3d 668, 676 (7th Cir. 20080 C.F.R. §8§ 404.1545(a)(3), 416.945(a)(3). In a section
entitled, “Narrative Discussion Requirements,” SBEIR8p specifically spells out what is needed

in the ALJ’'s RFC analysis. Thgection of the Ruling provides:

The RFC assessment must incladearrative discussion describing
how the evidence supports each conclusion, citing specific medical
facts (e.g., laboratory findings) andnmedical evidence (e.g., daily
activities, observations). Inssessing RFC, the adjudicator must
discuss the individual’ability to perform sustained work activities

in an ordinary work setting onragular and continuing basis (i.e., 8

9



hours a day, for 5 days a week, oreguivalent work schedule), and
describe the maximum amount each work-related activity the

individual can perform based oretlevidence available in the case
record. The adjudicator musilso explain how any material

inconsistencies or ambiguities the evidence in the case record
were considered and resolved.

SSR 96-8p (footnote omitted). Thus, as explaimethis section of the Ruling, there is a
difference between what the ALJ must contempdaie what he must articulate in his written
decision. “The ALJ is not required to addyevery piece of evidence or testimony presented,
but he must provide a ‘lacal bridge’ between the &lence and his conclusionsGetch v.
Astrue, 539 F.3d 473, 480 (7th Cir. 2008) (quoti@lfford v. Apfel, 227 F.3d 863, 872 (7th Cir.
2000));see Moorev. Colvin, 743 F.3d 1118, 1123 (7th Cir. 2014). Although the ALJ does not
need to discuss every piece of evidence, he ¢agmore evidence that undermines his ultimate
conclusions.Moore, 743 F.3d at 1123 (“The ALJ must coort the evidence that does not
support his conclusion and explain whgttlevidence was jected.”) (citingTerry v. Astrue, 580
F.3d 471, 477 (7th Cir. 2009)lylesv. Astrue, 582 F.3d 672, 678 (7th Cir. 2009)nett v.
Astrue, 676 F.3d 586, 592 (7th Cir. 2012)). “A deorsithat lacks adequate discussion of the
issues will be remandedMoore, 743 F.3d at 1121.

William M. contends that the RFC did rextcount for his limitations in concentration,
persistence, or pace, and that this failuresrcontrary to Seventh Circuit case lavurt v.
Colvin, 758 F.3d 850 (7th Cir. 2014%rump v. Saul, 932 F.3d 567 (7th Cir. 2019). The ALJ
found that William M. had moderate limitationgtkvregards to concentrating, persisting, or
maintaining pace. (Tr. 21). In the mental RE& ALJ found that William M. would be able to
work in a typical office environment, limited to simple and routine work, and limited to
superficial interaction with the general public. (Tr. 22). William M. has argued that limiting him

to simple and routine woris insufficient under th&urt standard to encompass concentration,

10



persistence, or pace factomsidering his extensive psychiatric history, as well as the
limitations found in the consultative examination.

The Seventh Circuit has “repeatedly regecthe notion that ypothetical like the one
here confining the claimant to simple, roetitasks and limited interactions with others
adequately captures temperamental deficieramedimitations in concentration, persistence, and
pace.” Yurt, 758 F.3d at 858-5%ge also Winsted v. Berryhill, 923 F.3d 472, 476 (7th Cir.

2019) (“Again and again, we have said that waerALJ finds there are documented limits of
concentration, persistence, arate, the hypothetical question presented to the VE must account
for these limitations.”). However, thAJ did not omit any documented limitation.

In considering William M.’s moderatentitations with regard to concentrating,
persisting, or maintaining pace, the ALJ noteat WWilliam M. had trouble paying attention. The
ALJ also noted that Dr. Boen found that William Mad concentration deficits and that he could
not perform basic arithmetic. (Tr. 21). Moxer, in the RFC analysis the ALJ considered
William M.’s testimony that he could not concentrate/focus for long periods and that he could
read a book but did not rememlvanat he read, and that hedhdifficulty focusing on television
programs. (Tr. 23).

However, the ALJ indicated that, althougmgtomatic at times, William M.’s mental
status examination reflected good concerdratno evidence of compulsions or excessive
rumination, good eye contact, appriege affect, and good memory. (Tr. 24-25). The ALJ also
found that William M.’s daily living activities deomstrated greater level of functioning than he
alleged. (Tr. 24). William M. performed sorheusehold chores likdeaning, yard work,
dishes, laundry, and cooking. (Tr. 25). He aésiified to cleaning bathrooms, obtaining a high

school diploma, and having a drivelisense in the past. (Tr. 25furthermore, clinical notes

11



cited his reports of welding. (Tr. 25). @ALJ indicated that William M.’s daily living
activities demonstrated that had the capacity to carry oughilevel daily living activities
regardless of his symptoms and that he had#pacity to engage in appropriate social
interaction with people outside afsocial circle. (Tr. 25).

In the recent case 8urmester v. Berryhill, 920 F.3d 507 (7th Cir. 2019), the Seventh
Circuit affirmed the ALJ and the district cowvhere the plaintiff failed to present evidence
supporting the alleged difficulties in contetion, persistence, or pace. Barmester, the
plaintiff was found to have moderate difficutien her ability to sustain concentration,
persistence or pace, and the RFC statedstiatvas “mentally limited to simple, routine,
repetitive tasks requiring only simple work-iteld decisions with few changes in the routine
work setting and no more than occasionalraatgon with supervisors, coworkers and the
general public.” The Seventh Circuit found tREC to be sufficient as it included all the
findings that were supported by thedical evidence in the recorBurmester, 920 F.3d at 510.

Here, William M.’s argument focuses primardw prior case law. He did not provide
any discussion or point to any evidence thatAhé failed to consider in assessing the RFSee
Shinseki v. Sanders, 556 U.S. 396, 409 (2009) (noting thia¢ party challenging an agency
determination bears the burden of establishingttteerror was harmful)ln fact, the evidence
cited by William M. neither supported nor clarified his argument. Furthermore, in his response
brief, William M. misstates the limitations coriad within the mental RFC. Thus, the court
finds that the ALJ's RFC assessmesais supported by substantial evidence.

Next, William M. asserts that the ALJ properly weighed the opinion of psychological
consultative examiner, Dr. Boen. William M.’s argument is underdeveloped and merely

speculative. An ALJ consideseveral factors when evaling the opinion of a non-treating

12



medical source, including whether the source énxadthe claimant, the supportability of the
opinion, the consistency of the opinion with tkeord, and the speciatition of the medical
source.20 C.F.R. 88 404.1527(c), 416.927(c). “An ALJ can reject an examining physician’s
opinion only for reasons supported sybstantial evidence in thecord; a contradictory opinion
of a non-examining physician does not, by itself, suffi@dudgel v. Barnhart, 345 F.3d 467,
470 (7th Cir. 2003). “An ALJ is not required¢oedit the agency’s @xnining physician in the
face of a contrary opinion from a lat@viewer or other compelling evidenceBeardsley v.
Colvin, 758 F.3d 834, 839 (7th Cir. 2014). Nevertheldss court recognizes that “rejecting or
discounting the opinion of the agency’s own exangrphysician that the aimant is disabled ...
can be expected to cause a reviewing coudake notice and await a good explanation for this
unusual step.Bearddley, 758 F.3d at 839.

William M. was examined by Dr. Boen in January of 2016. Dr. Boen concluded that
William M. would have trouble understanding whatwas asked to do on a job, but that he
could remember what he was asked to do on a(j6h.512). Dr. Boen further concluded that
William M. would not be able to concentrate and tatvould not be able to stay on task. (Tr.
512). Finally, Dr. Boen found that William M.omld not be able to get along with coworkers
and that he would have trouble being able ggtilong with a boss. (Tr. 512). He diagnosed
William M. with mild intellectual disabilityschizophrenia, and moderate major depressive
disorder, recurrent eppde. (Tr. 511-512).

The ALJ gave no weight to Dr. Boergpinion because it was based on William M.’s
subjective reporting that was inconsistent withréeord. (Tr. 25). William M. alleged detailed
auditory and visual hallucinations to Dr. Boeriteg examination. However, the ALJ noted that

William M. repeatedly denied having hallucinatidoshis treating providers and that no treating

13



providers diagnosed him with schizophren(aiting Tr. 439, 495,577, 585). Moreover, William
M. reported to Dr. Boen that he had not uSgite since January of 2014. However, the ALJ
noted that the medical records indicated thateiperted using Spice daily in January of 2015.
(citing Tr. 489).

The court recognizes thattpnts’ self-reports often form the basis for psychological
assessment®ricev. Colvin, 794 F.3d 836, 840 (7th Cir. 2015). However, the more consistent
a medical opinion is with the record as a whole, the more weight an ALJ will give to that
opinion. See 20 C.F.R. 88 404.1527(c)(4), 416.927(c)(4). The ALJ considered that Dr. Boen
relied on William M.’s inconsistent self-reportegmptoms, at least in part, in forming his
diagnoses and conclusion. Furthermore, inssiisg what weight to afford Dr. Boen, the ALJ
relied upon the treatment notes of provider®wad examined him. Accordingly, the ALJ’'s
explanation for affording Dr. Bo&nhopinion no weight was adequdteallow the court to trace
his path of reasoning. The court may not rigivehe evidence. The ALJ has supported his
decision with substantial evidencedatherefore remand is not appropriate.

Based on the foregoing reasons, deeision of the CommissionerAd=FIRMED.

ENTERED this 23rd day of December, 2019.

/s/ Andrew P. Rodovich
United States Magistrate Judge
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