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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
FORT WAYNE DIVISION

FORD MOTOR CREDIT COMPANY LLC, )

Plaintiff, ;
V. g Causélo. 1:19-CV-502-HAB
FINCANNON FORD, INC,, et al., ))

Defendants. ))

OPINION AND ORDER

This matter comes before the Court on mitfis Motion for Entry of Default Judgment
(ECF No. 61) and memorandum in support (EGF 62). Plaintiff seekgidgment in the amount
of $1,407,612.74 against Defendants Matthew Fincannon (“Matthew”) and Stanley Bourff
(“Stanley”), both of whom have fa&itl to answer or otherwise plead.
A. Procedural History

On August 5, 2020, Plaintiff filed its Smad Amended Complaint (ECF No. 54). The
Second Amended Complaint stated two causes minaagainst Matthew and Stanley: Breach of
Contract [d. at 14) and Fraudd. at 16—18). Both men were sedvwith the Second Amended
Complaint on August 15, 202065€eECF Nos. 57, 58).

When Matthew and Stanley failed to appeor otherwise plead, Plaintiff filed its
Application for Entry of Defalt (ECF No. 59) on September 15, 2020. The Clerk’s Entry of
Default (ECF No. 60) was entered the next dagirfiff now seeks the é&ry of a money judgment

against the men.
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B. Factual Allegations

When evaluating a motion for defaulidgment, the Court takes all well-pleaded
allegations of a complaint relating to liability as tribzindee Cement Co. v. Howard Pipe &
Concrete Prods., Inc722 F.2d 1319, 1323 (7th Cir. 1983). Aatiagly, the Court relies on the
facts as pled in Plaintiff Second Amended Complaint.

The facts of this case stretch back to 188eén Defendant Fincannon Ford entered into a
Wholesale Plan Application for Wholesale Finagcand Security Agreeemt (the “Agreement”)
with Plaintiff. Under te Agreement, Plaintiff aged to advance funds to Fincannon Ford for the
purposes of purchasing new and usadinventory. In turn, Fincannon Ford promised to reimburse
Plaintiff when the individual vebles were sold. Fincannon Fordiebt under the Agreement was
personally guaranteed by Defendant Linda Mughavaddition, a separateecurity Agreement
executed in 1998 gave Plaintiff acairity interest in virtualhall Fincannon Ford’s property to
secure the debt under the Agreement.

In 2019, an audit conducted by Plaintiff foundttRincannon Ford was behind in payments
by over one million dollars. Fincann Ford agreed to pay the arrearage by electronic funds
transfer, but the ETF bounced. Further auditmébthat Fincannon Fottad sold approximately
$1.3 million in vehicles without makg payments under the Agreement.

It appears that the arrearages werelenaossible by fraudulent conduct by Matthew and
Stanley, formerly the CEO and General Managfdfincannon Ford, respectively. The two men
altered the sale datder multiple vehiclesto avoid making paymentsnder the Agreement,
prepared and submitted false mdwtfinancial reports, and kept z@rate ledgers. It was also

discovered that Fincannon Ford had taken out muligales, using property subject to Plaintiff's
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security interests as collatéran total, as ofJuly 8, 2020, the amoumtutstanding under the
Agreement was $1,491,739.10.
C. Legal Analysis

“The basic effect of an entry of default . is that ‘[u]pon default, the well-pleaded
allegations of a complaint relating to liability aaéen as true.’ The defaulting party cannot contest
the fact of his liability unless the entry of default is vacated under Rule 58(d)1'Food Trading
Intern., Inc. villinois Trading Co, 811 F.3d 247, 255 (7th Cir. 2016) (citations omitted); 10 James
W.M. Moore et al., MOORE'S FEDERAL PRACTE § 55.32[1][a] (3d @ 2013) (“The effect
of an entry of default, if not set aside, is ttabtish the liability of the defaulting party as a basis
for default judgment. After defautt, a party has no right to disptite issue of liability”). Default
judgment, however, is not automatic. Plaintseeking default judgmembust demonstrate that
they are entitled to judgment as a matter of I@ass Cnty. Music Co. v. Muedii5 F.3d 263,
265 (7th Cir. 1995).

“Once the default is established, and thability, the plaintiff still must establish his
entitlement to the relief he seek&n’re Catt 368 F.3d 789, 793 (7th Cir. 2004). “Even when a
default judgment is warranteddsad on a party’s failure to deferide allegations ithe complaint
with respect to the amount of damages are not deemed true. The district court must instead conduct
an inquiry in order to ascertain the amoohtlamages with reasonable certaintyd” (quoting
Credit Lyonnais Securities (USA), Inc. v. Alcantat83 F.3d 151, 155 (2d Cir. 1999Fe also
€360 Insight v. The Spamhaus Projé&f0 F.3d 594, 604 (7th Cir. 2007) (“[A]lthough a default

judgment establishes liability, it does not answer whethgparticular remedys appropriate”).
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1 The Well-Pleaded Facts Establish Liability

Plaintiff's claims against Matthew and Stanég two-fold. First, Plaitiff has alleged that
the men defrauded Plaintiff by misrepresentirgyfthancial situation of Fincannon Ford. Second,
Plaintiff seeks to hold the men liable for breadlthe Agreement via a “piercing the corporate
veil” theory. The Court finds #t the facts pled in the Second Amended Complaint establish
liability under these theories.
a. Fraud

While the federal rules generaltyovide for liberal notice pleaty, Rule 9(b) requires that
plaintiffs averring fraud state “with particularity the circumstances constituting fraud.” Fed. R.
Civ. P. 9(b). Specifically, Rule 9(b) requires pléfs to plead the “who, what, when, where, and
how: the first paragraph of any newspapenstaf the “circumstances constituting fraudilLeo
v. Ernst & Young901 F.2d 624, 627 (7th Cir. 1990). “Ruld®(equires heiglehed pleading of
fraud claims in all civil cases brought in the fede@urts, whether or not the applicable state or
federal law requires a highstandard of proving fraudAckerman v. Nw. Mut. Life. Ins. C472
F.3d 467, 470 (7th Cir. 1999) (cititrgerman & McLean v. Huddlestpd59 U.S. 375, 387-89
(1983)). This heightened pleading requiremerat issponse to the “great harm to the reputation
of a business firm or other temprise a fraud claim can ddBorsellino v. Goldman Sachs Grp.,
Inc., 477 F.3d 502, 507 (7th Cir. 2007) (internal taa omitted). Thus, “[a] plaintiff claiming
fraud or mistake must do more pre-complaint invesiig to assure thatethclaim is responsible
and supported, rather than detetory and extortionateld.

While the circumstances constituting fraudust be pleaded with particularity, a
defendant's “[m]alice, intent, knowledge [asther condition of mind . . may be averred

generally.” Fed. R. Civ. P. 9(lgee also DiLe@®01 F.2d at 627. In the Senth Circuit, a plaintiff
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who provides a “general outline of the frasdheme” sufficient td'reasonably notify the
defendants of their purported rolie’the fraud satisfies Rule 9(tlidwest Grinding Co. v. Spitz
976 F.2d 1016, 1020 (7th Cir. 1992). “[F]air notic€[pderhaps the most basic consideration’
underlying Rule 9(b).Vicom, Inc. v. Harbridge Merchant Servs., .Iri@0 F.3d 771, 777-78 (7th
Cir. 1994) (quoting 5 Wright & Miller, Feddr®ractice and Procedure § 1298, at 648 (1969)).
Further, when details of the fraud itself éawithin the defendant’s exclusive knowledge,”
specificity requirememstare less stringentepson, Inc. v. Makita Corp34 F.3d 1321, 1328 (7th
Cir. 1994). Under those circumstas, the complaint must ple#tie grounds for the plaintiff's
suspicions of fraudBankers Trust Co. v. Old Republic Ins..(&359 F.2d 677, 684 (7th Cir. 1992).

The Court finds that Plaintiff has pled fathst establish fraud. Plaintiff has alleged the
who (Matthew and Stanley), thvéhat (concealing the financialastis of Finacannon Ford), the
where (Fincannon Ford), the when (2018 and 2Gi8) the how (preparingl&e financial reports
and keeping separate ledgers). These allagatiould have reasonably notified Matthew and
Stanely of their alleged roles the fraud. Plaintiff has, thereforestablished its entitlement to
judgment as a matter of law.
b. Piercing the Corporate Veil

“Veil-piercing is an equitale remedy governed by state lawgre the law of Indiana
where the alleged actions occurredborers Pension Fund v. Lay—Com, .\n880 F.3d 602, 610
(7th Cir. 2009). Generally, Indiana courts areicgant to disregard coppate identity and do so
only to protect third paies from fraud or injustice whenaimsacting business with a corporate
entity. Four Seasons Mfg., Inc. v. 1001 Coliseum, L 870 N.E.2d 494, 504 (Ind. Ct. App. 2007);
Oliver v. Pinnacle Homes, Inc769 N.E.2d 1188, 1191nd. Ct. App. 2002)Stacey—Rand, Inc. v.

J.J. Holman, Ing 527 N.E.2d 726, 728 (Ind. Ct. App. 1988) (li€re are cases where, to prevent
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fraud or injustice, it is necessary to disregard tttéofn of distinct corporatexistence, and to hold
as a matter of equity that such separate ledgdlatoes not exist.”). The party seeking to pierce
the corporate veil bears the burden of proving that the corporatioerédy the instrumentality of
another, and that misuse of the corporatmfoonstitutes a fraud or promotes injustiéscobedo

v. BHM Health Associates, Inc818 N.E.2d 930, 935 (Ind. 2004). éxercising its equitable
powers to pierce a corporate veil, the trial ¢@mgages in a highly fact-sensitive inquiyinkler

v. V.G. Reed and Sons, In638 N.E.2d 1228, 1232 (Ind. 1994).

To decide whether the plaintiff has metbtgden, a court considers whether the plaintiff
has presented evidence showing:

(1) undercapitalization; J2 absence of corporate records; (3) fraudulent

representation by corporation shareholderdictors; (4) use of the corporation

to promote fraud, injustice adltegal activities; (5) pgment by the corporation of

individual obligations; (6) commingling of s&ts and affairs; (7) failure to observe

required corporate formalie or (8) other shareholdacts or conduct ignoring,
controlling, or manipulatig the corporate form.
Aronson v. Price 644 N.E.2d 864, 867 (Ind. 1994). Thist lisf factors isnot necessarily
exhaustive, and all factors need not be showsufiport a decision to pEs the corporate veil.
D.S.I. v. Natare Corp 742 N.E.2d 15, 27 (Ind. Ct. App. 2000).

Here, the facts allegedby Plaintiff demonstrate umdcapitalization, fraudulent
representations by Matthey an@&ey, and payment by the corpton of individual obligations.
(ECF No. 54 at 17). This is a close call but, in the absence of &msdethe Court finds that this
is enough for the Court to pierce the corporaikteempose liability on Matthew and Stanley.

The two misused Fincannon Forgummote fraud and injusticeygporting the use of the doctrine

here. The two men can be held liabletfte alleged breach of the Agreement.
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2. The Court Cannot Enter a Money Judgment at this Time

With liability having been established, t@®urt now turns to damages. Plaintiff seeks
judgment against Matthew and Stanley ia #mount of $1,491,739.10, the amount due Plaintiff
under the Agreement. The Court sees issues with Plaintiff's request.

The first is Plaintifs request for damages without eadning on the fraudlaim. Although
upon default the factual allegationf a complaint relating to liality are takenas true, those
allegations relating to the amountdamages sufferedexordinarily notSee Pope v. United States
323 U.S. 1 (1944)Geddes v. United Financial Group59 F.2d 557 (9th Cir. 1977). A judgment
by default may not be enteredithout a hearing on damagesless the amount claimed is
liquidated or capable of ascertainment from defifiggeres contained in the documentary evidence
or in detailed affidavitsUnited Artists Corp. v. Freema605 F.2d 854, 857 (5th Cir. 1979).

While breach of contract damages may lseptible to ready ascertainment, damages for
fraud are notSeeDundee Cement Cor22 F.2d at 1323-24. Defendant attempts to get around
this complication in paragraph 96 of the Secénagended Complaint, whem it alleges that the
amount due under the contract waaned “as [a] direct resutif [Matthew] and [Stanley’s]
fraudulent representations.” (ECF No. 54 at B8ated another way, all the outstanding amounts
are the result of the alleged fraud.

The Court finds that the d¢&s in the Second Amended Cdaipt do not support this
conclusion. The Second Amended Complainhas clear when the ¢standing amounts were
loaned or when the alleged fraud occurred.rBfaiidentifies three vehicles where sales dates
were altered but does not accotmt the remaining dnds. While some ahe amounts may be

attributable to Matthew and Stanley’s fraude tBourt cannot conclude that the amounts are
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liquidated or capable of ascertainment. Accordinglhearing would be necessary before damages
could be awarded on the fraud claim.

That said, the Court finds that a hearing is not appropriate at this time. While the entry of
default judgment against fewer than all defenglamian action is proper, a damages hearing may
not be held until the liability ofach defendant kébeen resolvedundee Cement Co722 F.2d
at 1324;In re Uranium Antitrust Litigation617 F.2d 1248, 1262 (7th Cir. 1980). This is because,
where liability is joint and several (as it would béliaintiff’'s breach of contract claims), a damage
determination as to defaultedfdirdants risks inconsistent damayeards on a single claim. Here,
Defendants Fincannon Ford and Linda Mughaw aatively defending Rintiff's claims. See
e.g, ECF No. 56). Should they prevalil, even in part Plaintiff's breach ofontract claim, there
would be different damage awards as to diffeE@efendants in a joint and several liability claim,
something that is prohibited under Seventh Circuit lare Uranium Antitrust Litigation617
F.2d at 1262. Thus, the Court cananter a money judgment on theach of contract claim until
the liability of all Defendants is determined.

While it is true that the fraud claims are not joint and several as to all Defendants, the Court
finds no reason to expend judicial resources damage hearing for orméaim while damages on
a separate claim remains outstanding. Therefore, the Court will enter default judgment against
Matthew and Stanley but will Wihold any damage determination until the claims against the
remaining Defendants are resolved.

D. Conclusion
For the foregoing reasons, Plaintiff's Motifor Entry of Default Judgment (ECF No. 61)

is GRANTED in part and DENIEDn part. Default judgment igntered against Defendant’s
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Matthew Fincannon and Stanley Bourff. All proceedi related to damageas the claims against
these Defendants are STAYED until the liability of the remaining Defendants is determined.
SO ORDERED on October 29, 2020.
s/ Holly A. Brady

JUDGE HOLLY A. BRADY
UNITED STATES DISTRICT COURT




