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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA

Thomas N. Simstad and Marla K. Simstad,
Plaintiffs,
V. Case No. 2:07-CV-407 JVvB

Gerald Scheub et al.,

Defendants.

N N N N N N N N N N

OPINION AND ORDER
Plaintiffs, Thomas N. Simstad and Marla8imstad, are real estate developers who
allege that Defendants injurecethproperty interest by failintp timely approve their proposed
subdivision plans. Defendant&ere members of the Lalk&ounty Advisory Planning
Commission (LCAPC), which sets land development policy for Defendant Lake County,
Indiana. Both parties filed motions limine which the Court now addresseBefore addressing
the motions, the Court will recount the lengtnd somewhat convoluted background of this

case to provide context.

A. Background
In 2003, Plaintiffs acquired approximately tiiheight acres of real property in an
unincorporated area of Lake County, which thdgnded to develop into the Deer Ridge South

Subdivision (Deer Ridge). StateMaand local ordinance requiré End developers to submit a

! These rulings are preliminary and therties may ask the Court to reconsider them as the evidence develops at
trial. SeeUnited States v. Connell§74 F.2d 412, 416 (7th Cir. 1989) (“[A] ruling [in limine] is subject to change
when the case unfolds, particularly if the actual testimony differs from what was contained in the poteéat. |
even if nothing unexgcted happens at trial, the distijistige is free, in the exercise sdund judicial discretion, to
alter a previous in limine ruling.”) (quotiriguce v. United Stated69 U.S. 38, 41 (1984)).
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primary plat, or subdivision plan, for approviadnd advisory committees, like the LCAPC, are
bound by Indiana state law to approve a platnfigiets the applicabtedinance guidelines.

On November 30, 2004, Plaintiffs submitted their first Deer Ridge primary plat to the
LCAPC. Defendants denied ttpsimary plat and required thednttiffs to make numerous
changes to their proposed planf@welants required the Plaintiffg: (1) change the location of
the entrance, (2) reduce the number of lolewer the property density, (3) apply for an
irregular lot waiver; (4) changee layout of one particulartlo(5) buy property adjacent to
DEER RIDGE, and (6) install additional lanesaim adjoining road. Plaintiffs assert that
Defendants denied this primary plat evieough they knew Plaintiffs’ proposal satisfied all
applicable LCAPC ordinances.

In April 2005, Plaintiffs submitted their seed primary plat, which incorporated some,
but not all, of the revisions Defendants requedbefendants were not satisfied with the revised
plat because Plaintiffs failed to make all of tlequested changes obmit the required waivers.
Specifically, Defendants said tHakaintiffs must submit waiver requests for irregular lots and
only having one subdivision entry point. Additioyalihe Defendants relayed Plaintiffs that
the number of required waivers led them to beli@wibdivision may not be the best use of the
property. On May 19, 2005, Defendants defetheddecision on this proposed plat.

In August 2005, the Plaintiffs submitted theiird primary plat for the Deer Ridge.
Defendants again expressed doubts over wh#tkgslat could satisfy all of the LCAPC
ordinances. As a result of these doubtsthire plat was removed from the October 2005,
LCAPC meeting agenda. Defendaatmin expressed their doubtstbe feasibility of the third
primary plat in November 2005. Defendantg@veoncerned about nearby wetlands and

informed Plaintiff that the third primary platas denied for failing to comply with the LCAPC



ordinance. Defendants cited saveasons for this denial. Sifezally, Defendants found that
Plaintiffs failed to make the following required changes:
1) Extend lot lines on Lots 2 through 10;
2) Change the depth anddth ratio to 3.5:1;
3) Receive approval from the LCAPC for an alternative proposal;
4) Improve the other side of Clark Streethich the Plaintiffs did not own;
5) Request a waiver from an ordinance requirement;
6) Satisfy traffic and safety corrns regarding the health andlfare of adjoining property
owners; and
7) Design their plat lot size comssently with lots in tle surrounding area, which was
significant due to problems in the area wtivate sanitary sevge treatment plants.
Plaintiffs allege that Defendéts’ rationale for denying the platere fabricated and part of
Defendants’ larger conspiracy deprive them of their rights.

As a result of this third denial, on Bamber 15, 2005, Plaintiffs appealed the LPAPC
decision and sought state judicialiew of their decision. Platiffs argued that the LCAPC’s
actions were arbitrary, capriciguen abuse of discretion, and moticcordance with state law.
The state court ordered the pestto mediate and Plaintifessentually reached a settlement
agreement with Defendants’ counsel. The most significant provision of the settlement agreement
required Defendants tgprove Plaintiffs’ revise plat by August 16, 2006.

On August 16, 2006, the LCAPC voted to defiey action on the Plaintiffs’ plat for
thirty days. Following this, Plaintiffs filed a rion in state court to enforce the settlement
agreement and the court ordered Defendantppmae the plat and issue any necessary permits.

Defendants complied with the court order. Btate court found that Defendants had acted in



bad faith by breaching the settlement agreemegotiated by their attorney. Additionally, the
court held that governmentaltéies are not subject to sarais under the Indiana Alternative
Dispute Resolution Rules, but that Defendantstmeimburse Plaintiffs’ mediation costs.

Plaintiffs and Defendants both appealed ttecision. The IndianCourt of Appeals
consolidated the appeals and held that Defetsdaere immune from any sanctions under the
Indiana ADR Rules and did not act in bad faitake County Trust Co. v. Advisory Plan
Comm’n of Lake Countp83 N.E.2d 124 (Ind. Ct. App. 2008oth parties appealed.

The Indiana Supreme Court granted traneféhe case and found that governmental
entities are not immune from the power of ¢swo impose sanctions under the Indiana ADR
Rules.Lake County Trust Co. v. Advisory Plan Comngo4 N.E.2d 1274, 1278 (Ind. 2009).
More importantly, the Indiana Supreme Court found that “the Commission’s failure to promptly
approve the subdivision did not constitbted faith conduct warranting sanctionisl”at 1279.
Additionally, the Supreme Coatfound that the settlemeagreement was not binding on
Defendants because the Indiana Open Dour juacluded Defendantsounsel from binding
them to the agreemend. (“[T]his statutory scheme operatspreclude the delegation of plan
commission authority for finalpproval of subdivision plats, binstead requires final approval
by a majority of the commission members at timgs subject to the Open Door Law . . . The
settlement agreement resulting from the méatiatvas thus not final until its approval by a
majority of [the LPAPC] at a public meetingetiCommission’s failure to promptly approve the

subdivision did not constitute badtfaconduct warranting sanctions.”).



B. Plaintiffs’ Motion in Limine

Plaintiffs’ Motion in Limine (DE 248) askthe Court to excludeestimony or evidence
on three matters: (1) evidence regarding the decisibtie Indiana Court of Appeals or Indiana
Supreme Court; (2) evidence relating to remornstsatomplaints again®eer Ridge; and (3).
evidence or testimony relatedgaor litigation theyhave been involved with. For the reasons
discussed below, Plaintiffs’ motiongsanted in part and denied in part.

Plaintiffs contend that th@ecisions of the Indiana Cdwf Appeals and the Indiana
Supreme Court have no bearing on thel. Plaintiffs are correct #t those issues adjudicated in
state court are decided and cannot be relitigaéed, and Defendants agree with Plaintiffs.
Defendants further assert thaitstexcludes any discussion of “btaith” on their part related to
the settlement agreement. Defendants are alsoctatreould be confusing to the jury if the
Court excluded evidence of the state court deessibut then allowed Plaintiffs to argue that
Defendants exhibited “bad faith” in abiding the terms of a settlement agreement. This
confusion would be amplified because the settlement agreement did not bind the Defendants.
Accordingly, neither party caoresent evidence orsemony regarding the state court decisions
and Plaintiffs shall not assert f2adants acted in “bad faith” fmot abiding by the terms of the
settlement agreement.

Next, Plaintiffs contend that the complainfshe remonstrators, those who spoke in the
public meeting against the Ddridge plat, should be excludedaPapproval in Indiana is
governed by specific criteria laid bim local ordinance. Plaintiffsontend that the remonstrators’
complaints are irrelevant because they do notess$dcthe standards in tapplicable ordinance.
Defendants contend that this is relevant asutccbave influenced thedecision. Defendants are

correct. Plaintiffs will likely present evidence tire subdivision ordinance and explain how their



proposals satisfied the ordinanteDefendants allege thatef did not approve the proposed
plat because of remonstrators’ complaieigen though the plat sdted all applicable
ordinances, Plaintiffs will ndbe unfairly prejudiced and caddress this incongruity on cross-
examination.

Plaintiffs also seek to exclude any evidergating to their priofitigation experiences.
Defendants agree to this, with one qualificatids all rulings are preliminary, the Court grants

Plaintiffs’ motion in limine regarding pastifjation, subject to Defelants’ qualification.

C. Defendants’ Motion in Limine
Defendants’ Motion in Limine (DE 250) asktse Court to prohibit testimony or the

presentation of evidena the following matters:

1) Whether Defendants acted in bad faithaeling the negotiations, approval, or

delay of approval of the settlement agreerent

2) Whether Defendants’ violatdddiana’s Access to Plib Records Act (“APRA”);

3) Previous convictions of certaLake County officials;

4) Lake County’s self-insured statustbe indemnification of LPAPC members;

5) Discovery disputes or sanctions between the parties;

6) the July 2006 settlement agreement;

7) Plaintiffs’ state law claims;

8) Lay testimony on the Plaintiffs’ alleged damages;

9) Previously dismissed claims and the parties’ motions in limine; and

2 The Court ruled on the issue of bad faith in addressing Plaintiffs’ Motion in Limine. Asskscalove, no
evidence concerning “bad faith” in failing to abide by the settlement agreement may be introduced. The Court will
refrain from rehashing its reasoning again.



10)Defendants’ interactions or convetisas with the Fderal Bureau of
Investigation.

Defendants assert that any evidence or testyntoncerning their alleged violation of the
APRA should be excluded. Defendants argue treatémedy for violating the APRA is in state
court. Defendants are correct regarding the dgnfier a violation of the APRA, but evidence of
an alleged APRA violation is admissiblevertheless. Evidence of withholding public
documents may be admissible to prove motiventent of the Defendants. Accordingly,
Defendants’ motion is denied regengl their allegedAPRA violation.

Next, Defendants argue that any mentiohafe County’s self-insured status or
indemnification of individual Defendants as wad any mention of dcovery disputes or
sanctions should be excluded. As none of these isslt#sss a fact of consequence in this case,
Defendants’ motion is grardeconcerning these issues.

Defendants also seek to exclude angence or testimony concerning the July 2006
settlement agreement. Defendants argue tishbitld be excluded on the basis of Rule 408(a).
Plaintiffs counter thathe denial of the settlement agreetrgpeaks to intent or motive of the
parties. Yet, as the Indiana@eme Court found, “the settlemegreement resulting from the
mediation was [] not final” until approved byetlbefendants. Consequently, the “settlement
agreement” was simply another revised plat thatDefendants deferredling on at the August
16, 2006, meeting. Any mention of this non-bindssgtlement agreement would be misleading
and tend to confuse the jury on the true issiiidkis case. As a salt, the Court grants
Defendants’ motion regarding tldaly 2006 settlement agreement.

Next, Defendants seek to excludkintiffs’ state law claim dut an alleged failure to

provide notice as required by the Indiana Togi@k Act. This is troubling for two reasons.



First, Defendants did not ass#his affirmative defense in éir Answer. (Ans., DE 208, at 40.)
Second, Defendants are seeking a dispogditileg on a claim through a motion in limine.
Clearly, a motion for summary judgment or a dieglcterdict is a more appropriate venue to
seek a dispositive ruling on a claim. Nevertheless, Defendants’ argument fails on the merits.
Plaintiffs’ case is analogous kake Station v. Stat®é58 N.E.2d 824 (Ind. 1990), where the
Supreme Court of Indiana found a parties cldidhnot accrue until the government agency
made a decision. The rationale there, tigat/ernment bodies [could] immunize themselves
from tort claims simply by delaying a demn until the 180-day notice period expires,” is
equally applicable here. Accordjly, Plaintiffs’ state law clan remains an issue for trial.

Defendants also seek to exclude anytéstimony from Plaintiffs on the issue of
damages. While experts are best suited toa@xgind estimate damages, it would be improper
for the Court to try and limit Plaintiffs’ persdrastimony on damages before trial. Plaintiffs
may generally discuss the damages they suffe@adely a delay in developing and selling their
property, without impugning on territory best handbgdexpert withnesses. The Court takes this
issue under advisement.

Finally, Defendants requested the Court toledte any evidence concerning previously
dismissed claims, each party’s motion in limine, and one Defendant’s contact with the Federal
Bureau of Investigation. Plaiff$ do not object to these three requests. Accordingly, the Court

grants Defendants’ motion in paggarding thesthree issues.



D. Conclusion
For the reasons discussed ahdkie Court grants in parhd denies in part Plaintiffs’
Motion in Limine (DE 248) and @nts in part and denies inrp®efendants’ Motion in Limine

(DE 250).

SO ORDERED on November 25, 2014.

s/ Joseph S. Van Bokkelen

JOSEPHS. VAN BOKKELEN
WNITED STATES DISTRICT JUDGE



