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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

KEVIN McLAUGHLIN, )
Plaintiff, )
)
V. ) CAUSE NO.: 2.08-CV-58-PRC
)
BERNARD FREEMAN,et al, )
Defendants. )

OPINION AND ORDER

This matter is before the Court on:

(2) a Motion for Summary Judgment byf®edants Freeman and Dominguez [DE 155],
filed by Defendants Bernard Freeman and Roy Dominguez (“Defendants”) on
October 22, 2012;

(2) a Motion to Strike Evidence Designated in Plaintiffs Response to Summary
Judgment [DE 165], filed by Defendants on December 17, 2012;

(3) a Motion to Strike Evidence DesignatedBiath Plaintiff’'s Original Response and
Amended Response to Summary Judgniek 194], filed by Defendants on May
8, 2013; and

4) a Motion to Strike Plaintiff's Supplement to Amended Response to Summary
Judgment and Plaintiff’s Motion to Strike Plaintiff's Exhibit M and Replace with
Exhibit M-1 [DE 202], filed by Defendants on May 20, 2013.

PROCEDURAL BACKGROUND
On May 30, 2008, Plaintiff Kén McLaughlin, proceedingro se filed a Complaint

pursuantto 42 U.S.C. 8 1983, alleging that a nurokjeil officials, including Defendants Bernard
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Freeman and Roy Dominguez, violated his Feemth Amendment rights while he was a pretrial
detainee at the Lake County Jail. Judge Janoesly screened the Complaint pursuantto 28 U.S.C.
§ 1915A and allowed the suit to go forward.

On May 1, 2009, Defendants filed a motion $ommary judgment, arguing that Plaintiff
failed to utilize Lake County Jail's grievanceopedure before filing his 8 1983 suit, which is
required by 42 U.S.C. § 1997e(a). On Matéh2010, Judge Moody denied the motion. On June
7, 2010, Judge Moody referred the matter to tloisrCfor the purpose of conducting an evidentiary
hearing on the issue of whether Plaintiff exhausted his administrative remedies.

On July 19, 2010, Plaintiff moved for the appanent of counsel, which the Court granted.
Attorney Jeffrey Wrage agreed to a limited appoit, for representing Plaintiff at the evidentiary
hearing only. On November 1, 2010, the Coortducted the evidentiary hearing and received
witness testimony, exhibits, and argument.N@rember 5, 2010, the Courtissued a recommended
finding that Plaintiff had satisfied the exh#iaa requirements of 8 199{&). On March 14, 2011,
Judge Moody issued an order adopting this Court’s report and recommendation.

On February 11, 2011, Plaintiff again moved tloe appointment of counsel, which this
Court granted. On June 1, 2011, Attorney CarrierGasgjreed to represent Plaintiff. On August
15, 2011, Plaintiff moved to amend his Compiaand on September 16, 2011, the Court granted
the motion. On September 15, 2011, Plaintiff filed his Amended Complaint. On October 19, 2011,
Defendants filed their Answer.

On October 22, 2012, Defendants filed the mmofor summary judgment presently before
this Court. On December 3, 2012, Plaintiff filed a response. On December 17, 2012, Defendants

filed a motion to strike evidence designateRIaintiff's response, and on December 20, 2012, filed



their reply in support of summary judgment. Karch 15, 2013, Plaintiffmight leave of the Court

to file an amended response in opposition to sumdgment that included a new affidavit from
Plaintiff. On March 18, 2013, the Court granBddintiff’'s motion. OrMarch 28, 2013, Defendants

filed a motion for an extension time to file a reply to Plaintiff's amended response. The motion
asserted that exhibits referenced in the PEimtiew affidavit were not submitted as an attachment
and that Defendants would need time to reviewetttgbits once they were filed with the Court.

On April 12, 2013, the Court granted Defendantstiarofor additional time and ordered Plaintiff

to file the referenced exhibits by April 26, 2013aiRtiff did not file the exhibits by the deadline.

On May 8, 2013, Defendants file a second motion to strike, which, in addition to repeating the
arguments in their first motion to strike, asked the Court to strike all references to the exhibits that
Plaintiff did not file. On May 11, 2013, Plaifitfiled the exhibits. On May 20, 2013, Defendants
filed a third motion to strike. On June 3, 2013, Rififiled a response to Defendants’ third motion

to strike. On June 11, 2013, Defendants filed ayrepsupport of their third motion to strike.

The parties filed forms of consent to havis ttase assigned to a United States Magistrate
Judge to conduct all further procesgs and to order the entry of a final judgment in this case.
Therefore, this Court has jurisdiction to decide this case pursuant to 28 U.S.C. 8§ 636(c).

MOTIONS TO STRIKE

Defendants have filed three motions to strike concerning various exhibits relied on by

Plaintiff in opposing summary judgment. The Court will address each challenged exhibit.
A. Exhibit A - Plaintiff's Verified Pro Se Complaint
1. Paragraph 1, Page 3

Defendants challenge portions of the following:



On 2/8/08 | Kevin McLaughlin experienced cruel and unusual punishment as a

pre-trial detainee at Lake County Jail aan holding this administration liable for

violation of rights secured by the Cdinstion and laws of the United States.

Bernard Freeman and Roy Domingu€raig Ponton, John Zenone are allowing

policies and practices within this adnstration that shows no concern for humanity

and staff members are deploying methods and tactics that show no concern for

humanity.
Pl.’s Exhibit A, p. 3. Specifically, Defendantowe to strike the statement “On 2/8/08 | Kevin
McLaughlin experienced cruel and unusual punishment” and the statement that Defendants “are
allowing policies and practices within this admstration that shows no concern for humanity and
staff members are deploying methods and tactatsstiow no concern for humanity.” Defendants
motion is granted with respect to these statenwentise basis that these statements are conclusions,
not assertions of fact.
2. Paragraphs 3, 4, 5, 6, and 7, Pages 4-5

Defendants next move to strike unspeciséatements from paragraphs 3, 4, 5, 6 and 7 on
pages 4 and 5 as inadmissible Bagr The Court denies Defendants’ request as they have not
identified the statements that should be strickeh moreover, the Court finds that many statements
from these pages are admissible.
3. Paragraph 9, Pages 5-6

Defendants challenge portions of the following:

This administration has displayed a demeanor that has left me bewilder on how they

infringe upon a persons rights like they set the standards. | informed Lt. G. Ratajczak

that | was prepared to seek assistanoen fihe Federal Government | showed her a

letter, she replied “the Feds don't give a fatlout what | had to say.” This is clearly

deliberate indifference displayed by LT. G. Ratajczak to retaliate on me because |

am aware of what they have been doingnéosince | have been incarcerated here in
Lake County Jail.



Pl.’s Exhibit A, pp. 5-6. Specifidig, Defendants move to strikegheference to “how [Defendants]
infringe upon” people’s rights, Officer RatajczaKdeliberate indifference,” and the statement
attributed to Officer Ratajczak. The Court gradefendants’ motion with respect to the first two
statements on the basis that these statementsraskisions, not assertions of fact. However, the
Court declines to strike the statement attribwte@fficer Ratajczak as it may be admissible for a
purpose other than proving the truth of the matter asserted.
4. Paragraph 10, Page 6
Defendants challenge portions of the following:
In my past medical history | have documentation at St. Margrets Hospital that
confirms | am allergic to Haldol, howevedo not have access to those records and
neither does Lake County Jail. | do have documentation from Lake County Jail
(medical department) that clearly reveals | am allergic to Haldol, Thorazine and
tomatoes and someone in the medical depnt wrote on this document (“allergy
not reaction”) in an effort to make d@dk like the drug does not cause me suffer from
a reaction. (See attached Exhibit A-01) Also the day | was injected with Haldol
(2/08/08) | was given benedryl to counter the allergic reaction.
Pl.’s Exhibit A, p. 6. Specifically, Defendants mdwestrike the reference to “documentation at St.
Margrets Hospital that confirms [Defendant is] allergic to Haldol” and the statement that “someone
in the medical department wrote on this docum@&llefgy not reaction”) in an effort to make it
look like the drug does not cause me suffer from a reaction.” The Court grants the motion with
respect to both statements. Plaintiff’'s assertido #g contents of documents not presented to the

Court is not admissible. Furthétlaintiff's speculation as to the motives of the person who wrote

“allergy not reaction” is inadmissible.



5. Paragraph 11, Page 6

Defendants challenge portions of the following:

This administration has addressed my medical issues in a very unprofessional

manner and showed no regards for hunyamitis cruel and unusual punishment left

me humiliated and | am seeking Justice on all parties involved in this descreating

ordeal, that took place in the confinements of the Lake County Jail.
Pl.’s Exhibit A, p. 6. Specificallypefendants move to strike the statement that “This administration
has addressed my medical issues in a wepyrofessional manner and showed no regards for
humanity” and the statement characterizing Pifimtreatment as “cruel and unusual punishment.”
The Court grants Defendants’ motion with resgecboth statements on the basis that they are
conclusions, not assertions of fact.
6. Paragraph 12, Pages 6-7

Defendants move to strike the following in its entirety:

| spoke with an (UMHP em/f) about nmgedical issues and | was provided some

clothing to put on. | was informed gn (UMHP em/f) Dr. Roberts about an

allegation of me committing a suicide attenwhich was a false allegation to cover

up the cruel and unusual punishment that | endured.
Pl.’s Exhibit A, pp. 6-7. The Court grants Defendantotion with respect to the reference to cruel
and unusual punishment that Ptdfrallegedly endured on the baghat it is a conclusion, not an
assertion of fact, and the statement made tofiffdoy Dr. Roberts on thbasis that it is hearsay.

B. Exhibit C - Plaintiff’'s October 28, 2009 Affidavit

1. Paragraph 2, Page 3

Defendants move to strike the following in its entirety:

In this complaint, | have two major issubat came out of the deliberate indifference

and cruel and unusual punishment by th&eL&€ounty Jail staff. They are: 1)

Administration on more than 30 different occasions of injections of Haldol (a
anti-psychotic drug) that | am allergic to (this was documented in my jail medical



file) and 2) Cruel and unusual punishmand deliberate indifference by this staff,
in particular, on February 8, 2008.

Pl.’s Exhibit C, p. 3. The Court grants Defendgambotion with respect to the reference to the
deliberate indifference and cruel and unusual pumestt of the Lake County Jail employees on the
basis that it includes conclusions, not assertioriaadf However, the Court declines to strike the
reference to Plaintiff being injected with Haldwi more than 30 different occasions. Plaintiff is
free to testify as to facts within his persokabwledge and relevant to the question of whether
Defendants have violated his federally protected rights.
2. Paragraph 4, Page 3

Defendants next challenge portions of the following:

| know that | have some mental probleamsl | can get very stressed, but it doesn't

seem right that they can give me this drug as punishment for my behavior. The

officers seemed to enjoy watching me go through this extreme allergic reaction as

a payback for my behavior.
Pl.’s Exhibit C, p. 3. Specifically, Defendantoowe to strike the reference to Haldol being
administered to him as a punishment and the nederto the officers appearing to enjoy watching
him suffer through an allergic reaction as retribatior Plaintiff's behavior on the basis that these
are conclusions, not assertions of fact. The Gienies Defendants’ request to strike the reference
to Haldol being administered as punishment. As to the second challenged statement, the Court
strikes the reference to “payback,” but declitesstrike Plaintiff’'s statement that the officers

appeared to enjoy watching him suffer because this is drawn from his personal knowledge of

witnessing the appearance of the officers.



C. Exhibit F - Department of Justice Letter

Defendants also move to strike Plaintiff's Baihi- in its entirety. khibit F is a letter from
the U.S. Department of Justice Civil Rights/iSion concerning its investigation of conditions at
the Lake County Jail pursuant to the Civil Rigbitinstitutionalized Persons Act, 42 U.S.C. § 1997.
Federal Rule of Evidence 803(8) provides that the rule against hearsay does not exclude public
reports that contain “factual findings from a legallythorized investigation” and are trustworthy.
The Court finds that Exhibit F falls within thexception. Furthermlthough the investigation
underlying the report occurred months after the incigesg rise to this suit, the Court finds that
it is possible that some of the information i tteport could be relevant to Plaintiff's official
capacity claims against DefendantSee Martinez v. Cook Countyo. 11-C-1794, 2012 WL
6186601, at*4 n.7 (N.D. lll. Dec. 12, 2012) (collecting cases that have admitted similar DOJ reports
at trial under Federal Rule of Evidence 803(8)).

D. Exhibit G - Plaintiff's February 19, 2013 Affidavit

As noted above, Plaintiff’'s amended respoiaDefendants’ motion for summary judgment
included a new affidavit provided Bfaintiff. The affidavit included references to “Exhibits A-M,”
which Plaintiff stated are copies of letters thatsent to Defendant Donguez. After Defendants
argued that they needed access to these exhidibse filing their reply in support of summary
judgment, the Court ordered Plaintiff to fileltbits A-M by April 26, 2013.Plaintiff did not file
the exhibits until May 11, 2013. Defendants moverig&esthe exhibits as well as any reference to
the exhibits in the affidavit on the ground that Rt failed to comply with the Court’s scheduling
order. The Court declines to do so. A revievihafrecord in this matter reveals that Defendants
introduced Exhibits A-M into evidence at thewember 1, 2010 evidentiary hearing and questioned
Plaintiff about them. Thus, the ekits were already a part of the record in this case and Defendants
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had knowledge of their contents. As a result,@lourt denies Defendants’ motion with respect to
Exhibit G.
SUMMARY JUDGMENT STANDARD

The Federal Rules of Civil Procedure mandate that motions for summary judgment be
granted “if the movant shows that there is no gendisigute as to any material fact and the movant
is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). Rule 56 further requires the entry
of summary judgment, after adequate time fa&cadvery, against a party “who fails to make a
showing sufficient to establish the existence oklment essential to that party’s case, and on
which that party will bear the burden of proof at trigC&lotex Corp. v. Catretd77 U.S. 317, 322
(1986) (citing Fed. R. Civ. P. 56(c)). “[SJummary judgment is appropriate—in fact, is
mandated—where there are no disputed issues of material fact and the movant must prevail as a
matter of law. In othter words, the record nmesteal that no reasonable jury could find for the non-
moving party.”Dempsey v. Atchison, Topeka, & Santa Fe Ry.X6d~.3d 832, 836 (7th Cir. 1994)
(citations and quotations omitted).

A party seeking summary judgment bears thteainresponsibility of informing the court of
the basis for its motion and identifying those portions of the pleadings, depositions, answers to
interrogatories, and admissions on file, togetiwth the affidavits, if any, that it believes
demonstrate the absence of a geaussue of material facBee Celotexd77 U.S. at 323Fed. R.
Civ. P. 56(c). The moving party may dischargenisal responsibility by simply “showing’—that
is, pointing out to the district court—that tees an absence of evidence to support the nonmoving
party’s case.Celotex477 U.S. at 325. When the nonmovingpaould have the burden of proof
at trial, the moving party is not required topport its motion with affidavits or other similar
materials negating the opponent’s clai@elotex 477 U.S. at 323, 32%reen v. Whiteco Indus.,
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Inc., 17 F.3d 199, 201 n.3 (7th Cir. 199&)tzpatrick v. Catholic Bishop of Chi916 F.2d 1254,
1256 (7th Cir. 1990). However, the moving party, if it chooses, may support its motion for summary
judgment with affidavits or other materials, and, if the moving party has “produced sufficient
evidence to support a conclusion that there are noige issues for trial,” then the burden shifts
to the nonmoving party to show that @sue of material fact existdecker v. Tenenbaum-Hill
Assoc, 914 F.2d 107, 110-111 (7th Cir. 1990) (citations omitted§ also Hong v. Children’s
Mem’l Hosp, 993 F.2d 1257, 1261 (7th Cir. 1993).

Once a properly supported motion for summary judgment is made, the non-moving party
cannot resist the motion and withstand summuatgment by merely resting on its pleadin§ee
Fed. R. Civ. P. 56(eponovan v. City of Milwauke&7 F.3d 944, 947 (7th Cir. 1994). Rule 56(e)
provides that “[i]f a party fails to properly support an assertion of fact or fails to properly address
another party’s assertion of fact as requiredRioje 56(c), the court may . . . consider the fact
undisputed for purposes of the motion [or] dresnmmmary judgment if the motion and supporting
materials—including the facts considered undisputealwghat the movant is entitled to it . . . .”
Fed. R. Civ. P. 56(e)(2), (3ee also Anderson v. Liberty Lobby, Jdd.7 U.S. 242, 248-50 (1986).
Thus, to demonstrate a genuine issue of fagntmmoving party must “do more than simply show
that there is some metaphysical doubt as to the material facts,” but must “come forward with
‘specific facts showing that there iganuine issue for tridl Matsushita Elec. Indus. Co. v. Zenith
Radio Corp, 475 U.S. 574, 586-87 (1986) (quoting Fed. R. Civ. P. 56(e)).

In viewing the facts presented on a motionsiammary judgment, a court must construe all
facts in a light most favorable to the non-movpegty and draw all legitimate inferences in favor
of that party. See Andersqrd77 U.S. at 255Srail v. Vill. of Lisle 588 F.3d 940, 948 (7th Cir.
2009);NLFC, Inc. v. Devcom Mid-Am., Ind5 F.3d 231, 234 (7th Cir. 1995). A court’s role is not
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to evaluate the weight of the evidence, to judgectiedibility of witnesses, or to determine the truth
of the matter, but instead to determine whethere is a genuine issue of triable fé&&te Andersgn
477 U.S. at 249-50.

MATERIAL FACTS

Plaintiff Kevin McLaughlin was booked into theke County Jail as a pretrial detainee on
December 29, 2005. On January 19, 2006, Plaintiftraasferred to the GEO Correctional Facility
in New Castle, Indiana for temporary placement due to repeated suicide attempts. On February 26,
2006, Plaintiff was transferred back to the Lake Cpuatl. Plaintiff remained at the Lake County
Jail until August 28, 2008, at which point he waangferred into the custody of the Indiana
Department of Correction.

Plaintiff has admitted to having mental probkemHe states thdtis normal medication
routine includes Seroquel (50 mg twice a dayg &razadone (50 mg once a day). Seroquel is an
antipsychotic and Trazadone is an antidepressRBl#intiff is allergic to another antipsychotic
medication called Haldol. When injected with #ial Plaintiff suffers from hives, panic, swelling
of the throat, difficulty breathing, and dehydration.

During his time at the Lake County Jail, Pldintvas injected with Haldol against his will
more than 30 times, including on February 8, 2008.tHahdate, Plaintiff was in his cell when a
corrections officer approached his cell and theeat him with violence. The officer left, but
returned with a number of other officers. Tdfécers removed Plaintiff from his cell, and one
officer instructed a nurse to injdetaintiff with Haldol. After the nurse administered the injection,
Plaintiff was held against a wall while one of tlfitoers threatened to takes clothes away. A few
moments later, one of the officexsked Plaintiff if he said h&as going to kill himself. Although
Plaintiff denied having made such a statemannember of the medicataff was called. The
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medical worker informed Plaintiff that he wouldve to be placed under suicide watch. Plaintiff
was then moved into a room and ordered to renadia his clothes. Agr Plaintiff removed his
clothes, he was placed in restraints and ustoret a hallway in front of other inmates and female
staff officers. As Plaintiff walked down thwallway, people taunted him and made derogatory
remarks about his genital area. The officers broBgdintiff into a room where he was strapped to

a concrete slab with leather belts at each wrist and ankle. Initially, Plaintiff was not provided a
mattress or blanket. Eventually, he was given a thin sheet, but it was blown off by the room’s
ventilation system.

At this point, Plaintiff's allergic reaction to the Haldol had become more severe. Plaintiff
suffered pain, disorientation, asdielling of his throat. A nursand a corrections officer brought
Plaintiff water periodically. A couple of hours aftelaintiff was strapped to the concrete slab, a
nurse entered the room and informed Plaintiff 8fe would release him from his restraints if he
agreed to drink a liquid that walitause him to vomit. Plaintiff agreed and was released from the
restraints. Plaintiff remained in the roomtibRebruary 11, 2008. During his stay in the room,
Plaintiff was not given a mattress or clothes.

Defendant Roy Dominguez served as the Sheriff of Lake County from January 1, 2003
through December 31, 2010. Defendant Bernard Fresearaad as the Warden of the Lake County
Jail from January 2007 through April 2010. Duringithenures, all medical and health treatment
services provided to inmates in the Lake Couail/were provided by licensed doctors, nurses, and
other healthcare professionals.

At no point during Plaintiff's incarceratioat the Lake County Jail—from December 19,
2005 though August 28, 2008—did he file a written gneeawith the Deputy Warden or an appeal
of any grievance filed with the Deputy Warden.
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Plaintiff wrote letters addressed to Daefieants Dominguez and Freeman personally. The
letters concerned his treatment at the Lake CouiltyBiaintiff gave the letters to an employee of
the Lake County Jail mail room with the understanding that she would mail the letters to Dominguez
and Freeman. Plaintiff never receivety aesponse from Dominguez or Freeman.

ANALYSIS

Plaintiff Kevin McLaughlin brought this 8983 action against Defendants Sheriff Roy
Dominguez and Warden Bernard Freeman, in thdividual and official capacities, alleging that
they violated his rights under the Fourteenthelwaiment. The Court will address each claim in
turn.

A. Individual Capacity

Plaintiff's individual capacity claims again3efendants attempt to hold them liable for the
following allegedly unconstitutional acts: (1) officsat the Lake County Jail repeatedly injecting
Plaintiff with Haldol despite knowig that Plaintiff is allergic tthe drug, (2) officials at the Lake
County Jail using excessive force against RFaion February 8, 2013, and (3) Plaintiff being
denied clothing and a mattress from February 8, 2013, to February 11, 2013. Plaintiff does not
allege—and Defendants deny—that Defendants Dominguez and Freeman directly participated in
any of these allegedly unconstitutional acts. Instead, Plaintiff alleges that Defendants had actual
knowledge of the acts and failed to take anyoacto prevent or address them. “The doctrine of
respondeat superior can not be used to holgparsisor liable for conduct of a subordinate that
violates a plaintiff’s constitutional rights.Chavez v. lllinois State Polic251 F.3d 612, 651 (7th
Cir. 2001). “[A] supervising pren official cannot incur 8 1983 liability unless that officer is shown

to be personally responsible fodaprivation of a constitutional right.Vance v. Peter®7 F.3d
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987, 992 (7th Cir. 1996). A supervising prison official may be found personally responsible for
another’s conduct only

if the conduct causing the constitutional deprivation occurs at [his] direction or with

[his] knowledge and consent. That is, he must know about the conduct and facilitate

it, approve it, condone it, or turn a blindeey. . . In short, some causal connection

or affirmative link between the action complained about and the official sued is

necessary for § 1983 recovery.

Gentry v. Duckworth65 F.3d 555, 561 (7th Cil.995) (citations and internal quotation marks
omitted).

Plaintiff has failed to produce sufficieevzidence to survive summary judgment on his
individual capacity claims. He has produced ndence that Defendants actually knew about the
alleged unconstitutional acts, and without that knowl€dgfendants cannot be held liable. Plaintiff
argues that because he mailed letters to Defendants, the Court can infer that Defendants had personal
knowledge of the acts. However, while “an inmatetters to prison administrators may establish
a basis for § 1983 liability . . . [t]he plaintiff still has the burden of demonstrating that the
communication, in its content and manner of transmission, gave the prison official sufficient notice
to alert him or her to an excessngk to inmate health or safetyance v. Peter®7 F.3d 987, 993
(7th Cir. 1996). Here, Plaintiff's briefs hapeovided the Court with no specifics concerning the
contents of the letters. Plaintiff's Responseftaniiel Amended Response lioaly refer to Plaintiff
having written “numerous letters to Defendant Freeman and Dominguez regarding Plaintiff's
situation,” Pl.’s Am. Resp., p. 2, and having “sent many letters complaining about the mistreatment
he was enduring,” Pl.’s Resp., p. 10. These vaggeriptions do not demonstrate that Defendants,
if they received and read the letters, would have been alerted to Plaintiff's alleged harms.

Plaintiff's only other argument in oppositiondommary judgment on his individual capacity

claims is a citation td.ocicero v. O’'Connell419 F. Supp. 2d 521 (SID.Y. 2006). However,

14



Lociceroaddressed whether a prisoner’s complaint had sufficielitigedclaims against a prison
supervisor for the purposes of a Rule 12 mottrsummary judgment, Plaintiff must do more than
make allegations, he must produaet§. Plaintiff has failed to do sath respect to his individual
capacity claims. Accordingly, the Court grants Defendants’ motion for summary judgment on
Plaintiff's individual capacity claims.
B. Official Capacity

Plaintiff also asserts official capacityagins against Defendants Dominguez and Freeman.
However, because “[a]n official capacity suitaatamount to a claim against the government entity
itself,” Guzman v. Sheahad95 F.3d 852, 859 (7th Cir. 2007), thedaims are treated as claims
against the Lake County Skfés Department itselfsee Burton v. Lag\No. 1:07-cv-918, 2008 WL
187552, at *5 (S.D. Ind. Jan. 18, 2008) (ruling that uhaiana law suits brought against officials
of a sheriff's department are suits againstsheriff's department itself). “Government entities
cannot be held liable for the unconstitutional actss@@mployees unless those acts were carried out
pursuant to an official custom or policyGrieveson v. Anderspb38 F.3d 763, 771 (7th Cir. 2008);
see also Phelan v. Cook Cn#63 F.3d 773, 789 (7th Cir. 2006Mtinicipal entities cannot be held
vicariously liable for the acts of their emgkes under Section 1983 on a respondeat superior
theory.”). This requirement is used “to dmgjuish acts of the municipality from acts of employees
of the municipality, and thereby makes clear thanhicipal liability is limited to action for which
the municipality is actually responsibleld. (citation and internal quotation marks omitted). A
plaintiff may satisfy the official policy requirement by demonstrating the existence of:

(1) an express policy that, when enfatceauses a constitutional deprivation; (2) a

widespread practice that, although not authorized by written law or express

municipal policy, is so permanent and well settled as to constitute a “custom or

usage” with the force of law; or (3) aflegation that theanstitutional injury was

caused by a person with final policy-making authority.
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Brokaw v. Mercer Cnty235 F.3d 1000, 1013 (7th Cir. 2000nuUE, to survive summary judgment,
Plaintiff must demonstrate that an official pgliaf the Lake County Shiéi’'s Department caused
him to suffer a deprivation of his civil rights.

Before discussing the evidence that Plaintiff has offered in opposition to summary judgment,
the Court must address evidence that has not been presented. In his amended response opposing the
instant motion, Plaintiff states that “any lackefidence regarding customs or practices of the
Sheriff's Department is due to Defendant's tnbgion and refusal to reply to Plaintiff's
Interrogatories and Request for Production.”’sPAm. Resp., p. 3. If Plaintiff believed that
Defendants wrongly withheld discoverable matetia proper course of action would have been
to file a motion to compel. No such motion wadsd. To the extent Plaintiff failed to receive
discoverable material concerning the policesd practices of the Lake County Sheriff's
Department, the blame partially lies with Plaintiff.

The Court will address Plaintiff’s official cagicclaims in two parts: the February 8, 2008
incident and the Haldol injections. With respezthe February 8th incident, Plaintiff has not
provided the Court with any evidence suggestingt an official policy caused his alleged
constitutional deprivations. Plaintiff asserts tbatthat date he was forcefully removed from his
cell, forced to strip naked and walk in front ainates and female guards, strapped to a concrete slab
for a few hours, and left naked without a mattress for four days. Whether or not these acts
constituted violations of Plaintiff's civil rights, &htiff has not pointed ta single piece of evidence
suggesting that they were the product of an@sgpolicy, a widespread practice, or a person with
final policymaking authority. To the extent Plaffs official capacity claims rested on these
occurrences, Defendants’ motion for summary judgment is grar8ed. Holloway v. Delaware
Cnty. Sheriff700 F.3d 1063, 1071 (7th Cir. 2012) (“Even if Holloway could show that he suffered
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a constitutional deprivation, the Sheriff would still be entitled to summary judgment because
Holloway did not present evidence to establish that the alleged deprivation was a result of an
existing policy, rather than an isolated incident.”).
With respect to the Haldol injections, theu€t understands Plaintith argue—Plaintiff does
not explicitly state the official policy being allenged—that the Lake County Sheriff's Department
had a widespread practice of administering meidinao inmates againsheir will as a form of
discipline and knowing that it would cause pamd suffering. A widespread practice is generally
established by pointing to a large number of harmful acts and “inviting the court to infer from them
that the policymaking level of governmentsMaound to have noticed what was going on and by
failing to do anything must have encouraged deast condoned, thus in either event adopting, the
misconduct of subordinate officersJackson v. Marion Cnty66 F.3d 151, 152 (i@ Cir. 1995).
The Seventh Circuit has stated that
the word “widespread” must be taken seriously. It is not enough to demonstrate that
policymakers could, or even should, have been aware of the unlawful activity
because it occurred more than once. The plaintiff must introduce evidence
demonstrating that the unlawful practigas so pervasive that acquiescence on the
part of policymakers was apparent and amounted to a policy decision.
Phelan 463 at 790. Here, Plaintiff pomto two pieces of evidence in support of his argument that
the Lake County Jail had an official policy afiministering medication to inmates in an
unconstitutional manner. First, Plaintiff has testifthat Lake County Jail officials injected him
with Haldol against his will more than 30 timessgite the fact that they know he is allergic to
Haldol and will suffer as a result. Further, Pldfrasserts that each time he is injected with Haldol,
a member of the medical staff will follow up thgsiation with medications counteracting Plaintiff's
allergic reaction, thereby suggesting that Ritiig allergy is known to members of the medical

staff. The second piece of evidence referred tlaintiff is a report produced by the Civil Rights
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Division of the U.S. Department of Justice ceming the conditions at the Lake County Jail during
a December 2008 investigation. However, Plaintiféthto cite any facts from the DOJ report that
support his widespread practice argument. Theaxtdd which Plaintiff specifically refers in the
DOJ report is “that inmate H.H. was administered 1300 mg of Haldol at a single time, which is a
potentially lethal amount.” Pl.’s Am. Resp., p. 1However, as Defendants point out, this is a
misleading interpretation of the report. The DOJ report actually stated:
Inmate H.H. reported that LCJ gives Hime different psychotropic medications, to
self-administer throughout the day. L8ds given him as much as 1300 mgs of
Haldol at a single time, a potentially lethal amount if ingested all at once.
Pl.’s Resp., Ex. F, p. 8. This is not an exasmgdlthe Lake County Jail forcing medication upon an
inmate against his will as discipline or with krledge that the medication will harm the inmate.
Outside of this citation, Plaintiff points to no other fact in the report documenting an instance of
Lake County Jail officials administering medication in the manner suggested by Plaintiff.
Because Plaintiff's references to the DOJ report produced no supporting evidence, his
widespread practice claim rests solely on his ewperiences with the Haldol injections. The
Seventh Circuit has stated that a plaintifésld not be “foreclosed from pursuing Section 1983
claims where she can demonstrate that repeatemhadirected at her truly evince the existence of
a policy.” Phelan,463 F.3d 773, 789-90. “However, it is necessarily more difficult for a plaintiff
to demonstrate an official policy or custdrased only on his own experience because what is
needed is evidence that there is a true municipal policy at is&reveson538 F.3d at 774. As
was noted above, “[t]he plaintiff must introdum@dence demonstrating that the unlawful practice
was so pervasive that acquiescence on the part of the policymakers was apparent and amounted to
a policy decision.”Phelan463 F.3d at 790see also Grievesob38 F.3d at 774 (stating that the
“pivotal requirement” of an official capacity chaiis that a plaintiff must demonstrate that the
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accused government entity has made a policy chditegk, the Court finds that while Plaintiff may
have suffered a number of civights violations by being repeatedhyected with Haldol, there is
insufficient evidence to infer that the policyneak at the Lake County Jail were likely to have
known about them. Accordingly, the Court finthat Plaintiff has failed to demonstrate the
existence of an official policy and grants Dadants’ motion for summary judgment on Plaintiff's
official capacity claims.
CONCLUSION

Based on the foregoing, the Court her&®ANTS the Motion for Summary Judgment by
Defendants Freeman and Dominguez [DE 155]. The GRANTS in part andDENIES in part
the Motion to Strike Evidence Designated iaiRliff's Response to Summary Judgment [DE 165],
the Motion to Strike Evidence Designated intiB®laintiff's Original Response and Amended
Response to Summary Judgment [DE 194], andMbton to Strike Plaintiff’'s Supplement to
Amended Response to Summary Judgment and FffaiMbtion to Strike Plaintiff's Exhibit M and
Replace with Exhibit M-1 [DE 202].

SO ORDERED this 26th day of September, 2013.

s/ Paul R. Cherry

MAGISTRATE JUDGE PAUL R. CHERRY
UNITED STATES DISTRICT COURT

CC: All counsel of record
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