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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

RONALD E. ROGERS, )
Plaintiff, )
)
V. ) CAUSE NO.: 2:09-CV-115-PRC
)
SEBO’S NURSING AND )
REHABILITATION CENTER, LLC, )
Defendant. )

OPINION AND ORDER

This matter is before the Court on PlaingfMotion for Partial Summary Judgment [DE 28],
filed by Plaintiff Ronald E. Rogers on SeptembgP010. Because genuine issues of material fact
exist on elements of Rogers’ FMLA claims on which he bears the burden, the motion is denied.

PROCEDURAL BACKGROUND

On March 17, 2009, Rogers filed his Complamthe Lake Circuit Court against Sebo’s
Nursing and Rehabilitation Center (“Sebo’s”) fateged violations of the Family and Medical
Leave Act of 1993, 29 U.S.C. 88 266tlseq (“FMLA"). In Count |, Rogers alleges that Sebo’s
wrongfully and constructively discharged him in atbn of the FMLA. In Count Il, Rogers claims
retaliation in violation of the FMLA, alleging th&ebo’s retaliated against him for having requested
medical leave for continuing treatment from healtbgapviders. In Count lll, Rogers asserts state
law claims of promissory estoppel and detrimergbance. Sebo’s filed a Notice of Removal on
April 24, 2009, and filed an Answer on May 2909, and an Amended Answer on June 16, 2009.

On September 1, 2010, Rogers filed the instant Motion for Summary Judgment and a
memorandum in support. On SeptemberZfd,0, Sebo’s filed its Response in opposition and a
memorandum in support, and on October 18, 2010, Rogers filed a Reply. On October 20, 2010,

Rogers filed a Motion to Strike Sebo’s Rease, and on October 26, 2010, Sebo’s filed a Motion
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to Strike Rogers’ Motion to Strike. On November 9, 2010, the Court granted Sebo’s motion,
striking Rogers’ Motion to Strike as untimely. Wever, the Court recognized that the evidentiary
objections raised by Rogers are consideration€thurt makes in the normal course of identifying
the admissible evidence on summary judgment.

The parties orally agreed on the record to have this case assigned to a United States
Magistrate Judge to conduct all further proceedamgsto order the entry affinal judgment in this
case. Therefore, this Court has jurisdiction to decide this case pursuant to 28 U.S.C. 8§ 636(c).

SUMMARY JUDGMENT STANDARD

The Federal Rules of Civil Procedure mandate that motions for summary judgment be
granted “if the movant shows thtaere is no genuine dispute as to any material fact and the movant
is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). Rule 56 further requires the entry
of summary judgment, after adequate time for discovery, against a party “who fails to make a
showing sufficient to establish the existence oelament essential to that party’s case, and on
which that party will bear the burden of proof at trigCélotex Corp. v. Catretd77 U.S. 317, 322
(1986). “[SJummary judgment is appropriatefact, is mandated—where there are no disputed
issues of material fact and the movant must pregsa matter of law. In other words, the record
must reveal that no reasonable joould find for the non-moving party.Dempsey v. Atchison,
Topeka, & Santa Fe Ry. Cd.6 F.3d 832, 836 (7th Cir. 1994) (citations and quotation marks
omitted).

A party seeking summary judgment bears titeainesponsibility of informing the court of
the basis for its motion and identifying those portions of the pleadings, depositions, answers to

interrogatories, and admissions on file, together with the affidavits, if any, which it believes



demonstrate the absence of a genuine issue of materiabtseCelotexd77 U.S. at 323ee also
Fed. R. Civ. P. 56(c). The moving party magattiiarge its “initial reponsibility” by simply
“showing’—that is, pointing out to the district cadthat there is an alisee of evidence to support
the non-moving party’s caseCelotex 477 U.S. at 325ee alsd-ed. R. Civ. P. 56(c). When the
non-moving party would have the burden of prabtrial, the moving party is not required to
support its motion with affidavits or othenslar materials negating the opponent’s claielotex
477 U.S. at 323, 328reen v. Whiteco Indus., Ind&7 F.3d 199, 201 n.3 (7th Cir. 199Bitzpatrick

v. Catholic Bishop of Chi916 F.2d 1254, 1256 (7th Cir. 1990). However, the moving party, if it
chooses, may support its motion for summary judgmégth affidavits or other materials and
thereby shift to the non-moving party the burden @iwghg that an issue of material fact exists.
See Kaszuk v. Bakery & Confectionéyion & Indus. Int’l Pension Fund’91 F.2d 548, 558 (7th
Cir. 1986);Bowers v. DeVitp686 F.2d 616, 617 (7th Cir. 1982).

Once a properly supported motion for summary judgment is made, the non-moving party
cannot resist the motion and withstand summaatgment by merely resting on its pleadin§ee
Fed. R. Civ. P. 56(e)(2ponovan v. City of Milwauked7 F.3d 944, 947 (7th Cir. 1994). Rule
56(e) provides that, “[i]f a party fails to propesdypport an assertion of fact or fails to properly
address another party’s assertion of fact as reduny Rule 56(c), the court may . . . consider the
fact undisputed for purposes of the motion [ar] grant summary judgment if the motion and
supporting materials—including the facts considersdisputed—show that the movant is entitled to
it....” Fed.R. Civ. P.56(e)(2), (3ee also Anderson v. Liberty Lobby, Jdd@.7 U.S. 242, 248-50
(1986). Thus, to demonstrate a genuine isstacgfthe non-moving party must do more than raise

some metaphysical doubt as to the materiakfabhe non-moving party must come forward with



specific facts showing that there is a genuine issue for tdaé Matsushita Elec. Indus. Co. v.
Zenith Radio Corp 475 U.S. 574, 586 (1986).

In viewing the facts presented on a motionsiammary judgment, a court must construe all
facts in a light most favorable to the non-movpagty and draw all legitimate inferences in favor
of that party. See Andersqrt77 U.S. at 253\LFC, Inc. v. Devcom Mid-Am., Inel5 F.3d 231,
234 (7th Cir. 1995)Doe v. R.R. Donnelley & Sons C42 F.3d 439, 443 (7th €£11994). A court’s
role is not to evaluate the weight of the @nde, to judge the credibility of witnesses, or to
determine the truth of the matter, but instead terd@ne whether there is a genuine issue of triable
fact. See Andersqort77 U.S. at 249-5Moe, 42 F.3d at 443.

MATERIAL FACTS
A. Rogers’ Initial Employment with Sebo’s

On December 21, 2006, Sebo’s hired Rogers as a full-time Maintenance Director. At that
time, Lorraine Batley was Sebo’s Administrator and, thus, Rogers’ immediate supervisor. On
December 21, 2007, Rogers was approved for a 3% annual raise by Lloyd White, the new
Administrator, and by Grace Blachly, Sebo’s HurRasources Director (“HR Director”). Sebo’s
Administrator controls the ability to hire and fttee Maintenance Director. Pam Mangiaracina was
the Business Office Manager. Frank Marshall vedrks Assistant Maintenance Director. During
their employment at Sebo’s, Rogers and Marshall worked under Administrators Batley and White.

Rogers received his initial orientation from Jim Payton, and there is no indication on the
orientation checklist that Paytoowered Sebo’s’ FMLA proceduresBlachly returned to Sebo’s

as the HR Director &r Rogers was hiredBlachly held in-serviceneetings at Sebo’s involving

! Blachly had previously been the HR Director from 1999-2003.
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new forms, but she does not remember having aesgiivice meetings at Sebo’s during the first five
months of 2008. Sebo’s did not utilize any new FMLA forms during Rogers’ employment.
B. Rogers’ Medical Condition

In April 2008, Rogers started having leg problerRagers testified #t he first received
medical care for his ongoing leg condition in ARD08, at which time he says the doctors thought
he had a cyst that possibly broke in his |€n April 16, 2008, Rogers went to the Steel Family
Health Care Center complainingleft leg pain for three weeksitlv the pain starting in the calf.
Rogers testified that the doctor believed he had a pulled muscle. When muscle relaxants did not
work and he still had bad pain, Rogers went to the St. Mary Medical Center emergency room on
May 12, 2008. He complained of left leg palescribing pain behind the left knee, numbness of
the foot off and on, and pain that radiated ughtohip and down to the ankle. Testing found no
blood clots in his leg.

On May 16, 2010, Dr. Mark Ritter of Steel Family Health Center examined Rogers, who
complained of low back pain extending into thi¢ lieg for a couple of months and reported that he
had been using a lot of over-the-counter medioatand that he had gottethe emergency room
the previous Tuesday. He alsalicated that he needed a ntdework. The prognosis indicated
that Dr. Ritter was “going to obtain array of the LS spine. EMG difie left leg. If, in fact, when
he comes back nothing is noted, MRI of the LS spimgealso the left leg will be obtained.” PI. Br.,
Exh. H, p. 19.

On May 21, 2008, the EMG conclosiprovided: “findings suggeatmoderately severe left
L5 radiculitis. Herniated disc at the L5-S1 intervertebral space should be considered. MRI of

lumbosacral spine would be very helpfuPl. Br., Exh. H, p. 11. On May 23, 2008, Rogers went



to a follow up visit at the Steel Family Hea(ilare Center for the EMG results. On May 28, 2008,
the impression following an MRI of the lumbar spimas “large broad based left posterolateral disc
extrusion at L4-L5 producing neural impingememd ¢eft foraminal stenosis” and “bilateral disc-
osteophyte complexes at L5-S1 more prominentemnigfint producing right foraminal stenosis and
neural impingement.” Pl. Br., Exh. H., p. 8. &me point, Rogers began suffering severe pain in
the sciatic nerve.

The medical records show that Rogers received pain medications and muscle relaxers on
April 16, May 12, May 16, and May 23, 2008.

Rogers had back surgery on July 17, 20R8gers had an MRI on August 18, 2008, and was
given an order for physical therapy on Sapber 3, 2008. He was also referred for pain
management on September 3, 2008, with visits on October 8, 2008, October 13, 2008, October 27,
2008, and October 29, 2008.

C. Sebo’s Leave Policand Administration of the Policy

Sebo’s maintained a company handbook for employees that included a leave of absence
policy as well as a leave policy under the FMLRRogers received a copy of the company handbook
from Sebo’s, and he read the handbook. Whten FMLA policy in the handbook provides, in
relevant part: “If you take leave becausgair own serious healttondition, you must provide
a medical certification that you are fit to reswwk or that you can perform essential functions
of your job with reasonable accommodation.” PI. Br., Exh. J., p. 2. The reinstatement policy
provides, in relevant part: “The Company wilstere an employee who takes FMLA leave to the

same or an equivalent position and benefits upon return to work.” PI. Br., Exh. N.



During the relevant time period, Sebo’s’ FMLA forms included the “Employee Request for
Leave of Absence” form, the “Employer Response to Employee’s Request for Family or Medical
Leave” form, and the “Certification of Health @aProvider” form. The “Employee Request for
Leave of Absence” form provides: “Documetita supporting a request for leave of absence is
required. Any request for a leave of absenceithabt supported with proper documentation will
not be processed.” PI. Br., Exh. K., p. 1.

The company policy on leaves of absence e@mmunicated through in-services at Sebo’s
conducted by Human Resources. Blachly testifiatl 8bo’s maintained a policy, also set forth
in the handbook, that any employee absent for thre@og days may be required to bring in a note
from a doctor. Rogers understood that for anradesé&om work of three or more days, he needed
documentation verifying his absence. If an emgpk’s absence is recurring, Blachly testified that
she asks the employee what is wrong, the reason for the absence, and whether the employee has
spoken to his or her supervisor regarding theeabe. As HR Director, when Blachly becomes
aware of a recurring absence due to a serious health condition, she provides the employee with
FMLA paperwork, including paperwork for the treating physician to complete.

If a Sebo’s employee has vacation or sicletinenefits accrued, they can get paid during
medical leave. For an absence to be excibedmployee must provide documentation, either by
bringing it in or by sending it by fax. Blachly tegi that, most of the time, when an employee
goes to the doctor, a notice is faxed from the doctor’s office documenting that the employee is il
that day or why the employee Hasen away if it is more than one day. According to Blachly, an
employee does not need to advise her directgnaiibsence but rather should tell the supervisor

about the sickness and the need to go to the do€tee supervisor would tell Blachly, who would



then provide the FMLA paperwork. Blachly tiied that employees other than Frank Marshall,
whois discussed below, took qualifying FMLA leafter she returned to Sebo’s as its HR Director
in January 2008. When processing employee leaves of absence under the FMLA, Blachly may have
at times received the certification from the tieg physician after a leave had commenced, but she
has not received certifications signed by theating physician after an employee has already
returned to work. She receives the completedl Adaperwork before employees return to work.

Sebo’s maintained a poster advising employees of their FMLA rights mounted near the
employee time clock, which was located near Blachly’s office. In order for Rogers to reach his
Maintenance Director’s office from the insidetbé building, he would have to pass by Blachly’s
office, the time clock, and the bulletin board with the notice.

In an Affidavit, White—the Administrator and Rogers’ supervisor—averred that at no time
while Administrator at Sebo’s did he orally ommiting allow employees to fail or refuse to follow
Sebo’s employment policies and practices or federal law encompassing employment practices.

D. Rogers’ Communications with Sebo’s in
April and May 2008 and his Termination

Sebo’s’ Human Resources records contairnvegleabsence reports for Rogers in 2008 for
April 7 (reported to White; “hurt his back”), April 16 (reported to White), May 5 (reported to
Mangiaracina; “says his leg hurts”), May 6 (reported to Frank Marshall and filled out by
Mangiaracina; “leg hurts”), May 12 and May 13 (reported to White; “called off late. was not a two
hour notice before his shift. per Lloyd.”), May (téported to Mangiaracina,; “leg still hurts,” “could
not find Lloyd’s no.”), May 15 (reported to Mangiaracina; “leg still hurts, medicine not working
well yet”), May 16 (reported to Mangiaracina; “stégs hurt, going to doctors”), May 19 (reported

to White), and May 21 (reported to Mangiaracina; “will not be in the rest of the week”). Rogers
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testified that there is no absence report for the tthattehe called the nurses station. Blachly was
responsible for employees’ files.

During May 2008, Rogers was off from work fréihe 2nd to the 28th. Rogers testified that,
once he was off from work in May, he did notre® back, but that he was “keeping in touch” by
calling White or the office. PBr., Exh. A, p. 22. Rogers testifieghat, numerous times he called
either White’s cell phone, Sebo’sffice, or the nurses’ station in one instance when White was
unavailable. Rogers called White because White was his immexlipgrvisor. However,
Mangiaracina would take messages when White was not available. Any absence reports prepared
by Mangiaracina and White were placed in Blachigalbox. Rogers testified that he complained
to White about “pain” and that he had talked toid&hat work about leg pain. Rogers testified that
White told him to get well, directed him to suibpaperwork when Rogers was ready to return to
work, and did not ask Rogers for a date of return. However, in his Affidavit, White avers that he
did not tell Rogers that he could provide Sebo’s with documentation from health care providers
when (or if) the health care problemas found or when (or if) he could return to work from Sebo’s.
White also states that he neteld Blachly that Rogers coutdrn in requested documentation at
a later date after it was determined that Rogers could return to work.

Blachly testified that White tried to reaBwogers by telephone on a number of occasions but
that Rogers would never return the phone calls. Blachly testified that the only time Rogers called
her by telephone was in regard to his paycheckusing his accrued vacation days to receive pay
while on leave. When Rogers called her oryMia about picking up kicheck on May 16, Blachly
asked him to bring in documentation substdimighis absences. On May 16, 2008, Rogers drove

his motorcycle to Sebo’s to pick up his paychieokn Blachly. Atthatime, Blachly inquired about



Rogers’ medical condition, asking him how heswdaing, what was going avith him, whether he

had been to a doctor, and for documentation. Rogers did not submit medical certification to Blachly
at that time because he was not fit to resum&widowever, Rogers informed Blachly that he was
keeping in touch with White. On May 26, 2008, Rogers again spoke with Blachly about his
paycheck ahead of the May 30, 2008 pay date, and Blachly again asked him to bring in
documentation from his doctor.

In her deposition, Blachly states that she did not know anything about Rogers’ health
condition as of either May 16, 2008, or May 30, 2008, but that she was aware that Rogers had
reported that his leg hurt based on the May 16, 2088mae report. Blachly testified that she was
not aware that Rogers’ recurring absences weeeto a serious health condition, and she did not
send him FMLA paperwork. She stated that Rogers was unresponsive to her questions, “very
evasive,” and never indicated that he had any illoekealth issues when she spoke with him. Def.

Br., Exh. B, p. 32. When Blachly requested doentation, Rogers responded that the paperwork
was at home and that he wouldhgrit in. Blachly testified thatduring their conversations, Rogers

did not say anything to her about his leg, thah&d been in communication with White, or that
White had told Rogers he could bring in his documentation upon his return to work. Blachly
testified that Rogers did not hat@give the reason for his absence to her, but that Sebo’s’ policy
states that any call-offs have to be made éartimediate supervisor. Blachly testified that White
never talked to Human Resources about Rogeiatin condition. Blachly testified that she knew
nothing of the extent of Rogers’ health condition before his termination and that she never became

aware that he might need leave under the company’s policies.
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Rogers testified that, during his absence, Wihiteer gave Rogers the impression that his
job was in jeopardy nor asked Rogers to fill oleéave of absence form. Rogers testified that no
one from Sebo’s contacted him ahg April or May 2008 to let hilknow that he needed to fill out
any leave of absence form. Sebo’s never gageR a form to request FMLA leave during April
or May 2008. During May 2008, Rogers never asked Blachly for a leave of absence. White testified
that Rogers also never asked him for any time dvealy work due to a medical or health issue and
never asked him for any time away from warlder Sebo’s’ employment policies and practices or
under the FMLA.

White avers that, in late May 2008, Rogigphoned him to discuss his employment and
that, during that conversation, White told Rogersome to the facilitpn the morning of May 28,
2008, to meet with White. However, Rogersid appear. Afterwards, White contacted Rogers
by telephone and informed him that his employtwess terminated effective immediately because
he had failed to come to the meeting.

In contrast, Rogers testified that, on May 28, 2008, the day Rogers had his MRI results,
White called and left a message for Rogers. $aate day, Rogers learned that he could return to
work and returned White’s call around noon to inform that he could return to work the next day.
White told Rogers that he wanted to talk to him before he came back and told him to bring his
paperwork. Rogers remembers that White told him to come in at 2:00 p.m., which Rogers
understood to mean at 2:00 p.m. the following daggers called White on May 29 prior to 2:00
p.m. and told White that he had his paperworkhisreturn. Rogers testified that White informed
him at that time that he had faéim the day before since hedhaot shown up at 2:00 p.m. the day

before and said that he did not need Rogers any more.
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Rogers expected to return to work\aintenance Director on May 29, 2008, and believed
that he could have done the job because he had an assistant. However, his employment was
terminated on May 29, 2008, by White. White indicated the reason for Rogers’ termination by
circling, on page 21 of the company handbook, the second bullet point of the section entitled
“Additional Attendance Guidelines” which provideé'gs doctor’s note of verification that employee
is free of communicable diseases may be requirehwabsent for more than three (3) days due to
illness.” PI. Br., Exh. E, p. 22. After learning of the termination on May 29, Blachly created a
memorandum concerning Rogers’ absences that same day. She prepared the memorandum to list
the items that needed to be reed by Rogers to Sebo’s and to recite accurately her attempts to
secure verifying documentation from Rogers concerning his absences.

Rogers’ final paycheck was handed to himMlgite from the back door of Rogers’ former
office at the back of the building on May 30, 2068 gers never received a separation notice from
Sebo’s. Sebo’s replaced Rogers as Maintenaneeidr with Dale Slosser, who worked in that
position from June 18, 2008, through April 24, 2009. Steve Costa is currently the Maintenance
Director at Sebo'’s.

Blachly and White received documentation frRxmgers for the first time in October 2008
during Rogers’ unemployment hearing.

E. Frank Marshall

Frank Marshall started work at Sebo’s in approximately December 2002, working
continuously until his layoffin 2010. Rogers wasimmmediate supervisor. Prior to 2009, Marshall
did not fill out any FMLA forms for any of his mdecal leaves of abser. Rogers remembers

generally that, while under his direct supsion, Marshall took a few weeks off for medical
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conditions. When Marshall was off from work, he reported his absence to the office and not to
Rogers. Marshall testified that, when he was sick or taken to the hospital and did not know how
long he would be off work, hgas only required by Human Resources and his supervisor to provide
a doctor’s statement providing that he could come back to work.

From December 29, 2006, through January 8, 200&n\#ebo’s’ Administrator was either
Batley or White, Marshall was under doctor’s care and off work for about 10 consecutive days.
Marshall obtained his doctor’s statement to retunwadk after he got outf the hospital during a
follow up visit. Marshall understood that, to retonvork, he had to present his doctor’s note to
Human Resources and his supervisor. Marshall did not fill out any FMLA papers for his medical
leave.

From December 26, 2005, through January 18, 2006, Marshall was off work and under a
doctor’s care for a health reason. During thiséedlve Administrator was either White or Batley,
and Marshall did not fill out any FMLA papervwor While on leave Marshall called Sebo’s to let
them know what he was doing, and he returnendoid by obtaining a doctor’s note and presenting
it to Human Resources. Marshall followed a sinpleocedure for medical leaves from June 12 to
June 23, 2003; September 3 to September 28, P@aEmber 5 to December 11, 2005; and January
28 to February 10, 2008.

Marshall testified that, if he could not speakhmis supervisor when he called off work, he
would talk with the front office or Human Resources, let them know what was going on, and fax
over his documents. For the absences from 2003 through 2008, no one from Sebo’s told Marshall
that he needed to fill out a leave request fMas going to be off from work for a length of time.

For each of those health-related absences, Madialbt have any problem returning to his job.
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In February 2009, Marshall was diagnosed vatihon cancer. Prior to this diagnosis,
Marshall had never taken a “leave of absence” in@mployment with Sebo’s. Blachly knew of
Marshall’s diagnosis because he told her aboutié.also told her that he would need to take a
leave of absence and asked her for the leaveseihale and FMLA forms. According to the leave
of absence documents, the documentation required for leave was reviewed with Marshall on
February 11, 2009, prior to his FMLA-approviedwve that was to begin on February 16, 2009.
Marshall signed the Certification of Health Care Provider on February 13, 2009.

ANALYSIS

Plaintiff Ronald E Rogers seeks partial sumynadgment in his favor, asking the Court to
find as a matter of law that Sebo’s directly inteeld with Rogers’ substantive FMLA rights, that
Rogers is entitled to liquidated damages on his substantive FMLA interfedaimos,and that
Sebo’s’ reason for terminating his employment is a pretext for retaliation in violation of the FMLA
and to limit the jury trial to the issue of damagmly. Rogers contends that he requested medical
leave from White, the Administrator, putting Sebarsnotice of his need for medical leave but that
Sebo’s subsequently failed in its duties to hirmbyer requesting a medical certification to support
Rogers’ request for medical leave, never taking any steps to investigate Rogers’ need for FMLA
leave, and not determining if Rogers’ absences in May 2008 were FMLA qualifying. Rogers further
claims that Sebo’s terminated his employment in retaliation for having exercised his rights under
the FMLA. Because there are genuine issues oénmahfact for the juryas to whether Rogers
provided Sebo’s with sufficient notice of his leaan element of Rogers’ interference claim on

which he carries the burden of proof, and awhether Rogers engaged in protected activity—an
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element of Rogers’ retaliation claim on whichdaaries the burden of proof, summary judgment
is inappropriate.
A. Interference with FMLA Rights

The Family and Medical Leave Act of 1993, 29 U.S.C. 88 280deq.permits eligible
employees to take twelve workweeks of leaviaww a twelve-month period if they are unable to
perform their job function as agelt of a serious health conaditi. 29 U.S.C. § 2612(a)(1)(D). In
furtherance of these rights, the FMLA provides traemployer may not “interfere with, restrain,
or deny the exercise of or the attempei@rcise, any right provided [by the FMLA].Id. at
2615(a)(1). Thus, the FMLA contemplates theriigtence theory of recovery asserted by Rogers
in this case.Burnett v. LFW, In¢.472 F.3d 471, 477 (74@ir. 2006) (citingHoge v. Honda Am.
Mfg., Inc, 384 F.3d 238, 244 (6th Cir. 2004)). An employo violates 8§ 2615 is “liable to any
eligible employee affected” for compensatory damages and “for such equitable relief as may be
appropriate, including employment, reinstatement, and promotion.” 29 U.S.C. § 2617(a)(1).

To prevail on a claim of integfence with FMLA rights, a plaintiff must demonstrate that
“(1) [he] was eligible for FMLA protection; §ghis] employer was covered by the FMLA; (3) [he]
was entitled to FMLA leave; (4) [he] provided suffidietice of [his] intent to take leave; and (5)
[his] employer deniedchim benefits to which he was entitled.Brown v. Auto. Components
Holdings, LLG 622 F.3d 685, 689 (7th Cir. 2010) (citi@gith v. Hope Sclb60 F.3d 694, 699 (7th
Cir. 2009)). The plaintiff need not prove ill intent on the part of the empl®emett 472 F.3d
at 477;King v. Preferred Technical Groyd66 F.3d 887, 891 (7th Cit999) (recognizing that

“[t]he intent of the employer isimaterial” for an interference claim).
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It is undisputed that Rogers, having been employed more than twelve months and having
worked more than 1250 hours during the twelve-month period preceding the needed leave, was
eligible for FMLA protection, and it is undisputed ti&&bo’s is an employer as that term is defined
by the FMLA. However, there are disputedtk regarding whether Rogers was “entitled to take
leave” under the third prong on the question of whelleecould perform the essential functions of
his Maintenance Director position. Moreover, viegvthe facts in the light most favorable to
Sebo’s, as the Court must do on summary judgmesrie tls a genuine issue of material fact as to
whether Rogers provided Sebo’s with sufficient notice of his intent to take leave.

1. Entitled to Take Leave

The third element a plaintiff must prove to préwn an FMLA interference claim is that he
is entitled to take leave under the FMLA. To qudidr FMLA leave, an employee must show both
that (1) he suffers from a “serious healtmndition,” as defined under 29 C.F.R. 8 825.113, and (2)
he “is unable to perform the functions of the position of the employee,” as defined under 29 C.F.R.
§825.115.See Burnett472 F.3d at 477-78 (citing 29 U.S.C. § 2612(a)(1)(D)).

A “serious health condition” within the meaning of the FMLA is defined as “an ilness,
injury, impairment, or physical or mental conditithat involves . . . (B) continuing treatment by
a health care provider.” 29 U.S.C. § 2611(1ske also29 C.F.R. § 825.113(a). The term
“treatment” for purposes of paragraph (a) “includes (but is not limited to) examinations to determine
if a serious health condition exists and eaéibns of the condition.” 29 C.F.R. § 825.113(c).
Section 825.115 defines continuing treatment:

A serious health condition involving contiing treatment by a health care provider
includes any one or more of the following:
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(a) Incapacity and treatment. A period afapacity of more than three consecutive,

full calendar days, and any subsequent treatment or period of incapacity relating to

the same condition, that also involves:

(1) Treatment two or more times, within @8ys of the first day of incapacity, unless

extenuating circumstances exist, by a health care provider, by a nurse under direct

supervision of a health care providerpgra provider of health care services (e.g.,

physical therapist) under orders of, or on referral by, a health care provider; or

(2) Treatment by a health care provider oteast one occasion, which results in a

regimen of continuing treatment under the supervision of the health care provider.

(3) The requirement in paragraphs (a)(1) and (2) of this section for treatment by a

health care provider means an in-person visit to a health care provider. The first (or

only) in-person treatment visit must tgkace within seven days of the first day of

incapacity.

29 C.F.R. § 825.115(a). Rogers contends, and Selo&s not contest, that Rogers suffered from

a “serious health condition” in May 2008 because/as taking regular pain medications for his leg

and back pain, his health care providers keptfhomm working while they investigated his health
problems, he visited his health care providers numerous times, and he received several examinations
and tests, including x-rays, an EMG, and an Miich ultimately determined that he suffered from
herniated discs and complex osteophytes at levels L4-L5 and L5-S1.

However, Sebo’s does dispute Rogers’ claimlieatould not perform the various essential
job functions of his position as Maintenance Direct®ee Burneft472 F.3d at 478 (recognizing
that an employee is deemed unable to perfoaruhctions of his position when he is “unable to
perform any one of the essentiahttions of [his] position”). Rogergasons that while he was off
from work from May 2 to May 28, 2008, he suffessere and constant leg pains and spasms that
were exacerbated by walking. An essential function of his job as Maintenance Director was
continuous walking, which Rogers states bald not do, along with being unable to lift heavy

weights. However, Sebo’s counters that these arguments are not supported by Roger’ own

deposition testimony. Rogers testified in response to a question about being physically able to return
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to work that “I could have done my job at Sebolhad a helper. We helped each other. So it
wasn’t just me having to do it,was two of us, so | had a helgePI. Br., Exh. 1, p. 59-60. Thus,
there are questions of fact regarding whether Rogeuld perform the essential functions of his
position generally over the course of the month of May 2008.

Rogers also argues that he was unable t@mparthe essential functions of his job during
the five times he sought treatment from a health care provider during that time period. “ An
employee who must be absent from work to receigdical treatment for a serious health condition
is considered to be unable to perform the dgddanctions of the positn during the absence for
treatment.” 29 C.F.R. § 825.123(a). Although Rogers may have been deemed “unable to perform
the essential functions of his position” during #tesences for those specific periods of treatment,
this regulation does not inform whether he was able to perform the essential functions of his
Maintenance Director position for the interveningslaThus, there are questions of fact on this
element of whether Rogers was entitled to take leave.
2. Notice Requirement

The fourth element of a plaintiff's burdenmbving interference with FMLA rights requires
that the plaintiff demonstrate thia¢ provided sufficient notice ofsintent to take leave. “When
the approximate timing of the need for leave is not foreseeable, an employee must provide notice
to the employer as soon as practicable underattts ind circumstances of the particular case. It
generally should be practicable for the employee to provide notice of leave that is unforeseeable

within the time prescribed by the employer'sialsand customary notice requirements applicable
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to such leave.” 29 C.F.R. § 825.303(&)When the need for leaven®t foreseeable, an employee
must comply with the employer’s usual and customary notice and procedural requirements for
requesting leave, absent unusual circumstanddsat § 825.303(c).

When giving notice, “[a]ln employee need mapressly mention the FMLA in his leave
request or otherwise invoke any of its provision8urnett 472 F.3d at 478 (citinghillips v.
Quebecor World RAI, Inc450 F.3d 308, 311 (7th Cir. 2006) (citing 29 C.F.R. § 825.303(b)). Itis
enough if the employee “provides infaation sufficient to show that Hékely has an FMLA-
qualifying condition.”Id. at 479 (citingAubuchon v. Knauf Fiberglass, Gmps59 F.3d 950, 953
(7th Cir. 2004)Collins v. NTN-Bower Corp272 F.3d 1006, 1008 (7th Cir. 2001)). Put differently,
“[tlhe employee’s duty is merely to place temployer on notice of a probable basis for FMLA
leave. He doesn’t have to write a brief dematstg a legal entitlement. He just has to give the
employer enough information to establish probableseaas it were, to belie that he is entitled
to FMLA leave.” Stevenson v. Hyre Electric €805 F.3d 720, 724-25 (7th Cir. 2007) (quoting
Aubuchon 359 F.3d at 953). Once the notice is given, it then becomes “the employer’s duty to
request such additional information from thepdomgee’s doctor or some other reputable source as
may be necessary to confirm the employee’s entitlemihtdt 725 (same).

The Seventh Circuit Court of Appeals has hblat “in the usual case, an employee’s bare
assertion that he is ‘sick’ is insufficientBurnett 472 F.3d at 479 (citinghillips, 450 F.3d at 312;
Collins, 272 F.3d at 1008). “Simply put, an employee’s reference to being ‘sick’ . . . does not

suggest to the employer that the medical conditaght be serious or that the FMLA otherwise

2 In contrast, when leave is foreseeable, 29 C§825.302(a) requires that notice be given at least 30 days
in advance. “[A]ln employee shall provide at least verbal notice sufficient to make the employer aware that the employee
needs FMLA-qualifying leave, and the anticipatedignand duration of the leave.” 29 C.F.R. § 825.302(c).
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could be applicable.1d. (quoting Phillips 450 F.3d at 312g(uotingCollins, 272 F.3d at 1009))
(quotation marks omitted). Nor does merely demanding time off from work satisfy the notice
requirement; the employee mustgithe employer “a reason to b&kethat he’s entitled to it.”
Aubuchon359 F.3d at 952. *“[l]f you have brain cancer but just tell your employer that you have
a headache, you have not given the notice that the Act requides.”

Rogers argues generally that Sebo’s knew sfcbintinuing leg and back pain and of his
medical treatment to determine the cause op&is and that “HR Director Blachly knew Rogers
was absent for leg and back pain for whichwaes seeking medical treatment, but did nothing
further to determine if Rogers qualified for FMU@&ave.” PIl. Br., p. 19. He contends that he
requested medical leave from White, thereby putting Sebo’s on notice of his need for FMLA leave.
Rogers believes that he provided Sebo’s with enmfghmation to investigate and determine if his
need for leave in May 2008 qualifiéor FMLA leave because he followed established and accepted
Sebo’s practice and procedure for requesting medical leave of absence. He points to the absence
reports created by Sebo’s and maintained in his file to argue that Sebo’s had more than enough
information to determin®ogers’ need for FMLA leave. He also contends that copies of these
absence reports were furnished to Sebo’s’ HR®&or Blachly. From communications with White
and Blachly, Rogers believes he was led to understand that he only needed a doctor’s certification
when he was ready to return to work from medical leave.

Rogers contends that he followed Sebo’s policies because he “kept in touch” with White, that
Sebo’s made no efforts to engage Rogers concerning his FMLA leave, that he used “Sebo’s
customary notice and procedure, as relayduioby Administrator White, for requesting medical

leave,” that Sebo’s never requested that hisdedabsence be supported by medical certification
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except upon return to work, and that he was ne&drthat his job was ifeopardy if he did not
provide medical certification to support his request for medical leSee29 U.S.C. § 2613(a)
(establishing that an employer may require that an FMLA request be supported by a certification
from a health care provider); 29 C.F.R. § 825.305(d) (“At the time the employer requests
certification, the employer must also advise an employee of the anticipated consequences of an
employee's failure to provide adequate certification.”).

However, Sebo’s responds that Rogers didpnovide sufficient notice to put Sebo’s on
notice that he may be requesting leave under the FMLA. Sebo’s recognizes that Rogers called in
absent from work several times during the months of April and May 2008. As a result, absence
reports were generated for those days basedthpanformation provided by Rogers. On April 7,

2008, Rogers gave the reason for his absenchettaurt his back.” On April 16, 2008, no reason
was provided. For both of those dates, thekfeess-self” box on the absence form was checked.
In May 2008, Rogers called in absent and gavéoiteving reasons for his absences: May 5 - “says
his leg hurts;” May 6 - “leg hurts;” May 12/t310 reason given, “sickness-self’ box was checked,
White noted “Called off late. Wamt a two hour notice before Hkift. Per Lloyd.”; May 14 - “leg

still hurts,” “could not find Lloyd’s number;” May 15“leg still hurts; medicine not working well
yet;” May 16 - “leg still hurts; going to doctoraWlay 19 - no reason gime May 21 - “will not be
in the rest of the week.” Any inference frone tlack of a written reason for the absence is drawn
in favor of nonmovant Sebo’s, namely that no reason was given by Rogers.

The most that can be determined from theilAgtrsence reports is that Rogers hurt his back,

but, given that he was only off for one day in Afwil his back, it is not clear that Sebo’s had notice

of a severe medical condition related to Rogers’ back. As for Rogers’ communications in May,
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Sebo’s was aware in the first half of the ntoonly that Rogers’ leg hurt. Rogers’ nonspecific
references that his “leg hurts” and “medicine wotking well,” comparable to generic statements
that an employee is “sick,” do not necessatilggest that Rogers had a serious medical condition
or that the FMLA might apply to his situation. 8fe is no indication to Sebo’s that Rogers intended
to see a doctor until May 16, and neither ofgshbsequent reports on May 19 and 21 mention him
having gone to the doctor. The final abseregort of May 21 provides no explanation for his
absence and only contemplates Redpeing out for the remaindefrthe week, leaving Sebo’s with
the reasonable inference that he would bermétg to work the following week. There is no
mention in the May 21 absence report of Rogeirsjagnder the care of a physician or of the nature
of his medical condition. On the evidence befoeeGburt, Rogers has not shown as a matter of law
that Sebo’s was aware that he was “seeking medlitaition” for his claimed ailments. Although
Rogers argues that the medical evidence stibatshis medical condition caused him to seek
treatment at least five times by a health care provider between May 2 and May 28 and that he
received pain medications and muscle relaxanfewwmoccasions, there is no evidence that Sebo’s
was on notice or aware of these visits or presongmnedications. Rogers has not established as a
matter of law that he did more than simply communicate the equivalent of “I'm sick”.

In addition, Sebo’s’ employees maintain that Rogers refused to return their phone calls, was
evasive when questioned by Blachly about his atessrand consistently refused to provide Sebo’s
with any substantiating documentation. Rogers’ statements that he told White about his alleged
health issues are in direct contravention with Blachly’s testimony of the events that occurred in May
2008 and of White’s statements in his Affidavit. Blachly asked Rogers for documentation on May

12, 16, and 26, yet Rogers did nobyide any. If Rogers hadebn in communication with White
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about his absences during May, Rogers could tedatdlachly on any of these occasions when she
made her requests; yet Blachly testified that Rogjersot so inform her. Blachly describes Rogers

as unresponsive and evasive and testified that he never indicated that he had any iliness or health
issues when she spoke with him. White nevier Bdachly about any arrangement with Rogers to

allow him to bring in his documentation upon Rogegsirn to work, and White denies that he ever
made any such arrangement with Rogers.

Rogers’ actions also suggested to Sebo’sthaerious medical condition existed and, thus,
that no medical leave was needed. Rogeatked Blachly on May 12 and May 26, ahead of
paychecks being issued on May 16 and May 30 réisp8g to ask about vacation and sick days and
to make sure those were accounted for on his upgppaychecks, yet he did not provide her with
any information to put her on notice of a serious medical condition. Although an employee may
receive compensation while on FMLA leave throufjh use of either sick or vacation leave,
Hendricks v. Compass Group, USA, |96 F.3d 803, 805 (7thir. 2007) (citing 29 U.S.C. §
2612(d)(2)), Sebo’s suggests that Rogers’ actiomsar necessarily representative of the kind of
behavior of someone who requested leave, s\éalve, or of someone with a serious medical
condition. In addition, on May 16, Rogers rodg imiotorcycle to Sebo’s to pick up his paycheck
rather than ask for the check to be mailed to, liave someone else pick up the check, or have
someone else drive him to get the check. Finally, Rogers did not provide any documentation to
Sebo’s regarding his medical condition prior totersnination despite Blachly’s request that he do
So.

Rogers also argues that he followed whabéleeved was Sebo’s’ established and accepted

pattern and practice to obtain FMLA leave basethis observations of Frank Marshall’'s absences
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for medical reasons. Rogers claims that Seéstablished a pattern and practice of not requiring
medical certification to support a request for FMleave when Marshall was not required to fill

out any paperwork for any of the six periodgiofe prior to 2008 that Marshall was absent from
work for medical reasons. Although Rogers describes these absences as “FMLA leave,” it is not
clear from the record which, if any, may have qualified as FMLA leave. The 2008 Attendance
Calendar for Marshall shows notations of “EX,”ialin Blachly testified means that the employee

has provided documentation in support of an abseviueh is usually sent by fax from the doctor.
However, there are no notations on the 2008 caftesfd&M,” which is identified by the “absence
codes” at the top of the calendar to meaarfily-Medical Leave.” Attendance Calendars for
Marshall for prior years are not in the record. rbtaver, Marshall testified, “I never had to take a
leave of absence until | got the cancer&lthough Rogers had an impression of how Marshall’s
absences were handled based on his observations, Marshall testified that he spoke to Human
Resources or the front office and “fax[ed] myfsbver to them” and “did everything by the book.”

Def. Br., Exh. C, p. 21, 24. Finally, it is not cléaw many of Marshall’s six absences Rogers was
aware of prior to May 2008 as opposed to through the course of discovery.

In addition, Sebo’s responds that Rogers did not adhere to Sebo’s’ policies and was
terminated from his at-will employment as Mainteoa Director. There iso dispute that Sebo’s
maintained a company handbook containing leaveipsland attendance guidelines or that Rogers
received a copy of the handbook and read it. One of the policies, the one invoked by White on

Rogers’ Resignation/Discharge Form, provided 8®to’s may require a doctor’s note to verify that

3 Whether Marshall followed Sebo’s FMLA proceduiasFebruary 2009, nine months after Rogers was
terminated, is irrelevant because it does not inform ®bgers knew about how Sebo’s processed FMLA leave during
the time period at issue.
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an employee is free from communicable diseases for an absence lasting more than three days.
Rogers never requested leave from Sebo'thetr employees took FMLA-qualifying leave after
Blachly returned to Sebo’s in January 2008.

Rogers makes several efforts to prove that he was not aware of the written policies. For
example, although Rogers argues that Sebo’s feolpdoperly instruct him on its FMLA policies
because his initial orientation did not cover SebeMLA procedures and because Blachly did not
hold any in-service meetings upon her return enfttst months of 2008, Rogers never offers any
testimony that he was not in fact aware ob&@s written FMLA policies. As another example,
Rogers notes that his office had an exterior dotnemutside of the building and, thus, that it was
not necessary for Rogers to walk past Blachbjfgce where the FMLA notices were posted next
to the time clock in order to emtieis own office and work area at Sebo’s. Yet, there is no statement
from Rogers that he diabtin fact walk by Blachly’s office, that he was not aware of the postings,
or that he was not aware of the official FMLA policy in the handbook.

The disputed issues of material fact redateRogers’ communications and actions, viewed
in the light most favorable to Sebo’s, suggests that Rogers withheld important information which
may have misled Sebo’s because there was no stiggéhat a serious medical condition existed.
See, e.g., Stevensd@05 F.3d at 725. Rogers has not demonstrathdt, as a matter of law, his
statements of back and leg pain were sufficieptitdSebo’s on notice that he has a serious medical
condition or to trigger FMLA or any type of leav&s is apparent from the disputed evidence before

the Court, the “adequacy of notisea fact-rich question [that] is perhaps best resolved by the trier

4 Although a plaintiff may instead demonstrate that he gave constructive notice of a serious health condition
under the FMLA by either the employsehability to communicate his illness s employer or clear abnormalities
in the employee's behavigee Byrne v. Avon Prod®828 F.3d 379, 381-82 (7th Cir. 2003), Rogers does not assert
constructive notice and the facts before@ueirt do not appear to support such a finding.
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of fact, particularly, where, as is the case htre employer and employee dispute the quantity and
nature of communications regarding the employee’s illneBsrhett 472 F.3d at 479. Because
Rogers cannot establish as a matter of law thptdvaded the requisite notice to Sebo’s, the Court
does not go on to consider whether Sebo’s failéid isuty to investigate and inquire into his need
for FMLA leave.
3. Liquidated Damages

The FMLA provides: “Any employer who violategction 2615 of this title shall be liable
to any eligible employee affected-. . . for damagppsal to . . . an additional amount as liquidated
damages equal to the sum of #mount” of lost wages plus intete’ 29 U.S.C. § 2617(a)(1). To
avoid paying liquidated damages, an employer mosihat the discriminatory actions were taken
“in good faith and that the employer had reasamgbbunds for believing that the act or omission”
did not violate the FMLA.Id. Because there has not been a finding that Sebo’s violated § 2615,
any consideration of liquidated damages under 8§ 2617 is premature.

B. Retaliation in Violation of the FMLA—Pretext

In Part D of his Argument, Rogers contettast the Court should find that Sebo’s’ reasons

for terminating him rise to the level of pretext. Rogers advances the “pretext” argument in the

context of his retaliation claim, arguing tHatal” °is warranted “[i]f the record contains evidence
that, if believed, could allow a reasonahlry to conclude that the employetaliatedagainst the
employee for exercising his rights under the FMLe®upled with suspicious timing of the
employer’s termination of the employee.” PI. Br., p. 24 (emphasis added) KitigygL66 F.3d at

893 (applying theMcDonnell Douglasurden-shifting analysis to finding that the plaintiff had

® By his own words, Rogers appears tguar that this issue should go to the jury.
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made out a prima facie case of FMLA retaliationralaiith indirect evidencand that the plaintiff
had met his burden of demonstrating pretext bedaese were factual assertions that could allow
areasonable trier of fact to conclude thattmployer had retaliated against the employee for taking
FMLA leave))?®

The FMLA makes it unlawful to “discharge or in any other manner discriminate against any
individual for opposing any practice made unlawdylthis subchapter.” 29 U.S.C. § 2615(a)(2).
Specifically, an employer is prohibited “from discriminating or retaliating against an employee or
prospective employee for having exercised omgited to exercise FMLA rights.” 29 C.F.R. 8
825.220(c);see also Kauffman v. Fed. Express Co#426 F.3d 880, 884-85 (7th Cir. 2005)
(recognizing that an employer cannot retaliagainst an employee for taking FMLA leave).
Moreover, “employers cannot use the taking ofLiMeave as a negative factor in employment
actions, such as hiring, promotions or disciplinary actions.” 29 C.F.R. § 825.220(c).

The Seventh Circuit Court ofgpeals has held that an FMlrétaliation claim can proceed
under either the direct ondirect methods of proofSee Ridings v. Riverside Med. C&37 F.3d
755, 771 (7th Cir. 2008). In the absence of direct evidence of discriminatiokictbennell
Douglasburden-shifting framework applies to ata supported with indirect evidencgee King
166 F.3d at 893. Under this framework, a plaintiff must first make out a prima facie case of
discrimination by demonstrating that “(1) he enghigestatutorily protected activity; (2) he met his
employer’s legitimate expectations; (3) he suffiema adverse employment action; and (4) he was

treated less favorably than similarly situated esypes who did not engage in statutorily protected

5“A claim under the FMLA for wrongful termination cdxe brought under either a discrimination/retaliation
or interference/entitlement theory; the difference is thaffithetype of claim requires proof of discriminatory or
retaliatory intent while the latter requires only proof thatemployer denied the employee his or her entitlements under
the Act.” Kauffman v. Fed. Express Corg26 F.3d 880, 884-85 (7th Cir. 2005).
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activity.” Cracco v. Vitran Express, In&59 F.3d 625, 634-35 (7th Cir. 2009)f the plaintiff is
successful, the burden of production shifts ttee employer to articulate a legitimate,
nondiscriminatory reason for its actiond. at 635. The burden then shifts back to the plaintiff to
show that the reasons “are false and only a pretext for discriminatohn.”

As with his interference claim, Rogers’ et argument in support of his retaliation claim
assume the foundational issue that he engagaiacted activity, illustrated by his assertion that
he “requested medical leave from Administratdnite.” Pl. Br., p. 24. However, as set forth at
length above, genuine issues of material factt éarsthe jury as to whether Rogers gave Sebo’s
sufficient notice of his intent to take meditedve under the FMLA, and thus whether he engaged
in protected activity. If this matter were before the Court on a defense motion for summary
judgment, the Court would consider whether Reg®uld survive that motion by engaging in the
burden-shifting analysisee Texas Dep’'t of Cmty. Affairs v. BurdiaB0 U.S. 248, 256 (1981);
Burnett 472 F.3d at 481; however, because thater is before the Court orpkintiff's motion
for summary judgment on liability, Rogers bedhe burden of proving his case, not merely
surviving by demonstrating a genuine issue of matt&éilfor trial. If Rogers never exercised his
FMLA rights in the first instance, then his claim of retaliation is problematic at best. If the jury
finds that Rogers did engage in protected agtitliten the question of whether Sebo’s’ explanation
for Rogers’ termination is pretextual may infotime jury’s ultimate finding of whether Rogers was

fired in retaliation for engaging in that protected activiReeves v. Sanderson Plumbing Prods.,

"The Seventh Circuit has also articulated the prima facie case as requiring the plaintiff to demonstrate that “(1)
he engaged in protected activity; (2) the employer tookdwmerse employment action against him; and (3) there is a
causal link between the employee’s protected activity and the adverse aKiiogy.’166 F.3d at 892. To demonstrate
a “causal link,” the employee must show that the employer would not have taken the adverse action but for the
employee’s protected activitytd.

28



Inc., 530 U.S. 133, 147 (2000) (recognizitgreasoning that “it is permissible for the trier of fact
to infer the ultimate fact of discrimination fronetfalsity of the employer’s explanation”). In light
of the genuine issues of materiatt that remain for trial, summary judgment in Rogers’ favor on
his retaliation claim under a pretext analysis is inappropriate.
CONCLUSION

Finding that genuine issues of material factclude summary judgment, the Court hereby
DENIES Plaintiff's Motion for Partial Summary Judgment [DE 28].

SO ORDERED this 7th day of December, 2010.

s/ Paul R. Cherry

MAGISTRATE JUDGE PAUL R. CHERRY
UNITED STATES DISTRICT COURT

CC: All counsel of record
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