Stillwater of Crown Point Homeowner&#039;s Association Inc et al v. Kovich et al Doc. 157

UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

STILLWATER OF CROWN POINT )
HOMEOWNER'’S ASSOCIATION, INC., )
individually and on behalf of its members; )
ROGER P. MAHONEY; KENT KOLODZIEJ; and )
KEVIN J. and MARGARET MCKENNA, )
Plaintiffs, )
)
V. ) CAUSE NO.: 2:09-CV-157-PRC
)
JACK KOVICH, INNOVATIVE ENTERPRISES, )
LTD., ROBERT STIGLICH, HAWK )
DEVELOPMENT CORP., and CITY OF )
CROWN POINT, INDIANA, )
Defendants. )

OPINION AND ORDER

This matter is before the Court on (1) Defant Hawk Development Corporation’s Motion
for Summary Judgment [DE 90], filed on March 1, 2011, (2) a Motion of Defendants Jack Kovich
and Innovative Enterprises, Ltd. for Summary Jueiginon Plaintiffs’ Complaint pursuant to Fed.
R. Civ. P. 56(a) [DE 93], filed on March 4, 201(B) Plaintiffs’ Motion for Partial Summary
Judgment Against Defendants Jack Kovich, Innoedfrterprises, Ltd., Robert Stiglich, Stillwater
Properties, LLC, and Hawk Development Corp. [DE Id0gd by Plaintiffs Stillwater of Crown
Point Homeowner’'s Association, Inc., individyyaand on behalf of its members; Roger P.
Mahoney; Kent Kolodziej; Kevin J. McKenna; and Margaret McKenna on March 4, 2011, (4)
Plaintiffs’ Request for Oral Argument [DE 1Q3]ed on March 4, 2011; (5) Defendants Innovative
Enterprises, Ltd. and Jack Kovich’'s RequesOral Argument [DEL25], filed on April 19, 2011,

(6) a Motion to Strike Portions of the Affidaviv$ Eric P. Ellingson and Martin S. Mann [DE 135],

! Plaintiffs served a proper Notice of Summary Judgrivtarion to Pro Se Litigant on pro se Defendant Robert
Stiglich in conjunction with their Motion for Partial Summalydgment. Robert Stiglich did not file a response to
Plaintiffs’ motion.
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filed by Plaintiffs on April 28, 2011; and (7) Badant Hawk Development Corp.’s Motion to
Strike Paragraph 5(d) and 6 of the Affiitanf Jonathan Jones [DE 139], filed on May 17, 2011.
All the motions are fully briefed and ripe for ruliig.

This is the story of two subdivisions and thread crossings in Crown Point, Indiana. The
Stillwater of Crown Point Subdivision (“Stillater Subdivision”) was developed by Stillwater
Properties, LLC, Innovative Enterprises, Ltd., Rol&tiglich, and Jack Kovich. The Pine Hill
Subdivision (“Pine Hill") was developed by Hawk Development Corp. Located near the border
of the Stillwater Subdivision and Pine Hill is Smiditch. Three road crossings—Greenview Place,
Stillwater Parkway, and Crooked Creek Trail-sparitlsBitch. The crossings at Greenview Place
and Stillwater Parkway are contained within the Stillwater Subdivision. The crossing at Crooked
Creek Trail connects the Stillwater Subdivisiard&ine Hill, with Hawk constructing a “stub
section” of the crossing up to the property linad Stillwater Properties, LLC constructing the
remainder of the crossing, including that porttbat spans the channel of Smith Ditch. Each
crossing was constructed by placing fill matemaSmith Ditch and the adjacent wetlands along
with two thirty-six inch culverts to convey tlilew of water in Smith Ditch under the crossings.
In September 2008, flooding occurred in the subdivisias water backed up behind the crossings,
adversely affecting homes in the subdivisions,udiig those of Kent Kolodziej in Pine Hill and
Roger P. Mahoney and Kevin J. and Margaret McKenna in Stillwater Subdivision.

PROCEDURAL BACKGROUND

On June 4, 2009, Plaintiffs filed a Complaagiainst Jack Kovich, Innovative Enterprises,

Ltd. (“Innovative Enterprises”), Robert Stiglic8tillwater Properties, LLC, Hawk Development

Corp. ("Hawk”), and the City of Crown Point, Indiana (“City”), seeking injunctive relief and

2 No reply briefs were submitted on the two motions to strike.
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damages. Plaintiffs allege that, in 2008, $tdwater Subdivision and at least one home in Pine
Hill were affected by flooding and allege that the construction of tlee ttnossings of the Smith
Ditch created the flooding condition that caused the damages.

In Count I, Plaintiffs bring a Clean WatAct (“CWA?”") citizen suit pursuant to 33 U.S.C.

8 1365(a), alleging that Kovich, Innovative Enterprises, Stiglich, Stillwater Properties, LLC, and
Hawk’s discharges of fill material to construat trossings of Smith Ditch at Greenview Place and
Stillwater Parkway violate the general and specific conditions set forth in the CWA 8§ 401 water
quality certification issued by the Indiana Department of Environmental Managemeek(*j@nd

the CWA 8§ 404 permit issued by the U.S. Armyr@oof Engineers and, therefore, violate an
effluent standard or limitation under the CWA. Count | further alleges that Kovich, Innovative
Enterprises, Stiglich, and Stillwater Properties, I4 @ischarge of fill material to construct the
crossing of Smith Ditch at Crooked Creek Tvathout a CWA § 401 water quality certification and
CWA 8§ 404 permit violates an effluent standardimitation under the CWA. Finally, Count |
alleges that Hawk’s discharge of fill materiaktanstruct the stub portion of the crossing of Smith
Ditch at Crooked Creek Trail within Pine Hillolates the conditions set forth in the CWA § 404
permitissued by the Corps and therefore violatesffluent standard or limitation under the CWA.

In Count Il, Plaintiffs allege a breach oétiVetlands Restriction and Covenants by Kovich,
Innovative Enterprises, Stiglich, and Stillwateoperties, LLC by their development of undersized
culverts at the three crossings.

In Count Ill, Plaintiffs allege a breach tife implied warranty of habitability by Kovich,
Innovative Enterprises, Stiglich, Stillwater Prapes, LLC, and Hawk because these Defendants
knew or should have known that there were latlrfécts in the Stillwater Subdivision and Pine

Hill, including but not limited to, thaability of the culverts placed in the three crossings to prevent



Smith Ditch, a natural watercourse, from flooding homes and common areas in the Stillwater
Subdivision and Pine Hill during or following a heavy rain.

Count IV alleges negligence per se against Kovich, Innovative Enterprises, Stiglich,
Stillwater Properties, LLC, and Hawk for violagj their duties under the Indiana Flood Control Act
and the City of Crown Point Flood Control Ordinance to obtain a floodway construction permit
pursuant to Indiana Code § 14-28-1-22{ejore developing the three crossings.

In Count V, Plaintiffs’ negligence claim alleges that Kovich, Innovative Enterprises, Stiglich,
Stillwater Properties, LLC, and Hawk breached the dwted to Plaintiffs to exercise reasonable
care in undertaking, approving, and wgdjng the development of stre@nd drainage infrastructure
in the Stillwater Subdivision and Pine Hill.

Finally, in Count VI, Plaintiffs allege th#ite three crossings constitute public and private
nuisances, and that Kovich, Innovative EnterpriSgéglich, Stillwater Properties, LLC, and Hawk’s
development and authorization of the three cngssare unlawful pursuant to the City of Crown
Point Flood Control Ordinance and are an unreasonable use of the land.

Hawk filed an Answer on August 6, 2009. Innovative Enterprises and Kovich filed an
Answer on August 14, 2009. The City of Cro®aint filed an Answer on September 1, 2009.
Robert Stiglich filed an Answer on November 30, 2009.

On October 9, 2009, a Clerk’s Entry of Default was entered against Stillwater Properties,
LLC. On November 16, 2009, Defendant StillwaRroperties, LLC was severed as a party
defendant for purposes of 28 UCS§ 636(c), and the case against Stillwater Properties, LLC only
remains pending before Chief Judge Philip P. Simon.

As the remainder of the patrties filed formsohsent to have this case assigned to a United

States Magistrate Judge to conduct all furthecg@edings and to order the entry of a final judgment



in this case, this case was reassigned to the undersigned Magistrate Judge. Therefore, this Court has
jurisdiction to decide this case pursuant to 28 U.S.C. § 636(c).
SUMMARY JUDGMENT STANDARD

The Federal Rules of Civil Procedure mandate that motions for summary judgment be
granted “if the pleadings, the discovery and disalesuaterials on file, and any affidavits show that
there is no genuine issue as to any material fact and that the movant is entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(c). Rule &6further requires the entry of summary judgment,
after adequate time for discovery, against a party “who fails to make a showing sufficient to
establish the existence of an element essentilahtqarty’s case, and on which that party will bear
the burden of proof at trial."Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). “[SJummary
judgment is appropriate — in fact, is mandated ern@lthere are no disputed issues of material fact
and the movant must prevail asnatter of law. In other words, the record must reveal that no
reasonable jury could finidr the non-moving party.'Dempsey v. Atchison, Topeka, & Santa Fe
Ry. Co, 16 F.3d 832, 836 (7th Cir. 1994) (citations omitted).

A party seeking summary judgment bears thteinresponsibility of informing the court of
the basis for its motion and identifying those portions of the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, that it believes
demonstrate the absence of a geaussue of material fac6ee Celotexd77 U.S. at 323Fed. R.
Civ. P.56(c). The moving partgay discharge its initial responsibility by simply “showing’ — that
IS, pointing out to the district court — that teés an absence of evidence to support the nonmoving
party’s case.Celotex477 U.S. at 325. When the nonmovingpaould have the burden of proof
at trial, the moving party is not required topport its motion with affidats or other similar

materials negating the opponent’s clai@elotex 477 U.S. at 323, 32&%reen v. Whiteco Indus.,



Inc., 17 F.3d 199, 201 n.3 (7th Cir. 199B)tzpatrick v. Catholic Bishop of Ch916 F.2d 1254,
1256 (7th Cir. 1990). However, the moving party, if it chooses, may support its motion for summary
judgment with affidavits or other materiabnd, if the moving party has “produced sufficient
evidence to support a conclusion that there are noige issues for trial,” then the burden shifts
to the nonmoving party to show that igsue of material fact existd8ecker v. Tenenbaum-Hill
Assoc, 914 F.2d 107, 110-111 (7th Cir. 1990) (citations omitted§ also Hong v. Children’s
Mem’l Hosp, 993 F.2d 1257, 1261 (7th Cir. 1993).

Once a properly supported motion for summary judgment is made, the non-moving party
cannot resist the motion and withstand summadgment by merely resting on its pleadin§ee
Fed. R. Civ. P. 56(e)(2]ponovan v. City of Milwauked 7 F.3d 944, 947 (7th Cir. 1994). Rule
56(e) provides that “[i]f a party fails to propedypport an assertion of fact or fails to properly
address another party’s assertion of fact as reduny Rule 56(c), the court may . . . consider the
fact undisputed for purposes of the motiom] [grant summary judgment if the motion and
supporting materials — including the facts consideratisputed — show that the movant is entitled
toit....” Fed.R. Civ. P.56(e)(2), (3ge also Anderson v. Liberty Lobby, |d&@7 U.S. 242, 248-
50 (1986). Thus, to demonstrate a genuine isbtect, the nonmoving party must “do more than
simply show that there is some metaphysical doutat e material facts,” but must “come forward
with ‘specific facts showing thatéhe is a genuine issue for trialMatsushita Elec. Indus. Co. v.
Zenith Radio Corp.475 U.S. 574, 586 (1986) (quoting Fed. R. Civ. P. 56(e)).

In viewing the facts presented on a motiorsiammary judgment, a court must construe all
facts in a light most favorable to the non-movpagty and draw all legitimate inferences in favor
of that party. See Andersqm77 U.S. at 255Srail v. Vill. of Lisle 588 F.3d 940, 948 (7th Cir.

2009);NLFC, Inc. v. Devcom Mid-Am., Ind5 F.3d 231, 234 (7th Cir. 1995 court’s role is not



to evaluate the weight of the evidence, to judge the credibility of withestesletermine the truth
of the matter, but instead to determine whethere is a genuine issue of triable fé&te Andersgn
477 U.S. at 249-50.
ANALYSIS

In their Motion for Partial Summary JudgmeRtaintiffs seek judgment against Kovich,
Innovative Enterprises, Stiglich, and Hawk untther Clean Water Act; against Kovich, Innovative
Enterprises, and Stiglich under the Declaration of Restrictions on Land Use and Restrictive
Covenants of Stillwater Subdivision; and agaiKwtich, Innovative Enterprises, Stiglich, and Hawk
under a theory of breach of the implied warrantigadfitability. Plaintiffs are not seeking summary
judgment against the developers on claims of negtig per se, negligence, or nuisance. Plaintiffs’
claims against the City of CrowRpint are addressed in a separate Opinion and Order. Also before
the Court are Hawk’s Motion for Summary Judgment and Kovich and Innovative Enterprises’
Motion for Summary Judgment, each of which sesksmary judgment on all of Plaintiffs’ claims.
The Court first considers the cross motions of Hawk and Plaintiffs and then turns to the cross
motions of Kovich/Innovative Enterprises and Plaintiffs.

A. Hawk Development

Before addressing the cross motions for summary judgment, the Court first addresses two
evidentiary motions to strike in relation thereto, one filed by Plaintiffs and one by Hawk.
1. Motions to Strike

Under the Federal Rules of Civil Procedamaffidavit “used to support or oppose a motion
for summary judgment must be made on personal ledne, set out facts that would be admissible
in evidence, and show that the affiant or declarasdnspetent to testify to the matters stated.” Fed.

R. Civ. P. 56(c)(4). On summary judgment, theu does not consider parts of an affidavit that



fail to comply with the rule.See Cooper-Schut v. Visteon Auto. 361 F.3d 421, 429 (7th Cir.
2004).

a. Affidavits of Eric P. Ellingson and Martin S. Mann

In their Motion to Strike, Plaiiffs ask the Court to strike paragraph 8 of the Affidavit of
Eric P. Ellingson and paragraph 5 of the Affidavit of Martin S. Mann. Hawk designated both
affidavits in support of its Motion for Summary Judgment.

1) Paragraph 8 of the Affidavit of Eric P. Ellingson

In his Affidavit, Eric P. Ellingson , C.P.G?.W.S., discusses the steps his company, Earth
Source, Inc., took to address the permitting fomtbek being performed in relation to the wetlands
within Pine Hill. In paragraph 7, Ellingson asdhat a copy of the 401/404 applications that had
been submitted to IDEM and the U.S. Armyr@®of Engineers on September 5, 2001, was also
“submitted to the Indiana Department of Natirakources, Water Division, via certified mail, for
review and determination of permit requiremeadsninistered by Division of Water, specifically
construction within a floodway.” Hawk SJ Br., Exh. E. Timein paragraph 8, Ellingson avers:
“The Indiana Department of Natural Resources Division of Water determined that no permit was
required.” Id.

Plaintiffs argue that the statement in paagdyr8 purports to repeat the Indiana Department
of Natural Resources’ (“IDNR”) determination regarding permit requirements and, therefore, is
inadmissible hearsay. Hearsay is defined as a “statement, other than one made by the declarant
while testifying at the trial or hearing, offeredawidence to prove the truth of the matter asserted.”
Fed. R. Evid. 801. Hawk argues that the statemamt being offered fathe truth of the matter

asserted (whether the statement was true or fal$eather to establish that the statement was made.



Hawk reasons that the statement is offered dotext and to show the effect on Ellingson’s state
of mind, suggesting that “Mr. Ellingson heard frdidNR that no floodway construction permit was
necessary; he made no further attempts to seq@éenerat that was not needed.” Hawk Resp. to Mot.
to Strike, p. 2.

Paragraph 8 is a conclusion necessarily basé@arsay. First, there is no statement either
in Ellingson’s Affidavit or in Hawk’s briefs that Ellingson “made no further attempts to secure a
permit” as the result of a statement from IDNt no floodway construction permit was required.
Rather, paragraph 8 of Ellingson’s Affidavit is atfd in Hawk’s brief for the truth of the matter
asserted, namely for the fact that IDNR reviewedapplication and determined that no permit was
required. Inits brief in support of summary judgment, Hawk cites to Ellingson’s Affidavit for the
statement: “The Application for 401/404 Permibmitted by Earth Source Inc. on behalf of Hawk
Development was reviewed by the Indiana Department of Natural Resources to determine the need
for a Floodway Construction Rait.” Hawk SJ Br., p. 8. Hawk relies on this fact to show that no
floodway construction permit from the IDNR was rnesagy and, thus, that Hawk did not violate the
Indiana Flood Control Act. Nor does the appavenbal statement of the unknown individual from
IDNR fall within the exception in Federal RuleE¥idence 803(8) for “public record and reports,”
which provides, in relevant part, an exception to the hearsay rule for “[r]ecords, reports, statements,
or data compilations, in any form, of public offices or agencies, setting forth . . . (B) matters

observed pursuant to duty imposed by law as to whatters there was a duty to report . . ..” Fed.

® The next sentence in Hawk’s brief provides: “If thé@ee revealed a need for a floodway permit, the Indiana
Department of Natural Resources natifies the applicant.” FH&a&r., p. 8. In support, Hawk cites to both Ellingson’s
Affidavit and the Affidavit of Martin SMann. However, there is no statement in Ellingson’s Affidavit to support this
fact. Therefore, although the statement is made in thg brie not in Ellingson’s Affdavit, and, thus, provides no
support for paragraph 8 of Ellingson’s Affidavit.



R. Evid. 803(8). Hawk has not produced the “records, reports, statements, or data compilations”
upon which Ellingson may have relied. Therefdhe Court grants the Motion to Strike as to
paragraph 8 of Ellingson’s Affidavit and orders that paragraph 8 is stricken.

2) Paragraph 5 of the Affidavit of Martin S. Mann

In paragraph 5 of his undated Affidavit, Martin S. Mann, P.E., states: “The Indiana
Department of Natural Resources reviewed traston plans that included the portion of the
Crooked Creek Trail constructed by Hawk Deypghent as a part of a Section 401/404 permit
review and did not notify Hawk Developmenatta Construction in a Floodway Permit would be
required for construction.” Hawk SJ Br., Exh. &. {Plaintiffs argue thahis paragraph contains
atleast two hearsay statements—that someonil#oid that IDNR reviewed construction plans and
that someone told Mann that IDNR did not nptifawk that a floodway construction permit would
be required. Plaintiffs argueatthere are no grounds to apply a hearsay exclusion or exception and
that no public record possibly reviewed by Maras been offered to support either statement
contained within paragraph 5.

Hawk responds that, even if these statemar@dearsay, experts are permitted to consider
inadmissible evidence in formulating their opiniamgler Federal Rule of Evidence 703. “[W]hen
an expert testifies, the facts or data needraidmissible in evidence in order for the opinion or
inference to be admitted if those facts or data are of a type reasonably relied upon by experts in the
particular field in forming opinionsr inferences upon the subjectUhited States v. Thorntp642
F.3d 599, 607 (7th Cir. 2011) (internal quotation marks omitted) (ditimgpd States v. Mogs12
F.3d 359, 361 (7th Cir. 2008) (quoting Fed. R. Evid. 703)). However, the facts in paragraph 5 of

Mann’s Affidavit are not being offered only tagport his opinion but rather are used in Hawk’s
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brief for the truth of the matter asserted, nanttedy IDNR did not notify Hawk that it would need
a permit for construction in a floodway: “Ndoodway Construction Permit was required by the
Indiana Department of Natural Reurces.” Hawk SJ Br., p. &lotably, Hawk has not explained
how these out-of-court statements by an unidiedtiberson at IDNR wenesed by Mann to form
his opinion. Accordingly, the Court grants the tMa to Strike as to paragraph 5 of Mann’s
Affidavit and orders that paragraph 5 is stricken.

b. Affidavit of Jonathan E. Jones

In turn, Hawk seeks to strike paragraphs &l 6(b)-(f) of the Affidavit of Plaintiffs’
expert Jonathan E. Jones, P.E., D.WRE. d?aph 4 of the Affidavit provides that Jones was
retained by Plaintiffs to review and comment amdffidavits and associated reports filed on March
1, 2011, by Tammy St. Clair, M.S., P.E. and by Manthig case. In paragraph 5, Jones then lists
the tasks he undertook to perform the requested analysis, including in paragraph 5(d), “Phone
conversation with a representative of IDNR ceming IDNR’s role in the review of section
401/404 permits.” Pl. Resp. to Hawk SJ, Exh. 6, p. 2. Hawk argues that this statement is
inadmissible hearsay. However, the staetin paragraph 5(d) relays only faetthat Jones had
a conversation and the topic of the conversatidwich is within his personal knowledge; paragraph
5(d) does not include any out of court statemieytbe IDNR representative. Therefore, the Motion
to Strike is denied as to paragraph 5(d).

As for Paragraph 6 of the Affidavit, Hawk argubat paragraphs 6(b)-6(f) should be stricken
as untimely as the opinions were not previowsfgred by Jones and the expert report deadline in
this case was July 2, 2010. Specifically, Hawguas that Jones’ original May 21, 2010 report did

not contain Jones’ opinion in paragraph 6(b) reiggrd comparison of the elevations, in paragraph
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6(c) that the elevations proveattfill was placed within the flooday, in paragraph 6(d) that the
construction by Hawk impedes the flow withiine floodway from a 100 year rain event (the
previous report referenced only “culverts” indpgy the flow), in paragraph 6(e) that Hawk
Development did not notify IDNR of the proxity of the proposed fill and Smith Ditch, and in
paragraph 6(f) that IDNR should have been contacted for a floodway construction permit
determination. Hawk argues that the opinions@séparagraphs were not previously disclosed in
accordance with Federal Rule of Civil Procexl@6(a)(2)(B)(i), nor are they supplements under
Federal Rule of Civil Procedure 26(a)(2)(D)(ii) sedwvithin thirty days of the report issued by
Mann and served on Plaintiffs within the expert report deadline. Thus, Hawk requests that the
opinions be stricken pursuant to Federal Rule of Civil Procedure 37(c)(1).

Paragraphs 6(b)-(d) of Jones’ April 15, 201fficavit are comprised of new opinions that
specifically address the Pine Hill stub portion of the Crooked Creek Trail (as opposed to the
Stillwater Subdivision portion), which was not dissed separately from the Crooked Creek Trail
as a whole in Jones’ original report. Plaintiffiggue that these paragraphs of the Affidavit do
nothing more than clarify his original opinioasout Crooked Creek Trail generally, including the
Crooked Creek Trail on both sidestbé property line. Plaintiffs also contend that the theory of
liability in the Affidavit—a violation of the Floo€ontrol Act—is not new.The Court finds that
Jones’ opinions in paragraphs 6(b)-(d) of Apzil 15, 2011 Affidavit are new and are not simply
an extension of the opinions of his original Wizl, 2010 report. Nowhere in his original report
does Jones discuss or examine the separate iofitaetPine Hill stub pdion of the Crooked Creek
Trail by itself; he studies only éhCrooked Creek Trail crossing as a whole. In contrast, the April

15, 2011 Affidavit describes specific measurementbefill area for the Pie Hill stub portion of
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the Crooked Creek Trail, compares the pre- and post-development road elevation at the Pine Hill
property line on the Crooked Creek Trail, and dramrsclusions about the impact the Pine Hill stub
portion of the crossing, on its own, has on thespge of the regulatory 100 year flood in Smith
Ditch.

Plaintiffs argue that, to the extent these opinions in Jones’ Affidavit are new, they are so
only to rebut the new opinions offered by Mand &llingson in their Affidavits submitted by Hawk
on March 1, 2011, in support of summary judgmeraving reviewed Mann’s original July 29,
2010 report and his March 1, 2011 Affidavit, Mann’sropins in paragraph 4 of the latter regarding
the specific impact of Pine Hill's stub portiontbé Crooked Creek Trail crossing were conclusively
stated in his original report on pages 9, 11, 13,J&ndTherefore, the opinions in paragraphs 6(b)-
(d), which are being offered to rebut Mann’s opis first set forth in his July 29, 2010 report, are
untimely pursuant to Rule 26(a)(2)(D)(ii), which provides that a party must disclose an expert’s
opinions “intended solely to contradict or relewidence on the same subject matter identified by
another party under Rule 26(a)(2)(B) or (C), witBindays after the other party’s disclosure.” Any
new calculations or analysis by Jones regarding the impact of the stub portion of the Crooked Creek
Trail in Pine Hill should have been made witBitrdays of Mann’s original July 29, 2010 report.
Notably, Mann’s July 29, 2010 report explicitly recaggs that Jones’ report “did not address or
mention any connection between the issues asedandth the subject sgam crossings of Smith
Ditch and the stub to Crooked Creek Trail damsted by Hawk Development within Pine Hill
Subdivision.” Hawk SJ Br., Exh. J, p. 8. Simijya Jones’ opinions in paragraphs 6(e) and 6(f)
contain opinions not contained within his origimaport, and they are not clarifications of his

original report.
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As noted earlier, the face of Jones’ April 15, 2011 Affidavit acknowledges that he is
providing new opinions in that lveas asked by Plaintiffs to “reaw and comment on the affidavits
and associated reports filed on March 1, 2011” by St. Clair and Mann. St. Clair's and Mann’s
affidavits were premised on their earlier disclosed reports. Any opportunity to provide rebuttal
testimony by Jones to those reports expired tligys after St. Clair's and Mann’s reports were
produced. Therefore, the Court grants the Motidttike as to paragraphs 6(b)-(f) of Jones’ April
15, 2011 Affidavit and orders that paragraphs 6(b)-(f) are stricken.

2. Material Facts

Hawk began developing Pine Hillin 2001. Hawted Earth Source, Inc. to prepare and file
applications for permits regarding the wetlamdRine Hill. On September 5, 2001, Earth Source
prepared and filed on Hawk’s behalf an Applica for § 401/404 Permit for this project with the
Indiana Department of Environmental Managat (“IDEM”) and the U.S. Army Corps of
Engineers respectively. The September 5, 2011rdetter to IDEM shows at the bottom that a
copy of the letter and the 8 401 permit application that were sent to IDEM was also sent to the
Indiana Department of Natural Resources (“IDNRThe cover letter does not ask IDNR to perform
a review of the application. The applicatisubmitted on Segtnber 5, 2001 did not include the
stub portion of the Crooked Creek Trail contained within Pine Hill.

In a letter dated October 2001, Hawk’s petition for approvalf Pine Hill Phase 3 was
approved for secondary plat approval by the Gr&mint Plan Commission Board subject to the
enclosed recommendations of the City Engineer. At the same time Hawk was requesting approval
for Pine Hill from the City of Crown PointStiglich was requestingpproval of Phase V of

Stillwater Subdivision. As a condition of the sadary plat approval, the developers of the
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Stillwater Subdivision and Pine Hill were askedtnld a roadway connecting the two subdivisions,
which became the Crooked Creek Trail.

On May 2, 2002, Earth Source, on behalf of Hawk, filed an Amended Application for §
401/404 Permit (“Amended Application”) with IDEM and the U.S. Army Corps of Engineers to
address the construction within Pine Hill of the stub road at Crooked Creek Trail that extended to
the border between Pine Hilhd the Stillwater SubdivisichThe Amended Application requested
permission to install 40 cubic yards of fill teetkeasterly wetland area of Smith Ditch. IDEM and
the U.S. Army Corps of Engineers approved the Amended Application on November 15, 2002, and
December 18, 2002, respectively. Hawk was neveifietbby the IDNR Division of Water that a
permit was required by the IDNR and no violatioticewwas ever sent by IDNR. However, there
is no evidence of record that a copy of the Amendgplication was sent to the IDNR. Unlike the
September 5, 2001 letter, which listed the IDNRea®iving a copy of the § 401 permit application
sent to IDEM based on the “cc” line at the bottom of the letter, the cover letter for the Amended
Application, dated May 7, 2002, lists copies being $& Todd Kleven, an employee of Hawk, and
the U.S. Army Corps of Engineers but does noiD&NR. Hawk did not separately seek a permit
for construction in a floodway from the IDNRi@r to constructing the Pine Hill portion of the
crossing.

The CWA 8§ 404 permit issued to Hawk by the U.S. Army Corps of Engineers requires,
among other things, that the discharge of fifltfee Pine Hill portion of the Crooked Creek Trall
crossing must not permanently restrict or impdaepassage of normal or expected high flows in

Smith Ditch. SeePl. Br., Exh. 15 (Regional General Permit, Public Notice, File No. 99-100-003-0,

4 Hawk has not designated a copy of the Amendediégijon in support of its Motion for Summary Judgment,
submitting only the cover letter to the Amended Applicatiblawk also did not designate the § 404 permit issued in
December 2002 as a result of the Amended Application.
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issued February 11, 2000). For its portion of Craokeeek Trail, Hawk installed fill material to

the easterly wetland area of Smith Ditch. Tguostion of Crooked Creek Trail constructed by Hawk
within Pine Hill was paved with asphalt, and cement curbs were installed. Hawk’s construction of
Crooked Creek Trail was limited to the wetland area within Pine Hill Subdivision as described in
the Amended Application for § 401/404 Perniitie Pine Hill and Stillwater Subdivision portions

of Crooked Creek Trail meet and join at the property line between the two subdivisions.

Stiglich, through Stillwater Development, Inc.’s contractors, constructed the Stillwater
Subdivision portion of Crooked Cre@kail by placing fill in the wdand and the channel of Smith
Ditch and by placing two 36-inch culverts in tbleannel of Smith Ditch. This portion of the
crossing was not paved. The developers of StibwSubdivision submitteadrequest to IDNR for
a floodway determination, and the IDNR peaded with a letter setting forth its official
determination regarding the location of theofiway and the need farfloodway construction
permit.

There was no partnership agreement between Hawk and Stillwater Properties, LLC
regarding the construction at the crossings &reith Ditch. The channel portion of Smith Ditch
where the culverts are located is outside oeRHlill; the stub road in the Pine Hill subdivision
constructed by Hawk ends 55 feffom the channel of Smith Ditch and the culverts installed by
Stillwater Developers. Hawk’s constructiontbe stub portion of the Crooked Creek Trail took
place in 2002; the construction of Stillwater Swiglon portion of the @ssing took place in 2004.

Plaintiffs’ expert, Jonathan E. Jones, P.EWWBE, opines that the channel and banks of the

Smith Ditch are a “floodway” as & term is defined under Indiamaw and IDNR regulations and

5 Hawk’s brief represents the Pine Hill portiontieé Crooked Creek Trail ends 85 feet from the channel of
Smith Ditch, citing expert Tammy St. Qfai Affidavit. Hawk SJ Br., p. 3However, her Affidavit provides that Pine
Hill stub portion of the Crooked Creek Trail is 55 feet from the channel of Smith Ditch.
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that the upstream drainage area at the Crooked Traéks located within the floodway of Smith

Ditch. Jones opines that the stub portion ofGh@oked Creek Trail road constructed by Hawk is
partially within the Smith Rch floodway as it appears d¢ime August 1997 DNR-issued floodway

map. Jones further opined thhé 40 cubic yards of fill was placed by Hawk in approximately
2,180 square feet of wetland area directhaeaepnt to Smith Ditch, as shown on the May 7, 2002
amended § 404 permit application prepared byrE3ource. Jones compared the Hawk portion of

the Crooked Creek Trail length from the § 404 peamd his company’s generated geo-referenced
maps and determined that they show approximately the same road length, which further supports
his finding that the fill area associated witle 8 404 permit is within the 1997 IDNR floodway
boundary.

In contrast, Hawk’s expert, Martin S. Mann, P.E. opines that, based on an overlay of the
floodway boundary contained in an August 1997 DNR-issued floodway map for UNT Main Beaver
Dam Ditch onto an aerial photograph depictinggbeion of the Crooked Creek Trail constructed
by Hawk Development, it appears that theredasncroachment into the floodway by the portion
of Crooked Creek Trail constructed by Hawke further opines that, based on a review of
documents and an inspection of the site, HECRAS (Hydrologic Engineering Center—River
Analysis System) modeling data revealed zeqmaich on upstream flood elevations as the upstream
elevations from the base line model did not increase as a result of adding the portion of Crooked
Creek Trail constructed by Hawk Development within the Pine Hill subdivision to the base line
model.

Jones opines in his original May 21, 2010 expepbrt that Crooked Creek Trail as a whole,
as constructed, will result in an increase oftt@@ year frequency floodefation just upstream of

the Crooked Creek Trail crossingatfleast 3.89 feet. According Jones, the pre-developed 100

17



year frequency flood elevation at this locatio698.86 feet. In contrast, the post-development 100
year frequency flood elevation792.80 feet. Plaintiffs’ and Havwskexperts have both opined that
larger crossings are necessary in order ferdtossing to be approvable by IDNR pursuant to
Indiana Code 8§ 14-28-1-22(e). Jones also opirasSimith Ditch is a thutary of Beaver Creek,
the drainage basin for which includes Stillwag&ubdivision and Pine ilf as well as areas
upstream. Jones opines that the channel of Smith Ditch and the surrounding wetlands are “navigable
waters” as that term is defined in 33 U.S.C. § 1362(7).

The other two crossings of Smith Ditch@teenview Place and Stillwater Parkway are
removed from any border with i@ Hill, and Hawk performed no construction at or near either
crossing.

The IDNR issued a Notice of Violation toetlCity of Crown Point in January 2011 for the
three crossings of Smith Ditch, including the Crookeelek Trail, finding that the crossings violate
the Indiana Flood Control Act because they are in a floodway but were not permitted.

On March 9, 2009, Plaintiffs gave timely radiof the alleged CWA violations to Hawk
pursuantto 33 U.S.C. 8 1365(b). Neither theiEonmental Protection Agency (“EPA”) nor IDEM
has commenced a civil or criminal action agaiatvk to require compliance with the applicable
effluent standards and limitations.

Plaintiff Kolodziej purchased his home irugust 2004. He was not the original owner.
Pursuant to the restrictive covenants for Riiile dated November 21, 2003, no construction was
permitted in Pine Hill without the written approwdlHawk. Kolodziej's residence has a basement
door entrance elevation of 700.32 feet. The platesuof Kolodziej’'s home indicates that the

“Prop[osed] Finish Grade Elev[ation] @ frdime of house” would be 708.15 feet. The plans also
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indicate that the lot would slogeom a high of about 708.15 festtthe front of the house to 699.0
feet at the back of the lot, and that the house would have a walk out basement.

During September 2008, water flooded several Pine Hill and Stillwater Subdivision
residents’ homes and caused damage. During the September 2008 event, stormwater backed up
behind the road crossings, overtopped roads in Stillwater, and caused water to enter the homes of
residents in Stillwater Subdivision and Pine Hiiluding Kolodziej's home. Kolodziej suffered
personal property and other losses of at least $31,983 and additional losses to his real property,
including the costs associated with the constructi@anafarthen barrier in his backyard to prevent
future flooding.

3. Analysis

Hawk seeks judgment in its favor on all ofaiptkiffs claims, asserting that there is no
evidence Hawk violated the Clean Water Act, thaivk violated the Indiana Flood Control Act and
the City of Crown Point Flood Caml Ordinance, that the work germed by Hawk in Smith Ditch
adversely affected the flow of water in Smiditch, or that the damages claimed by individual
Plaintiff homeowners McKenna akoblodziej were caused by the vkgperformed by Hawk at the
Crooked Creek Trail. In their Motion for Part@&limmary Judgment, Plaintiffs contend that Hawk
violated the 8§ 401 and 8§ 404 Clean Water petmits and breached the implied warranty of
habitability by failing to provide an adequate drainage system for Smith Ditch runoff.

a. Clean Water Act

In Count | of their Complaint, Plaintiffs atje that the work performed by Hawk within the
Pine Hill subdivision related to the stub portiontleé Crooked Creek Trail violates the Federal
Clean Water Act (“CWA”"). Hawk contends that Plaintiffs have not designated any evidence to

show that Hawk is in violation of the permits it properly obtained under the CWA.
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The objective of the CWA is to “restore am@intain the chemical, physical, and biological
integrity of the Nation’s waters.” 33 U.S.C. § 1251&e also Gwaltney of Smithfield, Ltd. v.
Chesapeake Bay Found., Ind84 U.S. 49, 52 (1987). Under the CWA, the “discharge of any
pollutant by any person” is strictly prohihiteexcept in compliance with one of the permitting
schemes set forth in the CWA, including the tlards” discharge permit program in 33 U.S.C. §
1344. SeeGreenfield Mills, Inc. v. Macklin361 F.3d 934, 947 (7th Cir. 2004) (quoting 33 U.S.C.
§ 1311(a))United States v. Huebnef52 F.2d 1235, 1239 (7th Cir. 1986&rt. denied474 U.S.
817. “[Dlischarge of pollutant” is defined byettAct to mean “any adlibn of any pollutant to
navigable waters from any poispurce.” 33 U.S.C. § 1362(12). “Pollutant” includes fill material
such as rock and dirld. at § 1362(6).

Section 1344 authorizes the Secretary ofAtmy, through the Army Corps of Engineers,
to “issue permits . . . for the discharge of dretige fill material into the navigable waters at
specified disposal sites Rapanos v. United Statesd7 U.S. 715, 723 (2006) (quoting 33 U.S.C.
§ 1344(a), (d)). Section 1344 further provides tfdbmpliance with a permit issued pursuant to
this section, including any activity carried out panstuto a general permitissued under this section,
shall be deemed compliance, for purposesatiens 1319 and 1365 of this title, with sections 1311,
1317, and 1343 of this title.” 33 U.S.C. § 1344(Q)vil penalties of up to $25,000 a day may be
imposed for each violation of a condition or limitation in a permit issued by the Secretary of the
Army. Id. at § 1319(d).

In addition, a private cause of action is#able for citizens under 33 U.S.C. § 1365. The
section authorizes citizens, like Plaintiffs in tbése, to file a civil action against any person “who
is alleged to be in violation of . . . a&ffluent standard or limitation . . . Id. at § 1365(a)(1). A

term or condition in a permit issued under C\8/A04 or a water quality certification issued under
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CWA 8401 is an “effluent standaod limitation” that can be enforced by way of a citizen suit under
§ 1365. Section 1365(f) defines “effluent stamdar limitation” as “an unlawful act under
subsection (a) of section 1311, . . . certification under section 1341, . . . and a permit or condition
thereof issued under section 1342 of this titlkel” at § 1365(f).

The undisputed evidence is that Hawk, witha assistance of Earth Source, obtained § 401
and 8 404 permits from IDEM and the U.S. Ar@grps of Engineers in November and December
2002, respectively, related to the Amended Applacathat included Pine Hill’s stub portion of the
Crooked Creek Trail. Hawk placed fill in the weitts of Smith Ditch to construct the Pine Hill
portion of the Crooked Creek Trail. Howev@odd Kleven, an employee of Hawk, and Ellingson,
a certified professional geologist and profesdiametland scientist who is President of Earth
Source, both state that the work performed by Heaviplied with the terms of the permits issued.

In contrast, Plaintiffs argue that the fillaced by Hawk violates the terms of the CWA
permit because it was performed in a floodway without authorizationlDR®. Hawk obtained
authorization from the U.S. Army Corpskefigineers under Regional General Permit No. 99-100-
003-0. General Condition Number 17 of the permit provides:

The permittee shall, to the maximum extent practicable, design the project to

maintain pre-construction downstream floenditions. Furthermore, the work must

not permanently restrict or impede the passage of normal or expected high flows

(unless the primary purpose is to impound wadad that the structure or discharge

of fill must withstand expected high flows. The project must provide, to the

maximum extent practicable, for retaining excess flows from the site and for

establishing flow rates from the site similar to preconstruction conditions.
Pl. Resp. to Hawk SJ, Exh. 14, p. 6. This ¢ton applies to the stub portion of the crossing
because it was constructed by placing fill materidtswaters of the United States. This condition

reflects (and incorporates) the Army Cogi€ngineers’ duty to protect floodplains:

In accordance with the requirements of Executive Order 11988, district engineers,
as part of their public interest revig@applicable to all applications for Corps
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permits] should avoid to the extent practicable, long and short term significant

adverse impacts associated with teeupancy and modification of floodplains, as

well as the direct and indirect supportfleibdplain development whenever there is

a practicable alternative. For those actigitiehich in the public interest must occur

in or impact upon floodplains, the district engineer shall ensure, to the maximum

extent practicable, that the impactpofential flooding on human health, safety, and

welfare are minimized, the risks of flood losses are minimized, and, whenever

practicable the natural and beneficial s served by floodplains are restored and

preserved.
33 C.F.R. § 320.4(1)(2) (1997).

Plaintiffs reason that, if Hawk had applifed and obtained a floodway construction permit
from IDNR prior to commencing constructiontbe Pine Hill stub portion of the crossing, the Pine
Hill portion of the crossing would not vioBRGP No. 99-100-003-0 Condition No. 17 because
IDNR would have required much larger culvettssupport, Plaintiffs reference Jones’ opinion that
the undersized culveria the Smith Ditch at the Crooked Creek Trail crossing cause the flood
elevations to increase by nearly 4 feet upstrir|am the crossing when the IDNR has determined
that fill that causes the floodesfation to increase by 0.15 feet or more “adversely affect[s] the
efficiency of and unduly restrict[s] the capacitytbé floodway.” Thus, Plaintiffs contend that,
because the Pine Hill portionthie crossing violates the letnd intent of RGP No. 99-100-003-0
Condition No. 17, it violates § 1311(a).

As an initial matter, there is an issue of fastto whether the stub portion of the crossing is
even in the floodway because Plaintiffs’ expddnes, opines that the Pine Hill portion of the
Crooked Creek Trail is within the Smith Ditclodldway and Hawk’s expert, Mann, opines that the
Pine Hill stub portion is not within the floodway. Hawk further designates Mann'’s opinion that the
stub portion of the crossing constructed by Pileddes not adversely afte the efficiency or

capacity of the floodway. Def. Br., Exh. J, Ag, 19 (pages 9, 11 of July 29, 2010 report). Mann

reviewed documents in this case and determined that the HECRAS modeling data developed by
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IDNR, Short Elliott Hendrickson, Inc., and Wright WaEngineers, Inc. revealed zero impact on
the upstream flood elevations, with the upstream elevations remaining the same for both the base
line model and the model that included the portion of Crooked Creek Trail constructed by Hawk
within Pine Hill. Mann is a trained Prafsional Engineer, Flood Control Engineer, Floodplain
Engineer, and Drainage Engineer. He opinas ¢bnstruction outside of the floodway does not
adversely affect the efficiency or capacity of the floodway and does not create an unreasonable
hazard to the safety of life or property. Heaabpines that the portion of Crooked Creek Trail
constructed by Hawk did not caittute to the flooding in Septemb2008. In his report, he noted
that photos of the September 2008 flood damag€sooked Creek Trail “appear to confirm that
the damage occurred just westlu end of the stub road constructed by Hawk Development within
Pine Hill subdivision. Thereforeig our opinion that the construati of the portion of the roadway
by Hawk did not contribute to the flooding ing@@ember 2008.” PI. Resp. to Hawk SJ, p. 13.
However, as argued by Plaintiffs, the foundatof Mann’s opinion regarding the effect of
the stub portion on the efficiency and capacity of the floodway is based on his finding that the
crossing is outside the floodway, which is in dispute. Mann did not conduct any independent
engineering computations or modeling for his repdherefore, the Court finds that Plaintiffs have
raised a genuine issue of material fact as tethdr the Pine Hill stub portion of the road, by itself,
“permanently restrict[s] or impede[s] the passage of normal or expected high flows . . . and that the
structure or discharge of fill must witlastd expected high flows.” RGP No. 99-100-003-0,
Condition No. 17.
Plaintiffs have also designated Jones’ ogjopinion that IDNR would not have permitted
the existing crossing because its “severely undersiziverts cause flood elevations to increase by

nearly 4 feet upstream of the crossing,” Pl.jRés Hawk SJ, p. 20. Although Jones original report
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did not separate out the impactthe Pine Hill stub portion of éhcrossing, and that portion of the
crossing did not include the culverts, his opinionloameasonably read to be an assessment of the
impact of the crossing as a whole on the pase&germal or expectetligh flows. Thus, it is
possible that, if Hawk had submitted an appiaato the IDNR for a floodway permit, the stub
portion of the crossing would not violate R®lo. 99-100-003-0, because the IDNR would have
considered the impact of both portions oé ttrossing and would have required much larger
“culverts” or would have required different conditions for the stub portion of the crossing.

However, the Court is not persuaded, and Bftarhave not offered any law, that Hawk is
liable for the portion of the Crooked Creek Trabssing in the Stillwater Subdivision. Plaintiffs
suggest that Hawk should have ensured 8tajlich applied for a permit for the Stillwater
Subdivision portion of the crossing. The undispweidence shows that there was no partnership
agreement between Hawk and Stillwater PropelttieS,regarding the construction at the crossings
over Smith Ditch. There is no evidence that Havas involved with any aspect of the Stillwater
Subdivision portion of the Crooked Creek Trail Crogghat included the undersized culverts. The
fact that the two portions dhe Crooked Creek Trail were built in compliance with the City’s
request and that Hawk knew that its portiothef crossing would meet the Stillwater Subdivision
portion to eventually form a single crossing of Smith Ditch does not render Hawk liable for the
portion of the crossing built by the Stillwater Subdivision developers.

Nevertheless, the Court finds that Plaintiff¥daaised a genuine issue of material fact as
to whether the stub portion of the Crooked Cree&ilTin Pine Hill “permaently restrict[s] or
impede[s] the passage of normal or expected hayirsfl. . . and that theratture or discharge of
fill must withstand expected high flows” wolation of RGP No. 99-100-003-0 Condition No. 17.

Therefore, the Court denies Hawk’s Motion 8armmary Judgment and denies Plaintiffs’ Motion
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for Partial Summary Judgment on Count | of Riféisi Complaint, leaving Plaintiffs’ CWA claim
against Hawk for trial.

b. State Law Claims

In Count IV of their Complaint for negligenper se, Plaintiffs allege that Hawk violated
its duties under the Indiana Flood Control Act to obtain a floodway construction permit pursuant to
Indiana Code § 14-28-1-22(c) before developingatgion of the crossingt Crooked Creek Trail.
Pursuant to Indiana law, a person is liable urad#teory of negligence per se if that person 1)
violates a duty imposed by statuteodinance; 2) where the statute or ordinance intended to protect
the class of persons in which the plaintiff is included and to protect against the risk of the type of
harm which has occurred; and 3) the violafiooximately causes the plaintiff's injurieErwin v.
Roe 928 N.E.2d 609, 616 (Ind. Ct. App. 201€9¢ also Kho v. Penningtdv5 N.E.2d 208, 212-13
(Ind. 2007). Negligencper sedoes not mean liabilitper se Id. A plaintiff must still prove
causation and damages just as in any other negligence éaimJnited Life Ins. Co. v. Douglas
808 N.E.2d 690, 704 (Ind. Ct. App. 2004) (citi6gy of Gary v. Smith & Wesson, Carg01
N.E.2d 1222, 1245 (Ind. 2003)).

The Indiana Flood Control Act provides that, a person desiring to:

(1) erect, make, use, or maintain a structanepbstruction, a deposit, or an excavation; or

(2) suffer or permit a structure, an obstruction, a deposit, or an excavation to be
erected, made, used, or maintained;

in or on a floodway must file with the dictor a verified written application for a
permit accompanied by a nonrefundable fee of two hundred dollars ($200).

Ind. Code 8§ 14-28-1-22(c). Applicant must receive such a permit before beginning construction.
Id. at § 14-28-1-22(e). Once an application is rezekiIDNR can issue a permit for the construction

only if
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the applicant has clearly proven that tmecure, obstruction, deposit, or excavation

will not do any of the following:

(1) Adversely affect the efficiency of anduly restrict the capacity of the floodway.

(2) Constitute an unreasonable hazard to the safety of life or property.

(3) Result in unreasonably detrimental effects upon fish, wildlife, or botanical

resources.
Id. A structure, deposit, or obsttion “adversely affect[s] the effiency of or unduly restrict[s] the
capacity of the floodway” if it caaes the 100-year flood elevationthe floodway to rise by 0.15
feet or more. 312 IAC 10-2-3. The Flood Cohtat also provides that no person may “erect,
make, use, or maintain in or on any floodway suffer or permit the erection, making, use, or
maintenance in or on any floodway, a structur@letruction, a deposit, or an excavation” that will
cause any of the conditions proscribed in Indiana Code § 14-28-1-22(e), except as authorized by
Indiana Code 8§ 14-28-1-26.5, which applies sopglacement of mobile homes and construction of
residences. Ind. Code § 14-28-1-20.

At the time of the development of Pine HHlawk relied on Eric Ellingson at Earth Source,
Inc. to determine the permits necessary for the development of work being performed specific to the
wetlands in Pine Hill. On $gember 5, 2001, Earth Source pregband filed on Hawk’s behalf
an Application for § 401/404 Permit for this proj with IDEM and the U.S. Army Corps of
Engineers. The September 5, 2011 cover leliaws that a copy of the letter and the 401 permit
application that were sent to IDEM was alsotde the IDNR. The cover letter does not ask IDNR
to perform a review of the application. Morepantantly, the original application did not include
the stub portion of the Crooked Creek Trail contained within Pine Hill.

After the City of Crown Point required the déyaers of the two subdivisions to build the
Crooked Creek Trail crossing, Earth Source, dralief Hawk on May 2, 2002, filed an Amended
Application for § 401/404 Permit (“Amended Applicn”) with IDEM and the U.S. Army Corps

of Engineers to address the construction withirePMill of the stub road at Crooked Creek Trail that
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extended to the border between Pine Hill andtilevater Subdivision. The Amended Application
requested permission to install 40 cubic yardSliab the easterly wetland area of Smith Ditch.
IDEM and the U.S. Army Corps of Engineargproved the Amended Application on November 15,
2002, and December 18, 2002, respectively.

Hawk argues that it was never notified by tibNR Division of Water that a floodway
permit was required and that no violation notice was ever sent by IDNR. Hawk’s expert, Mann,
states that, if a review of a 401/404 applicatewveals the need for a floodway permit, the IDNR
notifies the applicant. However, there is emidence of record that a copy of the Amended
Application was sent to the IDNR. Unlike the September 5, 2001 letter, which listed the IDNR as
receiving a copy of the 401 permit application gerfDEM based on the “cc” line at the bottom
of the letter, the cover letter for the AmendggphAcation, dated May 7, 2002, lists copies being sent
to Todd Kleven, an employee of Hawk, and th&.lLArmy Corps of Engineers, but does not list
IDNR. There is no evidence of record that Haselparately sought a permit for construction in a
floodway from the IDNR prior to constructingetPine Hill portion of tk crossing. Therefore,
Plaintiff has demonstrated that Hawk did not apply for an IDNR floodway permit.

An unexcused violation of the Flood Cuorit Act and the Flood Control Ordinance
“constitutes negligence per se if the statute omantite is intended to protect the class of persons
in which the plaintiff is included and to proteagainst the risk of the type of harm which has
occurred as a result of its violatiorkho, 875 N.E.2d 212-13 (citation and internal quotation marks
omitted). The Flood Control Act and Flood Contastinance are intended to protect the citizens
of Indiana and of the City of Crown Point @kPlaintiffs) from the hazards of development in

floodways. Ind. Code 88 14-28-1-1, 14-281&2Crown Point Ordinance 1638, section 1.
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The Flood Control Act sets out its purpose explicitly in the section entitled “Legislative
intent”:

(1) The loss of lives and property cadd® floods and the damage resulting from
floods is a matter of deep concern ltaliana affecting the life, health, and
convenience of the people and the priddecof property. To prevent and limit
floods, all flood control works and structuiasd the alteration of natural or present
watercourses of all rivers and streams in Indiana should be regulated, supervised, and
coordinated in design, construction, aperation according to sound and accepted
engineering practices so as to best control and minimize the extent of floods and
reduce the height and violence of floods.

(2) The channels and that part of the flgpdains of rivers and streams that are the
floodways should not be inhabited and shdagdkept free and clear of interference
or obstructions that will cause any undustmietion of the capacity of the floodways.
Ind. Code § 14-28-1-1.
In addition, the Flood Control Act sets forth faetors that IDNR considers in determining
whether to allow a permit applicant to construct in a floodway.
(e) An applicant must receive a permit from the director for the work before
beginning construction. The director shaflue a permit only if in the opinion of the
director the applicant has clearly proveat the structureybstruction, deposit, or

excavation will not do any of the following:

(1) Adversely affect the efficiency of or unduly restrict the capacity of the
floodway.

(2) Constitute an unreasonable hazard to the safety of life or property.

(3) Result in unreasonably detrinteh effects upon fish, wildlife, or
botanical resources.

Ind. Code § 14-28-1-22.

Similarly, the Flood Control Ordinance explicifigts forth its purposes and the type of harm
it is designed to prevent:

The purpose of this ordinance is todgidevelopment in the flood hazard areas in

order to reduce the potential for loss o l#nd property, and to reduce the potential
for health and safety hazards . . . Jhjg City of Crown Point adopts the following
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floodplain management regulations in order to . . . prevent unwise developments

from increasing flood or drainage hazardstioers . . . [and] to protect human life

and health from flood hazards . . . .

Ordinance 1638, Section 1.

The Flood Control Ordinance accomplishes this purpose by, among other things, requiring
developers to obtain permits from the IDNR for construction activities conducted in a floodway.
The Plaintiffs, as residents of the City ofo@n Point and property owners immediately adjacent
to the floodway, are within the class of pedple Flood Control Act and Flood Control Ordinance
were enacted to protect from flooding hazards as occurred in September 2008. They deserve the
safety protections mandated by these minimuguirements for floodway construction in order to
prevent an unduly restricted floodway from creatingeasonable hazards to the safety of their lives,
property, and botanical resources.

Finally, to avoid summary judgment in favorttdwk on this claim of negligence per se and
their other state law tort claims of negligence angdance, Plaintiffs must raise a genuine issue of
material fact as to causation. As set forth inglevious section, there is an issue of material fact
as to whether the Pine Hill stub portion of the@led Creek Trail crossing is, in fact, in the Smith
Ditch floodway, which in turn undermines Manmnjginion that the stub portion of the crossing does
not impede or restrict the floodway. There is @ggenuine issue of material fact as to the extent
of the Plaintiffs’ damages caused by any violatf the Indiana Flood@trol Act and the Crown
Point City Ordinance by Hawk’s constructiontbé stub portion of @oked Creek Trail without
a floodway permit.

Therefore, the Court denies Hawk’s motion for summary judgment on the negligence per se
claimin Count IV of Plaintiffs’ Complaint, theegligence claim in Count V, and the nuisance claim

in Count VI.
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f. Implied Warranty of Habitability

In Count Ill of their Complaint, Plaintiffdi@ge that Hawk developed storm water drainage
improvements on the raw land in order to develop Pine Hill and that Hawk knew or should have
known that there were latent defects in Pink Hhcluding but not limited to the inability of the
culverts at the three Crossings to prevenitlsitch, a natural watercourse, from flooding homes
and common areas in Pine Hill. Plaintiffs p@ttempt to hold Hawk liable for the damage to
Plaintiff Kolodziej's home. Plaintiffs seeksumary judgment on this claim in their motion; Hawk
does not address this claim in its motion. The Court has set forth the legal standard for applying the
implied warranty of habitability to developers inf.2.e below, including that an important factor
in applying the warranty to developers is whethe developer know or should have discovered the
latent defect.

Kolodziej lives in Pine Hill, developed by M&. The Stillwater developers’ contractors
built their portion of the Crooked Creek Trail, including the installation of the culverts, in 2004.
Kolodziej purchased his home, which was built by Mirar Development, in 2004. Plaintiffs have
offered no evidence that Hawk knew of the potéfdiaflooding in Pine Hill. The Kolodziej home
was purchased in 2004, and the flabd not occur until 2008. It is &intiffs’ contention that the
flooding was caused by the construction in Smithitwt a flaw inherent in the land. Based on
this timing, Hawk argues that it could not h&w®wn of the condition currently complained of by
Kolodziej, nor did Hawk have an opportunitydonceal the condition from Kolodziej. Plaintiffs
reason that, if Hawk had contacted the IDN&areling a floodway permit, they would have known
that the Smith Ditch floodway extended into Pttt and that the Pinélill portion of the Crooked

Creek Trail would be constructed in a floodway.
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As noted above, there is a question of &to whether the stub portion of the Crooked
Creek Trail is in the floodway and whether it impatthe flow of Smith Ditch. The pertinent issue
is whether Hawk knew that Smith Ditch was susiéépto flooding to the level that occurred during
the September 2008 event. The evidence of resdindt Hawk was not involved with Stiglich and
Stillwater Properties, LLCs’ building of ti&tillwater Subdivision portion of the Crooked Creek
Trail, which was conducted with no CWA permitd no Indiana Flood Control Act permit or with
Stillwater Properties, LLC’s decision to builcetBtillwater Parkway and Greenview Place crossings
without an Indiana Flood Control Act permit. Homee, Hawk was aware that portions of Pine Hill
were in wetlands, Hawk worked with Earth Source to obtain the proper CWA permits, and Hawk
was aware of the presence of Smith Ditch closeddorder of Pine Hill and Kolodziej's residence.
Accordingly, the Court finds that there is a genusseie of material fact for trial on the claim of
breach of implied warranty of habitability inoGnt Il of Plaintiffs’ Complaint as to Hawk.
Therefore, the Court denies Plaintiffs’ Motion for Partial Summary Judgment on this issue.
4. Conclusion

Based on the foregoing, the Court denies HaMotion for Summary Judgment and denies
Plaintiffs’ Motion for Partial Summary Judgment te ixtent it addressed Plaintiffs claims against
Hawk. Plaintiffs’ claims against Hawk remain for trial.

B. Jack Kovich and Innovative Enterprises, Ltd.

In their Motion for Partial Summary Judgment, Plaintiffs seek judgment in their favor against
Kovich and Innovative Enterprises on the clainmuight in Counts I, I, and Il of their Complaint
for violation of the Clean Water Adoreach of the Restrictive Covenants, and breach of the implied
warranty of habitability. Defendants Kovich and Innovative Enterprises (jointly the “Innovative

Defendants”) seek summary judgment on all of Rlééhclaims. The parties agree that the claims
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against the Innovative Defendants involve ony¢bnstruction of Greenview Place and Stillwater
Parkway as Kovich and Innovative Enterprises wetenvolved in the construction of the Crooked
Creek Tralil.

1. Material Facts

Smith Ditch is a tributary of Beaver Creek, the drainage basin for which includes the
Stillwater Subdivision and Pine Hill, as wellareas upstream. The Greenview Place and Stillwater
Parkway crossings were constructed by placingadict other fill material on the banks and in the
channel of Smith Ditch, and by placing two 36-irhverts to convey th#ow in Smith Ditch
under each road crossing. Jonathan E. Jonestifaiexpert, concluded that the three crossings
are located in the floodway of Smith Ditch and are subject to IDNR jurisdiction.

On November 21, 1989, Kovich acquired an Option to Purchase 100 acres of land from
David Wilson. However, the Option to Purchasses not exercised by Kovich. Instead, Stillwater
Properties, LLC, an Indiana limited liability company, purchased the 100 acres, which were later
developed into the Stillwater Subdivision, fravir. Wilson, who executed a Warranty Deed on
September 11, 1996. Stillwater Properties, LLC, aihe real property that was developed into
the Stillwater subdivision until sometime in 2002. At some point in calendar year 2002, the land
that was being developed into the Stillwater Subdivision was transferred to Land Trust no. 6687 u/t/a
dated June 6, 2000, with Mercantile National Bank of Indiana as Trustee.

Stillwater Properties, LLC, was formed on Jaly1996. Defendant Robert Stiglich is and
has been a member of Stillwater Propertie<C, since its formation.From July 1, 1996, until
December 5, 2000, Kovich was a managing member of Stillwater Properties, LLC. Stiglich and
Kovich were also shareholders of Stillwagvelopment, Inc., an Indiana corporation, upon its

formation on May 6, 1998. Kovich controlled the day-to-day operations and management of
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Stillwater Properties, LLC and Stillwater Development, Inc. Stiglich is and was the sole shareholder
and officer of Diamond Veil Development, Inc.,ladiana corporation, since its formation on April
30, 1992.

Stiglich and Kovich each owned 50% 8tillwater Properties, LLC and Stillwater
Development, Inc. from the formation each entity until December 5, 2000, when Kovich, as
Seller, and Stiglich, as Buyer,eouted the Stillwater Properties, LLEquity Purchase Agreement.
Pursuant to the Agreement, Kovich agreed tosselldid sell to Stiglich alif Kovich’s equity and
interest in Stillwater Properties, LLC, and StilleaDevelopment, Inc. Also, pursuant to the
Agreement, Kovich acknowledged that, as of December 5, 2000, he was no longer a member or
manager of Stillwater Properties, LLC. Pursuanthe Agreement, Kovich agreed to deliver to
Stiglich “all correspondence, files, funds, do@nts including financial and accounting records,
checkbooks and a list of materialmen, subcontracaggneering and survey companies and names
and addresses of contractors.” Defs. SJ Br., Exh. F, p. 2, { 3.

In his Affidavit, Kovich describes Innovati\Eenterprises, Ltd., an Indiana Corporation, as
essentially a management company. At all reletimmes, Kovich has been President of Innovative
Enterprises. Innovative Enterprises has neverdmjdwnership interest in the real property that
comprises the Stillwater Subdivision, nor was it @agolved in the development or construction
of the subdivision. Furthermore, Innovative Entespsinever held any shares or ownership interest
in the entities that did own and/or develdplBater Subdivision, including Stillwater Properties,

LLC, Stillwater Development, Inc., and Diamond Veil Development, Inc. Thus, Innovative
Enterprises did not possess any ownership interest in the real property developed in the Stillwater
Subdivision nor was itinvolved in the developmerthe construction of the Stillwater subdivision.

From September 11, 1996, to 2002, when Stillwater Properties, LLC owned the land that was
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developed into the Stillwater Subdivision, Stillwater Properties, LLC executed and provided
documents as the owner of the real propbesing developed into the Stillwater Subdivision.
Stillwater Development, Inc. developed portionsha Stillwater Subdivision at issue in this case
between approximately 1998 and 2000. Diamond VeiHgpment, Inc. developed portions of the
Stillwater subdivision at issue in this caséween approximately 2000 and 2007. As such, the
development of the Stillwater subdivision, imding planning, zoning, platting, permitting, grading,
developing, or constructing of any section, stoeetossing, was generally undertaken by Stillwater
Development, Inc. and Diamond Veil Development, Inc., during each time period respectively.

Intercon Engineering Corp. (“Intercon”) was the engineer that handled permits (other than
wetland permits) for the development of théh\Bater Subdivision. On July 15, 1997, Intercon
requested information from the IDNR reganglithe location of any floodway in the Stillwater
development. The IDNR responded on Audi&t1997, telling Intercon that the floodway of a
tributary to Main Beaver Dam Ditch (a/k/a BmDitch) passes through the property. IDNR also
provided a floodway map, showing the locatiow avidth of the floodway of Smith Ditch, and
provided floodway construction permits, advising Intercon that “detailed plans for other types of
work in the floodway should be submitted for farapproval by [IDNR].”PI. Resp. to Innovative
SJ, Exh. B, pp. 1, 3. On August 18, 1997, Intermmmesponded back todHDNR by letter and
copied Kovich.

J.F. New & Associates, Inc. (*J.F. New”)rged as an environmental/wetlands consultant
in connection with the development of thdl®ater subdivision from approximately 1998 to 2004
and was “retained as the permitting agentrioovative Enterprises, Ltd., 8960 North 1132 West,

Monticello, Indiana, 47960” to assist in obtaig Clean Water Act permits for the Stillwater
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Subdivision. Among other thingsFJ.New was hired to “perform a jurisdictional determination”
and delineate the “waters of the United Statesl &wetlands within the Stillwater Subdivision.

On October 13, 1997, J.F. New submitted a redoest 8 401 Water Quality Certification
(of the federal Clean Water Act) to the Indiana Department of Environmental Management
(“IDEM”). Revised plans were submitted on October 13, 1997, and December 11, 1997. In its
Preconstruction Notification and Wetlands Dehltion Report, dated December 11, 1997, J.F. New
& Associates, Inc. reported that the fill would iagp “waters of the U.S.” including wetlands. Defs.

SJ Br., Exh. G-1, p. 4. The Water Quality applmatieflected that J.F. New had been retained as
the permitting agent for “Innovative Enterprises, Ltd.” The submissions did not identify or refer to
Stillwater Properties, LLC or Stillwater Developnt, Inc. John B. Richardson, Vice President of
Technical Services with J.F. New, states irAfiglavit dated February 25, 2011, that “the applicant

on the Section 401 Water Quality Certification application should have been Stillwater Properties,
LLC.” Defs. SJ Br., Exh. G, p. 3, T 14.

IDEM published a public notice for this peajt, identifying the applicant as “Innovative
Enterprises, Ltd.” The § 40¥ater Quality Certification was approved (No. 97-45-MTM-00002-A)
with certain delineated conditions, via copesdence from IDEM dated February 3, 1998, which
referenced the applicant as “Innovative Enterprises” and required that the project be completed as
described in the December 11, 1997 correspondence, that the wetland mitigation be completed
within one year, and that a deed restrictiomdm®rded that prohibitredging, filling, flooding, or
modification of wetland vegetation for all other wetland areas in the subdivision.

In November of 1997, J.F. New submitted a Eaestruction Notification to the U.S. Army
Corps of Engineers for coverage under Natiole\Permit (“NWP”) 26 pursuant to § 404 of the

federal Clean Water Act (Section 404 Application), which included the crossings at Greenview
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Place and Stillwater Parkway. Submission oPr@-Construction Notification is a general
requirement of NWP 26, and the notification mostude the name, address, and telephone numbers
“of the prospective permittee,” the location oktproject, a description of the project, and a
delineation of affected wetlands. The notice indicates that it was prepared for “Jack Kovich,
Innovative Enterprises, Inc.,” and that the depelr was “Jack Kovich, Innovative Enterprises, Inc.
8960 North 1132 West, Monticello, Indiana 47960, 268-4788.” The notice was copied to “Jack
Kovich-Innovative Enterprises, Inc.” The notice states that the purpose of the project is “[t]o
develop aresidential subdivision in Crown Point, Indiana within a natural wetland and lake setting”
and that it is “Innovative Enterprises” who proposedevelop the subdivision. Under the heading
“Mitigation,” the notice states: “Restoration of original hydrology levels to all wetland areas and
removal of olf[sic] fill from upland areas adjacent to the existing wetlands,” and under the heading
“Restoration Plant,” that “[ijn ater to compensate for the proposed impacts, Innovative Enterprises
plans to restore the original hydrology levelBéfs. SJ Br., Exh. G-1. The notice does not identify

or mention Stillwater Properties, LLC or Stillwater Development, Inc.

Thereafter, a NWP (File No. 97-145-042-OGC) to perform the work described in the
referenced § 404 Application was subsequentth@irzed via a U.S. Army Corps of Engineers
letter dated March 3, 1998. The NWP reflected that the application for the Permit was submitted
on behalf of “Jack Kovich, Innovative Enterprises, Indd., Exh. G-2, p. 1. In his Affidavit,
Richardson states that “[tlhe applicant oe thection 404 application to the Army Corps of
Engineers should have been Stillwater Properties, LU&.,"Exh. G-1, p. 2, 1 9.

The permit includes a number of special conditions, including:

(1) The permittee shall adhere to the dbads specified by the Indiana Department
of Environmental Management’s Section 401 Water Quality Certification dated
February 3, 1998 .. ...
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(3) The permittee shall be responsible for the successful completion of compensatory
mitigation in accordance with the wetlandigation plan detailed in the document
“Pre-Construction Notification and Wetland Delineation Report, Stillwater
Subdivision, Crown Point, Indiana” gpared for Jack Kovich, Innovative
Enterprises, Inc. . . .

(9) The permittee shall control purple loosestrife . . . .
(10) The permittee acknowledges that this permit allows reasonable use of the
property, and in consideration for this, all wetlands within the boundary of this
residential subdivision (as depicted in Figures 5-7), shall remain in their natural
undisturbed condition in perpetuity and not be subject to any alteration of vegetation,
soils or hydrology by the permittee and any heirs or assigns. Areas of approved
wetland fill are excluded. Within 30 days from the date of this permit verification,
the permittee shall provide this office witbcumentation that deed restrictions have
been filed with the Registrar of Deeds floese areas in the development containing
wetlands. Upon receipt of the approved documentation, the Corps shall provide
written notification to the permittee that work can proceed.
Id., Exh. G-2.
The permit also includes a number of general conditions, including under the heading
“Section 404 Only Conditions”:
6. Obstruction of high flows. To the mimnum extent possible, discharges must not
permanently restrict orimpede the passzgermal or expected high flows or cause
the relocation of water (unless the prignpurpose of the fill is to impound water).
Id. The permit cautions the permittee that it “does not excuse you from the obligation to obtain any
other Federal, state, and/or local authoraratif required. You should not commence work until
you receive the required authorizationtd” The permit expired no later than December 13, 1999,
and a copy of the permit was sent to Kovich.
Kovich, as the managing director of Stillwater Properties, LLC, executed, as grantor, a
Declaration of Restrictions on Land Use (“WetlaR#striction”) and submitted it to the U.S. Army

Corps of Engineers, as required by NWP 26e Wetlands Restriction identified certain wetlands

within the subdivision as a “Conservation Areatlaagreed to protect the Conservation Area in
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exchange for and as a condition of obtainindnartations to develop the Stillwater Subdivision.
In particular, Stillwater Properties, LLC agreed, therein, to

voluntarily restrict all activities except management practices for native plants and

animals within the . . . Conservation Area . . [and] to protect said Conservation Area

in exchange for and as a condition of authorization of the discharges by the

Department of the Army, Corps Bhgineers in permit number 97-145-042-OGC,

dated March 3, 1998.
PIl. Resp. to Innovative SJ, Exh. 10. With respegtetlands in the Conservation Area, other than
those authorized by permit 97-145-042-OGC, StillwBt@perties, LLC declared and covenanted
that

no discharge of fill or dredge material into the Conservation Area shailt farwd

that] [t]he restriction and covenant created herein shall be perpetual, and shall be

binding upon the Grantor and its legal representatives, heirs and assigns.
Id. Pursuant to the Wetland Restriction, any discharge in the Conservation Area, which included
all three Crossings, except those performed in compliance with permit 97-145-042-OGC is
prohibited.

The Wetlands Restriction is also incorporaited the Restrictive Covenants of Stillwater
Subdivision (the “Covenants”). Paraph 1 of the Covenants provides

Wetlands within Stillwater Subdivision are to be preserved by the developer,

contractor and homeowners, as statekderDeclaration of Restrictions on Land Use,

filed April 3, 1009 [sic], Document #98023475.
Pl. Resp. to Innovative SJ, Exh. 11. PursuatiiéaCovenant, the Association and the individual
Plaintiffs are authorized to bring suit against&téwater Developers for breach of the Covenants
and Wetland Restriction and to recover damagesitiathey fees. Paraaph 22 of the Covenants

provides:

[I]f any owner or person in possession shallate or attempt to violate any of these
covenants, restrictions and conditions, it shall be lawful for the undersigned, “the
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Association,” or any person or persons avgany lot in said subdivision, to file and
prosecute any proceedings at law or inigtagainst the person or persons violating

or attempting to violate any of these covatsarestrictions and conditions, to compel
compliance with these covenants, restrictions and conditions or to recover damages
caused by such violations, and the owner or owners shall pay court costs and
reasonable attorney fees in the event judgment is rendered against him or her or
them.

Id. Inaddition, Paragraph 25 authorizes doytsdividual homeowners for damages resulting from

any breach of the Covenants:

Owner EnforcementAny aggrieved owner may enforce the provisions contained
in this Declaration in any proceeding at law or in equity against any person or
persons violating any provisions hereof, tstrain such violation and/or to recover
damages incurred by the aggrieved owner.

Id. Specifically, the Covenants provide that pati®inging suit to enforce the terms of the
agreement may seek, among other things, sums ddarfages, injunctive relief, and attorney fees:

Additional Legal RemediesIn addition to the admisirative remedies set forth
herein, the legal remedies may includéwut limitation, an action to recover sums
due for damages, injunctive relief, foreclosure of lien, an action to enforce the
sanctions imposed by administrative procedure, or any combination thereof. The
prevailing party shall be entitled to me@r the costs ofrgy legal proceeding,
including reasonable attorney fees.

Sometime in 1998, after obtaining the CWA permits, Stillwater Development, Inc. placed
the fill material into the wetlands in order to construct the crossings ahvieeePlace and
Stillwater Parkway. No floodwagonstruction permit was requested from IDNR prior to the
construction of the crossings. During the cowfdbe project, Kovich ammunicated with the City
and County regarding the location of fill and desigthefculverts for the crossings. Kovich never
implemented the mitigation plan described in the December 11, 1997 report. In a letter dated

December 13, 2000, the U.S. Army Corps of Engmedormed Kovich and Stillwater Properties,
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LLC that a November 29, 2000 compliance inspecatimealed several instances of noncompliance
with the terms and conditions of the March 3, 1998 permit.

As for the Crooked Creek Trail crossingailetter dated September 19, 2002, and addressed
to Robert Stiglich, Stillwater Propées, LLC, the U.S. Army Corps of Engineers informed Stiglich
that the construction of the portion of the Crookedek Trail crossing in the Stillwater Subdivision
would violate the CWA § 404 wetlands permit for the Stillwater Subdivision and deed restriction
protecting the Conservation Areas. In a letter dated May 14, 2004, the Army Corps of Engineers
reminded Stiglich and Stillwater &perties, LLC that the discharge of any fill into wetlands or
waters of the United States for the constarcof the Crooked Creek Trail crossing would require
authorization from the Corps pursuant to CWA § 404.

Thereatfter, in May througbuly of 2004, without obtaing a CWA permit or a floodway
construction permit, Diamond Veil Development, Inc. placed fill material into the wetland in order
to construct the Crooked Creek Trail crossing. Tketdirge of fill material in Smith Ditch for the
Crooked Creek Trail crossing was not proposed and is not authorized under permit 97-145-042-
OGC. The U.S. Army Corps of Engineersativered the unauthorized crossing during a site
inspection, and, in a letter dated July 7, 2004, thrpLardered Stillwater Properties, LLC to cease
and desist its unauthorized filling within wertty including the construction of the Crooked Creek
Trail crossing.

On July 8, 2004, Stillwater Propess, LLC, filed an application requesting an after-the-fact
authorization from the U.S. Army Corps of Engineers to install culverts and discharge fill material
in Smith Ditch for the construction of two road crossings, Crooked Creek Trail and Stillwater
Parkway. On March 22, 2005, the Corps grantesedaipon a regional peitmthe application
pursuant to certain general and special conditions, including approval from the IDNR:
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[Stillwater Properties, LLC shall adhere to any floodway construction permit

conditions specified by [IDNR] when recetePlease be aware that any conditions

imposed by the IDNR permit will automatically become part of this permit

verification. If the IDNR denies your floodway application, we will be obliged to

consider your crossings project as denied without prejudice and subject to a

restoration order.

Pl. Resp. to Innovative SJ, Exh. 20. The permit also includes general conditions requiring
Stillwater Properties, LLC not foermanently restrict or impede the passage of high flows and to
obtain a valid § 401 water quality certification. This § 404 after-the-fact permit conditionally
authorized the earlier construction of the Stilleve8ubdivision portion of the crossing. The permit
was supposed to be validtiibecember 15, 2009. On July 8, 2004, Stillwater Properties, LLC
applied for an after-the-fact § 401 water quabsrtification with IDEM. However, in the
application for the certification, Stillwater Propes, LLC stated that a floodway construction
permit had been received for the Crooked Cré&ekil crossing, whent had not. Stillwater
Properties, LLC did not submit an application for an after-the-fact floodway construction permit for
the existing Crooked Creek Trail crossing untilrittal6, 2006. IDNR denied the application on
September 29, 2007, for the existing Crooked Creek Trail crossing as not approvable because the
two 36-inch culverts are too small to efficientignvey the runoff in Smith Ditch. Consequently,

the after-the-fact § 404 permit was then considered denied, as well.

As of at least 2007, Stillwater Properties, LLC had still not restored the original hydrology
level of Smith Ditch and the surrounding wetland@fe IDNR issued a Notice of Violation to the
City of Crown Point in Januarg011 for violations of the Indiana Flood Control Act because the
three crossings of Smith Ditch, including the Crabkreek Trail, are in a floodway but were not
permitted.

Plaintiffs’ expert Jonathan E. Jones opined tthe crossings, as constructed, would cause

rises during a 100-year event in excess of the feédallowed by IDNR regulations. The three
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crossings of Smith Ditch are drainage structtinas adversely affect the efficiency of and unduly
restrict the capacity of the Smith Ditch floodwayPl. Br., Exh. 2, p. 4. More specifically, Jones
opines that the Crossings, as constructed, willresan increase of the 100 year frequency flood
elevation just upstream of the Crossings of 2.58 - 4.10 feet. Plaintiff Kolodziej's residence has a
basement door entrance elevation of 700.32 fé&ie pre-developed 100 year frequency flood
elevation at this location is 698.86 feet. Howetee 100 year frequency flood elevation for the
existing conditions with the three Crossingg02.80 feet, more than two feet above the basement
door entrance to the Kolodziej residence.

In September 2008, a flooding event occurred in the Stillwater Subdivision and Pine Hill,
in which water flooded the homes of Plaintifgvin J. and Margaret McKenna and Roger P.
Mahoney in the Stillwater Subdivision and the homiéait Kolodziej in Pine Hill. The McKennas
state in response to Hawk Development’s Interrogatory No. 19 that their “Home experienced severe
flooding in September 2008 . . .. Water first eetithe Home through the sump pump, then started
pouring in through the windows. There was thre@tw feet of water in ouower level. In 2009
and 2010, there were multiple e¥®muring heavy rains in which floodwater backed up at the
Crossings and resulted in water entering the Mrtés|[sic] property. The McKennas paid to have
a soil berm constructed behind their house aftesévere flooding in September 2008. As aresult,
water did not enter the Home during the events in 2009 and 2010.” PI. Br., Exh. 11, p. 10.

In response to the same interrogatory, Kolodziej answered that his home experienced severe
flooding in September 2008. He also answeredfihad water from the @rssings had entered his
property, but did not infiltrate his home, lagst on the following dates: 1/15/2005; 6/5/2005;
4/17/2006; 7/15/2006; 9/13/2006; 12/16/200825/2007; 8/31/2007; 1/8/2008; 3/15/2008;

8/25/2008; 12/27/2008; 2/15/200827/2009; 3/8/2009; and 10/23/2009. PI. Br., Exh. 12, p. 12.
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Also in response to that interrogatory, Mahpaaswered that his home experienced severe
flooding in September 2008 and that “[ijn 2009, &heere multiple events during heavy rains in
which floodwater backed up at the Crossingd eesulted in water entering Mahoney’s property.
Water did not enter Mahoney’s Home during the events in 2009.” PIl. Br., Exh. 13, p. 9.

On March 9, 2009, Plaintiffs gave timely notice of the alleged violations to the Stillwater
developers pursuant to 33 U.S.C. 8§ 1365(b). Neither EPA nor IDEM has commenced a civil or
criminal action against the Stillwater developers.

2. Analysis

a. Proper Party Defendant

1) Innovative Enterprises

Innovative Enterprises fitargues in its Motion for Summary Judgment that itis an improper
party defendant because it was improperly réaume the CWA permits and did not own the real
property in the Stillwater Subdivision or perfoemy of the construction work in the subdivision,
including the crossings. However, Innovative Eptises offers no legal basis for exonerating a
permit holder for violations of the permit because someone else performed the work or owned the
property. Innovative Enterprises is a “responsible” party.

Innovative Enterprises is correct that courtpose liability under the Clean Water Act upon
a party who (1) performed the work or (2) hasp@nsibility for or control over the performance of
the work. See Jones v. E.R. Snell Contractor, ,I883 F. Supp. 2d 1344, 1348 (N.D. Ga. 2004);
United Sates v. LambefA15 F. Supp. 797, 802 (S.D.W.V. 1998)ited States v. Sargent County
Water Res. Dist876 F. Supp. 1081, 1088 (D.N.D. 199@)ited States v. Bd. of Trs. of Florida
Keys Cmty. Colleg&31 F. Supp. 267, 274 (1981). But thesesa® not suggest that the permittee

is not also liable for a permit violation.
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There is no support for Innovative Enterpriseintention that a person may obtain a CWA
8§ 404 permit and then avoid liability for violations of the permit by allowing someone else to
perform and manage the work authorized by tmefie To hold otherwise would upset the purpose
and enforcement of the CWA. First, cert@WA § 404 permit conditions require compliance by
the permittee and can only be enforced againe permittee. For example, the NWP 26
authorization issued to “Jack Kovich, Innovativadtprises, Inc.” places a number of requirements
specifically on the “permittee,” including to adaketo the conditions of the CWA § 401 water
quality certification, successfully complete the natign, control purple loosestrife, provide the
Corps with documentation that deed restrictions for wetlands have been recorded, and submit a
preconstruction notification to the CorpSeeDefs. SJ Br., Exh. G-2. Someone in addition to the
permittee might also be liable for violating other conditions in the permit, but only the permittee
could be liable for violating these permittee-sfieaonditions. And only the permittee is subject
to the Corps’ permit-enforcement authority, unddich the Corps may issue a compliance order
if the district engineer determines “that a pit®e has violated the terms or conditions of the
permit,” and recommend legal action “[i]f the permittee fails to comply with the order in the
specified period of time.” 33 C.F.R. § 326.4(dp make sure that the Corps knows immediately
who to hold accountable for permit violations, thesaequires applications to identify the name,
address and telephone number of the prospective permBemRefs. SJ Br., Exh. G-2, p. 7; 33
C.F.R. 8 325.1(d)(7) (requiring applications for individual permits to be signed by the permittee or
a duly authorized agent, identifying the applicanthis enforcement scheme works only if the
person identified as the “permittee” is in fact responsible for complying with the permit.

Second, Innovative’s theory of CWA liabilityould eviscerate the Corps’ ability to assure

that permit applications are truthful. If an appht misrepresents the amount of fill to be discharged
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into a wetland, or the nature of the wetland tonbgacted, the Corps cannot discharge its duty to
protect the waters of the United States. Tordmjainst such behavior, the CWA provides criminal
punishment of up to $100,000 and/or imprisonment for up to two years for any person who
“knowingly makes any false material statement, representation, or certification in any application,
record, report, plan or other document” submittethe Corps. 33 U.S.C. § 1319(c)(4). The name

of the prospective permittee is material—it figestain permit responsibilities and enables the Corps

to take quick action to enforce permits. It als@$ responsibility for the dutp be truthful in the
application or pre-construction notification. Jastviolations of CWA § 404 are deemed to be
continuing violations to deter violators from concealing their work timdilstatute of limitations

has runsee infraPart B.2.b(1), so too permittees must biel fiable for permit violations, to deter

the evasion of responsibility by using one entitpltain a permit and a second entity to perform
the work on property owned by a third entity.

Innovative Enterprises is correct that the updisd evidence demonstrates that it never had
any ownership interest in the real property comprising the Stillwater Subdivision. Innovative
Enterprises was not an entity involved ire thevelopment or construction of the Stillwater
Subdivision. From September 11, 1996, until gresent, the only entities involved in the
development of the Stillwater Subdivision at#l\Bater Properties, LLC, Stillwater Development,
Inc., and Diamond Veil Development, Inc.oRT 1996 to 2002, Stillwater Properties, LLC, owned
the real property that was developed into ttidn&ter Subdivision. Asome point in 2002, after
Kovich had already disposed of his equity antdnest in Stillwater Properties, LLC, the land that
was being developed into the Stillwater Subslom was transferred to Land Trust No. 6687 u/t/a
dated June 6, 2000, with Mercantile National Bankdfana as trustee. According to Stiglich’s

sworn Interrogatory Answers, the developmaiihe Stillwater Subdivision, including planning,
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zoning, platting, permitting, grading, developing, onstructing of any section, street, or crossing,
was generally undertaken by Stillwater Development, Inc. or Diamond Veil Development, Inc.
Stiglich does not mention Innovative Enterpriseam@&ntity involved in the development of the
Stillwater Subdivision.

However, every document submitted to the W®ny Corps of Engineers or IDEM while
Kovich was involved in the development thfe Stillwater Subdivision identified Innovative
Enterprises as the developer or applicanthénPCN submitted to IDEM and the Corps, J.F. New
identifies itself as the permitting agent for Innovative Enterprises, Ltd. The PCNs identify “Jack
Kovich, Innovative Enterprises, Inc.,” with his Monticello address and phone number, as required
for the prospective permittee by NWP 26 Gen@atdition 13. The PCNdentify “Jack Kovich
— Innovative Enterprises, Inc.” and “Innovative Enterprises” as the person who proposed to develop
the subdivision and who would be responsibldHerrestoration plan. The submissions convinced
the U.S. Army Corps of Engineers and IDEM that Innovative Enterprises is the permittee. In the
March 3, 1998 NWP 26 authorization, the U.S. Army GarfEngineers states that it is authorizing
the project described in the application J.Fwieibmitted “on behalf of Jack Kovich, Innovative
Enterprises, Inc.” IDEM published a public regtidentifying “Innovative Enterprises, Ltd.” as the
application for the CWA 8§ 401 certification and itiéad “Innovative Enterprises” as the applicant
when issuing the final water quality certification.

The permittee is not Stillwater Properties,aoly person other than Kovich or Innovative
Enterprises. No one except Kovich and InnoeaEwterprises is mentioned in any way, explicitly
or implicitly, in the documents submitted to theSUArmy Corps of Engineers and IDEM or the
permits issued by those agencies. Moreover, Kaechived copies of the applications and permits

in 1997-98. He is the sole owner and president of Innovative Enterprises and could have objected
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to the use of Innovative Enterprises’ name irgpglications and permits, but he did not do so until
this lawsuit was filed.

Innovative Enterprises is the permittee under all the applicable CWA permits and, thus is
liable for violations of the permits. InnovativetErprises cannot escape this liability by asserting
that inadvertent mistakes were made by J.F. Néwthe correct name of the applicant on the § 401
and 8 404 applications. The Court also declinasvative Enterprises’ invitation to “reform” the
permit to make the permittee the actual entity that owned and/or managed and controlled the
development, since Innovative asserts thaptaeement of “Innovative” on the applications was
a mistake. Several applications were made in Innovative’s name, and no efforts were made to
correct the CWA permits with the U.S. Army Cergf Engineers or IDEM once they were issued.
Innovative is a proper party defendant as to Bi&s8hCWA claim. Therefore, the Court denies
Innovative Enterprises’ Motion for Summary Judgment on this ground.

2) Jack Kovich as an Individual

Plaintiffs make no argument in their opening brief in support of their Motion for Summary
Judgment to place personal liability on Jack Kovickhis matter. In contrast, in the Innovative
Defendants’ Motion for Summary Judgment, Kovich asserts that he acted only in his capacity as a
member of Stillwater Properties, LLC or asddficer of Stillwater Development, Inc., as opposed
to acting in his individual capacity, and that he is not liable either under a theory of piercing the
corporate veil or the responsible corporate offimeatrine. Plaintiffs pursue liability only under the

responsible corporate officer doctrine. Kovictuees that the responsible corporate officer doctrine

% In support of this relief, Innovative cit¥®ung v. Verizon’s Bell Atl. Cash Balance Rl&h5 F.3d 808, 821
(7th Cir. 2010).Young an ERISA case, is not persuasive because the court found that the decision to reform a plan that
is shown, by clear and convincing evidence, to cordaiinafting error is authorized under ERISA and because the
drafting error was evidenced by prior drafts of the document.
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does not apply to civil actions under the Clean Water Act or any state law cause of action in this
matter.
a) Clean Water Act—Responsible Corporate Officer Doctrine

The United States Supreme Court first artiadahe responsible corporate officer doctrine
in United States v. DotterwiecB20 U.S. 277, 284 (1943), a crimipabsecution under the Federal
Food, Drug, and Cosmetic Act (“FDCA”). The Supe@ourt held that criminal liability under the
1938 version of the FDCA extended to respongibtgorate officers, notwithstanding the omission
of the explicit language holding corporate officers liable that had been in the 1906 version of the
FDCA. The Supreme Court reasoned that “ftfad that the Act of 1938 freed all individuals,
except when proprietors, from the culpability unasich the earlier legislation had placed them
is to defeat the very object of the new Act. Nioghis clearer than that the later legislation was
designed to enlarge and stiffen the penal net and not to narrow and looskeh #t"282. The
Supreme Court held that a corporate officerimmicrally liable under a public welfare statute if he
had “a responsible share in the furtheranadb@transaction which the statute outlavid. at 284.
AlthoughDotterwiechrecognizes the application of thepessible corporate officer doctrine for
criminal liability, the case did not apply the doctrine to civil suits.

The Supreme Court ibnited States v. Parkxpanded on the concept of a “responsible
share” in the criminal conduct articulateddotterweichand held that the Government may satisfy
its burden of proof by introducing “evidence suffidigmwarrant a finding byhe trier of the facts
that the defendant had, by reason of his position in the corporation, responsibility and authority
either to prevent in the first instance, or préygo correct, the violation complained of, and that

he failed to do so.” 421 U.S. 658, 673-74 (1975).
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Like the Food, Drug, and Cosmetic Act, the&h Water Act (“CWA”") specifically provides
for responsibility under the responsible corpordfieer doctrine for criminal penalties. 33 U.S.C.
§ 1319(c) (titled “criminal penalties”). For the purpe®f the criminal penalties in subsection (c)
of § 1319, “the term ‘person’ means, in additiothe definition contained in § 1362(5) of this title,
any responsible corporate officerlt. at § 1319(c)(6) (titled “responsible corporate officer as
‘person’™). Section 1319(c) sets forth the ciad penalties for a person who violates certain
sections of the CWAId. at § 1319(c)(1), (2), (3), (4). tontrast, there is no such provision adding
a “responsible corporate officer” as a per$onpurposes of subsection (d) of § 1319, which
addresses “civil penalties” of the type that camtmright by citizens pursuant to a citizen suit. 33
U.S.C. 88 1319(d), 1365(a) (“civil penalties” and “citizen suits,” respectively). Section 1362(5)
defines a “person” as “an individual, corporation, partnership, association, State, municipality,
commission, or political subdivision of a stade any interstate body.” 33 U.S.C. § 1362(5).

Kovich reasons that, if Congress had intenfdethe responsible corporate officer doctrine
to apply to civil penalties under the CWA, then it would have made the same provision for that
section as it made for criminal penalties. Sindelinot do so, Kovich reasons that Congress’ intent
was to provide for personal responsibility of responsible corporate officers only for criminal
penalties, and not for civil penalties.

The Court has not identifiedyadecisions in this circuit addressing the question of whether
the responsible corporate officer doctrine applies in a civii CWA case, and more specifically a
citizen suit under the Act. Nor does the Seventhu@ifeourt of Appeals appear to have addressed
the application of the doctrine to a civil suitder any other public welfare act. However, two
district courts within the circuit have applidte definition of “person” that includes responsible

corporate officers set forth in 33 U.S.C. § 1319(c)(6) in criminal cases under the CWA without
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discussing the case lawee United States v. Hagerm&a5 F. Supp.1058, 1061 (S.D. Ind. 2007);
see also United States v. Metalite Coio. NA 99-008-CR-B/N, 200W/L 1234389, at * 9 (S.D.
Ind. July 28, 2000).

Courts in several circuits have expressly fotlmad the responsible guorate officer doctrine
doesapply in civil citizen suits brought under G8VA, 33 U.S.C. § 1365, and several have rejected
the argument made by Kovich that the explicit application of the doctrine in the CWA to criminal
penalties precludes its application to civil cases and citizen &ets City of Newburgh v. Sarna
690 F. Supp. 2d 136, 160-162 (S.D.N2010) (finding the responsibtmrporate officer doctrine
applies to claims againstindividuals under the CWA) (ciinget Soundkeeper Alliance v. Tacoma
Metals, Inc, No. 07 Civ. 5227, 2008 WL 3166767, at *12 (WMWash. Aug. 5, 2008) (holding that
an individual can be held liable under the doetiim a citizen suit ancejecting the defendant’s
argument that the doctrine applies only to criminal penaltiésiboldt Baykeeper v. Simpson
Timber Co, No. 06 Civ. 4188, 2006 WL 3545014 *4t(N.D. Cal. Dec. 8, 2006Waterkeepers N.
Cal. v. AG IndusMfg., No. 00 Civ. 1967, 2008VL 2001037, at *13 (E.D. Cal. Aug. 19, 2005)
(denying summary judgment in favor of the widual defendant under the CWA after discussing
the holding inJnited States v. Iversqri62 F.3d 1015 (9th Cit998), recognizing thd¥ersonwas
a criminal case, and noting that the do@riras been applied in civil cases, citihgjted States v.
Hodges X-Ray, Inc759 F.2d 557, 561 (6th Cir. 1985Fxanklin v. Birmingham Hide & Tallow
Co, No. CV-BU-0259-S, 1999 U.S. Dist. LEX 22489, *45-46(N.D. Ala. Apr. 22, 1999)
(applying the responsible corporate officer doettmder the CWA and rejecting argument that the
doctrine applies only to criminal cases) (citldgited States v. Gulf Park Water C872 F. Supp.
1056 (S.D. Miss. 1997) (finding individual liability a state enforcement action under 33 U.S.C.

§ 1319(a)(1) in appropriate cases when the individual participated in or was responsible for the
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violations, even when purporting to act throughrpouate entity, because the definition of “person”
specifically includes “individuals” under 33 U.S.C. § 1362(B))ited States v. Mac’s Muffler Shop,

Inc., Civ. A. No. C85-138R, 1986 WL 15443, at *7 (N.Ga. Nov. 4, 1986) (holding, in an action

for civil penalties under the Clean Air Act, that 8tatute contemplates that corporate officials as
well as the corporation itself can be liable forilcpenalties for violations because “person” is
defined in the Clean Air Act as any “individu@r] corporation . . . and any officer, agent or
employee thereof”))Jnited States v. Conservation Chem.,&60 F. Supp. 1236, 1245-46 (N.D.

Ind. 1987) (holding corporate officés be a “person” within meaning of RCRA and, thus, can be
personally liable)but see lllinois v. Commonwealth Edison,@®&0 F. Supp. 1145, 1148 (N.D. IlI.
1980) (declining to apply the responsible corpeaficer doctrine in a civil suit under Clean Air

Act, in the absence of any case authority to the contrary, because the court was “unwilling to
disregard what it considers to be the clear irté@ongress to exemptdividual corporate officers

from liability under citizen’ssuits of this type”)lllinois v. Celotex Corp.516 F. Supp. 716 (C.D.

lll. 1981) (holding that, given the absence of largguapecifically defining “person” to include a
responsible corporate officer for citizen suits when the term was included for EPA enforcement
actions, Congress did not intend that corporate officers be subject to civil citizen suits).

The Sixth Circuit, in the context of the Ration Control for Health and Safety Act of 1968
(“RCHSA"), another public welfare statute, found thdividual corporate officer individually liable
for civil penalties for RCHSA violationsUnited States v. Hodges X-Ray, ['®59 F.2d 557 (6th
Cir. 1985). The court relies on the definition‘ofanufacturer” under the RCHSA as “any person
engaged in the business of manufacturing,rabBeg, or importing of electronic products” and
reasons that because the individual defendamst tva major shareholder and president of the

company, “the conclusion that he was incllidie this definition is self-evident.1d. at 560. The
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court relied generally on the holdingHarkandDotterweich‘that corporate officers could be held
individually liable for violationsof public health legislation.ld. at 561. The court dismissed the
defendant’s argument thBark and Dotterweichapplied to criminal, rather than civil liability,
finding that

the rationale for holding corporate officers criminally responsible for acts of the

corporation, which could lead to incarcioa, is even more persuasive where only

civil liability is involved, which at most wuld result in a monetary penalty. The fact

that a corporate officer could be subgztto criminal punishment upon a showing

of a responsible relationship to the acts of a corporation that violate health and safety
statutes renders civil liability appropriate as well.

Kovich argues that the authorities cited by Rti#fis are not mandatory authority and those
courts did not consider the rules and mandatsiaaitory construction set forth by the United States
Supreme Court and the Seventh Circuit CourAppeals, specifically the general principle of
statutory construction that when “Congress inclyshesicular language in one section of a statute
but omits it in another section of the same Act, it is generally presumed that Congress acts
intentionally and purposely in thesgiarate inclusion or exclusionBarnhart v. Sigmon Coal Co.,

Inc., 534 U.S. 438, 452 (2002) (internal quotation marks and citations omitted).

However, the Court is persuaded by the weddlthe case law and the rationale articulated
in Hodges X-Ray, In@and finds that the responsible corporate officer doctrine extends to civil
violations under the Clean Water Act.

One of the key factors courts have religubn to hold a person liable under the doctrine is
whether the individual held himself out to thegulatory agency as the primary contact for
compliance issuesSee Golf Park Wate©72 F. Supp. at 1064 (finding defendant liable, as a
“responsible corporate officer,” for a water company’s violations because he corresponded and met

with wastewater authority on behalf of water company and sent compliance letters on another
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company’s letterhead but signed by defendant as president of the water conmaauyy; Dep’t

of Envtl. Mgmt. v. RLG, Inc.755 N.E.2d 556, 561-63 (Ind. 200{noting that the permit
applications identified the defendant as the person responsible for ensuring compliance with
environmental permits)Matter of Dougherty 482 N.W.2d 485, 490 (Minn. Ct. App. 1992)
(considering that defendant was “primary contact with all regulatory bodies”).

In this case, Kovich was the corporate peras@mmunication with the regulatory agencies.
Although the correspondence with IDNR, IDEM, and the U.S. Army Corps of Engineers passed
through the engineers, it was copied to Koviol alentified Kovich ashe person who had hired
the engineers. Kovich also meged the day-to-day activities $fillwater Properties, LLC. In
1998, Kovich wrote to the City of Crown Poimin Stillwater Properties, LLC letterhead as the
managing partner of Stillwater Properties, that he had instructed the engineer to relocate the
Greenview Place crossing within the right-of-wagause “it makes more sense to fill the adjacent
ditch area to the north rather than the lake itsélfs. Resp. to Innovative SJ, Exh. H. In 1999, the
county engineer asked Stillwater Properties, tb€hange the wetland mitigation plan and lower
the invert elevations of the culverts in the Greenview Place crossing. Kovich wrote the county
engineer—again on Stillwater Properties, LLC ktead as the managing partner—that the proposed
change is “unacceptable.” When the mitigation was not completed on time, J.F. New in a September
9, 2002 letter to IDEM, represents that “Mr. J&Eakich never implemented the original IDEM and
Corps approved mitigation plan prepared byaftice dated December 11, 1997. As | mentioned,

Mr. Kovich is no longer associated with the project.” Pl. Resp. to Innovative SJ, Exh. I.

Accordingly, Plaintiffs have raised a genuine issue of material fact for trial as to whether

Kovich can be held personally liable under theligpple responsible corporate officer doctrine for
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CWA violations by Stillwater Properties, LLC he Court denies Kovich’s Motion for Summary
Judgment on this issue.
b) Liability of Kovich for State Law Claims

Plaintiffs have also assertstate law claims against Kovich for negligence per se related to
the Indiana Flood Control Act, breach of the Resitre Covenants, breach of the implied warranty
of habitability, negligence, and nuisance. Kowlces not argue that he is not personally liable for
these claims nor does he discuss the common principal of liability of a corporate officer for torts.
Indiana law provides that “[a corporate] officempisrsonally liable for the torts in which she has
participated or which she has authorized or direct@ivil Rights Comm’n v. County Line Park,
Inc., 738 N.E.2d 1044, 1050 (Ind. 2008ge also DFS Secured Healthcare Receivables Trust v.
Caregivers Great Lakes, In@84 F.3d 338, 346 (7th Cir. 2004)cognizing that, “[u]nder Indiana
state law, an officer or shareholder of a corporecan be held individually liable, without the need
to pierce the corporate vell, if he personally paréitag in the fraud” and that the principal applies
to other common law cause€antrell v. Morris 849 N.E.2d 488, 493-94 (Ind. 2006) (recognizing
holding inCounty Line Park Under this principle, Kovichannot escape liability for the state law
tort claims simply because he was a corporate offithe Court finds that, for the reasons set forth
in the previous section, Plaintiffs have raisedrugee issue of material fact as to whether Kovich
participated in or authorized or directed the tortious activity. Accordingly, the Court denies the

Innovative Defendants’ Motion for Summary Judgment on this gréund.

" Notably, Kovich also discusses the applicabilitthefresponsible corporate officer doctrine generally under
Indiana common law in the context of an enforcenaetibn by IDEM under the Indiana Environmental Management
Act but does not explain how it applies to him on Plaintétate law tort claims. Under Indiana law, the responsible
corporate officer doctrine has been held to apply to for@ment action bylDEM for a corporation’s violations of the
Indiana Environmental Management Ad¢hdiana Dept. of Envt'l Mgmt. v. RLG, In@55 N.E.2d 556, 561-63 (Ind.
2001). InRLG, Inc, the Indiana Court of Appeals noted the develepiof the responsible corporate officer doctrine,
beginning withDotterweichandPark and recognized that other states have applied the doctrine to violations of public
welfare statutes if a “statute is intended to improwedbmmon good and [for which] the legislature eliminates the
normal requirement for culpable intent, resulting in stiédiility for all those who have a responsible share in the
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b. Plaintiffs’ Clean Water Act Claim

In Count | of their Complaint, Plaintiffs bring a Clean Water Act (“CWA”) citizen suit
pursuant to 33 U.S.C. § 1365(a), alleging tKat/iich, Innovative Enterprises, and Stillwater
Properties, LLC’s discharges of fill materialdonstruct the crossings of Smith Ditch at Greenview
Place and Stillwater Parkway violate the general and specific conditions set forth in the CWA § 401
water quality certification issued by IDEM and the CWA 8§ 404 permit issued by the U.S. Army
Corps of Engineers and, therefore, violateefituent standard or limitation under the CWA.
Plaintiffs further allege that the unlawful discharges have not been removed from Smith Ditch and
the surrounding wetlands.

In their Motion for Summary Judgment, Inntive Enterprises and Kovich seek judgment
in their favor on the CWA claingrguing first that Plaintiffs’ citizen suit under the CWA is barred
because the alleged violation is a past violatimhia not a violation of a permit limitation that was
in effect under the CWA when the Complaintsdged and arguing second that the CWA claim is
barred by the applicable statute of limitations. Sbmmary judgment, Plaintiffs contend that the
failure of the Innovative Defendants to remove ¢hossings constitutes a continuing violation of
the CWA not barred by the limitations period. Pldis further seek summary judgment in their

favor on this claim.

offense.” 755 N.E.2d at 560 (quotiMatter of Dougherty482 N.W.2d 485, 489 (Minn. Ct. App. 1992)). The Court
recognized that, although the doctrine originated as a critaimaloctrine, the doctrine has been applied to civil liability
under several federal statutiel (citingUnited States v. Ne. Pharm. & Chem. ,B4.0 F.2d 726, 743-44 (8th Cir. 1986);
Hodges X-Ray, Inc759 F.2d at 560-6onservation Chem. C&60 F. Supp. at 1245-46), and has been applied by
several states to legislation addressing publictaifie particular, disposal of hazardous wagle(citing Matter of
Dougherty 482 N.W.2d at 488-9(Btate ex rel. Webster v. Mo. Resource Recovery82%.S.W.2d 916, 924-26 (Mo.
Ct. App. 1992) State, Dep’t of Ecology v. Lundgredivl P.2d 948, 951-53 (199%tate v. Rolfink475 N.W.2d 575,
576 (1991)). However, unlike the citizen suit brought by Bfsrin this case under the CWA, the enforcement action
brought by IDEM inRLG, Inc, or the enforcement action brought by IDEMlimiana Dept. of Environmental
Management v. Boone County Resource Recovery System80Bbl.E.2d 267, 275 n.2 (Ind. Ct. App. 2004), cited
by Kovich, Plaintiffs are not bringing suit under an eoésnent provision of the Indiana Flood Control Act but rather
seek damages under a theory of negligence per se for a violation by the Innovative Defendants for a breach of the
statutory duty set forth in the Indiana Flood Control Act.
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The objective of the Clean Water Act is to ‘tee and maintain the chemical, physical, and
biological integrity of the Natios' waters.” 33 U.S.C. § 1251(gge also Gwaltney of Smithfield,
Ltd. v. Chesapeake Bay Found., |84 U.S. 49, 52 (1987). Under the Clean Water Act, the
“discharge of any pollutant by any person” isctly prohibited, except in compliance with one of
the permitting schemes set forth in the Actluiing the “wetlands” discharge permit program in
33 U.S.C. § 1344SeeGreenfield Mills, Inc. v. Mackli361 F.3d 934, 947 (7th Cir. 2004) (quoting
33 U.S.C. § 1311(a)lnited States v. Huebnef52 F.2d 1235, 1239 (7th Cir. 1988¢st. denied
474 U.S. 817. “[Dlischarge of pollutant” is defined by the Act to mean “any addition of any
pollutant to navigable waters from any poiousce.” 33 U.S.C. § 1362(12). “Pollutant” includes
fill material such as rock and dird. at 8§ 1362(6). “Fill material” is defined as “any material used
for the primary purpose of replacing an aquatiea with dry land or of changing the bottom
elevation of a [ ] water body. The term does notude any pollutant discharged into the water
primarily to dispose of waste, as that activgyregulated under Section 402 of the Clean Water
Act.” 33 C.F.R. § 323.2(e). The term “dischacdéll material” is defined at 33 C.F.R. § 323.2(f)
as the addition of fill material to the waters o thnited States. This includes “the building of any
.. . infrastructure . . . requirimgck, sand, dirt, or other materfar its construction” in a wetland.
In addition, causeways or road fills in wetlands are specifically included as examples of discharges
that require a § 404 permitd.

Section 1341(a) provides that any applicant for a federal license or permit to conduct any
activity that will result in a discharge into navigable waters shall obtain and provide to the permitting
agency a water quality certification from the 8térom IDEM, in thiscase), certifying that the

discharge will comply with all applicablegurisions, including § 1311. Wy condition set forth in
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the water quality certification becomes a conditiotheffederal license or permit. 33 U.S.C. 21
1341(d).

Section 1344 authorizes the Secretarythef Army, through the U.S. Army Corps of
Engineers, to “issue permits . . . for the dischaw§dredged or fill matal into the navigable
waters at specified disposal siteRapanos v. United Statest7 U.S. 715, 723 (2006) (quoting 33
U.S.C. 8§ 1344(a), (d)). Section 1344 further pdesgi that “[clompliance with a permit issued
pursuant to this section, including any activity eadrout pursuant to a general permit issued under
this section, shall be deemed complianceptoposes of sections 1348d 1365 of this title, with
sections 1311, 1317, and 1343 of this title.” 33.0. § 1344(p). Civil penalties of up to $25,000
a day may be imposed for each violation afamdition or limitation in a permit issued by the
Secretary of the Army. 33 U.S.C. § 1319(d).

In addition, a private cause of action is#able for citizens under 33 U.S.C. § 1365. The
section authorizes citizens, like Plaintiffs in tbése, to file a civil action against any person “who
is alleged to be in violation of . . . &ffluent standard dimitation . . . .” Id. at § 1365(a)(1). A
term or condition in a permit issued under CWA®! or a water quality certification issued under
CWA 8§ 401 is an “effluent standard or limitatiotiiat may be enforced by way of a citizen suit
under § 1365. Section 1365(f) defsneffluent standard or limiteon” as “an unlawful act under
subsection (a) of section 1311, . . . certification under section 1341, . . . and a permit or condition
thereof issued under section 1342 of this titlkel” at § 1365(f).

1) Continuing Violation

In their Motion for Summary Judgment, tmmbvative Defendants first argue that the harm
to be addressed in a citizen suit under the CWA tibrought to address a present or future harm,

not a past violation, citinwaltney 484 U.S. at 59-6Bettis v. Town of Ontario, N..Y800 F.
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Supp. 1113, 1118-19 (W.D.N.Y. 1992). Howevé&waltneyis distinguishable because the
defendant in that case discharged wastewiatetolation of CWA § 402, not fill material in
violation of CWA § 404 .See, e.gCity of Mountain Park, Georgia v. Lakeside at Ansley, |36D

F. Supp. 2d 1288, 1296 (N.D. Ga. 2008) (discussing the applicat®waitneyto discharges of
fill material); Informed Citizens United, Inc. v. USX Cqoi®6 F. Supp. 2d 375, 377 (S.D. Tex 1999)
(concluding thaGwaltneydoes not apply to discharges of fill material bec&saltneyinvolved

a wastewater violation.Bettis cited by Defendants, has beenifid to be an “aberration” in light
of the weight of authorityJSX Corp, 36 F. Supp. 2d at 377, anddgsored even by the Western
District of New York. See Stepniak v. United Materials, LLEo. 03-CV-0569A, 2009 WL
3077888, * 4 (W.D.N.Y. Sept. 24, 2009).

This Court finds the weight of authoritgptwithstanding the Supreme Court’s ruling in
Gwaltney to be persuasive that the continued preseat fill material in the waterway constitutes
a continuing violationSee StepniaR009 WL 3077888, at *4 (holding thHahe weight of authority
supports plaintiffs’ position that the continued presence of fill material constitutes a continuing
violation”) (citing cases)@reenfield Mills, Inc. v Gos$No. 1:00-CV-0219, 2005 WL 1563433, at
*2-5 (N.D. Ind. June 28, 2005) (discussing extensivlyaltney (citing cases)Sasser v. United
States EPA990 F.2d 127, 129 (4th Cir. 1998gkeside at Anslep60 F. Supp. 2d at 1298nited
States v. Reave823 F. Supp. 1530, 1534 (M.D. Fla. 199€prth Carolina Wildlife Fed'n v.
WoodburyNo. 87-584-CIV-5, 1989 WL 106517, *2-3 (E.DM Apr. 24 1989). The Court agrees
that “to hold that no continuing violation existsevhthe very consequence of an illegal discharge
is the harm, would provide no remedy to plaintiffs such as the ones in this case, where the relief
sought is remediation” of the contirdipresence of fill in the waterwagreenfield Mills 2005 WL

1563433, at *5. Similarly, the fact that the CWA § 404 permits for the crossings in this case have
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expired does not preclude a citizen suit and td Bolwould thwart the CWA'’s remedial purpose.
The continued presence of the fill material initBnDitch at each of # Crossings constitutes a
continuing violation. Therefore, the Court denies the Innovative Defendants’ Motion for Summary
Judgment on this ground as to the alleged CWA violation.

2) Statue of Limitations

The parties agree that the five-year statutefations set forth in 28 U.S.C. § 2462 applies
to citizen suits under the CWASee Sierra Club v. Chevron U.S.A., /834 F.2d 1517 (9th Cir.
1987). To support their claim that Plaintiffs’é@h Water Act claim is barred by the Statute of
Limitations, the Innovative Defendants rely solely on their position that this is not a continuing
violation case, citing two Clean Air Act caseswihich the courts found that there was not a
continuing violationUnited States v. S. Ind. Gas & Elec. (¢o. IP 99-1692-C-M/F, 2002 WL
1760752, *3 (S.D. Ind. 2002)at’l Parks and Conservation AssplInc. v. Tenn. Valley Autfh02
F.3d 1316, 1322 (11th Cir. 2007). However, “[ulndert¢bntinuing violations doctrine, the statute
of limitations is tolled for a claim that othengisvould be time-barred where the violation giving
rise to the claim continues to occur within the limitations periddat’| Parks and Conservation
Ass’n Inc. v. Sierra Clulb02 F.3d 1316 (11th Cir. 2007) (citirtavens Realty Corp. v. Coleman
455 U.S. 363, 380-91 (1982)) Therefore, the five-year staguof limitations for claims that a
person unlawfully placed fill in a wetland does not bdgirun as long as the fill remains in place.
See Reave923 F. Supp. at 1534. It is undisputed that the fill placed to construct the crossings in

the Stillwater Subdivision that allegedly violate th 404 permit remain in place. Therefore, the

8 Interestingly, the courts in botmited States v. Southern Indiana Gas & Electricm. IP 99-1692-C-M/F,
2002 WL 1760752, *3 (S.D. Ind. 2002), ahhtional Parks and Conservation Association, Inc. v. Tenn. Valley
Authority, 502 F.3d 1316, 1322 (11th Cir. 2007), recognize that theest#tlinitations is tolled as long as the violation
occurs and cite in suppdtiavens Realty Corp. v. Colematb5 U.S. 363, 380 (1982).
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five-year statute of limitations has not yet be¢gmumnun, and the Court denies Defendants’ Motion
for Summary Judgment on this ground as to the alleged CWA violation.

3) Plaintiffs’ Motion for Partial Summary Judgment—CWA Violations

In their Motion for Partial Summary Judgment, Plaintiffs ask the Court to enter summary
judgment in their favor on their CWA claim agaif®vich and Innovative Enterprises, arguing that
the discharge of fill material toonstruct the Crossings violates the CWA because the crossings at
Greenview Place and Stillwater Parkway violategéeeral and specific conditions set forth in the
CWA 8§ 401 water quality certification issued byHM and the § 404 wetlands permitissued by the
U.S. Army Corps of Engineers and, therefore)ate an effluent standard or limitation under the
CWA.

IDEM’s and the Army Corps of Engineergaroval of the 8§ 401 and 8§ 404 permits for these
two crossings were expressly conditioned on Sailew Property, LLC’s commitment to construct
the crossings in conformance with thHeecember 11, 1997 applications, including the
implementation of wetlands mitigation to “resttine original hydrology levels” to all wetland areas.
However, as set forth in the material facts, Stillwater Property LLC did not construct the
development as described in the December 11, 1997 applications. The drainage culverts installed
at these crossings are too small to efficientijney storm water runoff that flows into and through
Smith Ditch. In addition, boundaries between wetkaand uplands were not properly demarcated
and separated by properly installed silt fencing. As a result, all wetlands in the Stillwater
Subdivision were not restored taginal hydrology levels. This wasviolation of the explicit terms
of the permits and, accordingly, the dischargéllahto Smith Ditch wa not in compliance with

a valid CWA permit and was unlawful pursuant to 33 U.S.C. § 1311.
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In response to Plaintiffs’ ntion, the Innovative Defendants contest whether Smith Ditch and
the surrounding wetlands are covered by the C\Afendants dispute that the channel of Smith
Ditch, a tributary of Beaver Creek, and the sunding wetlands are “navigable waters” as defined
within the CWA, 33 U.S.C. § 1362(7). Defendaaiso dispute that Smith Ditch and the wetlands
constitute “the waters of the United $fsitas interpreted in the decisiorRd#panos547 U.S. 715
or constitute relatively permanent, standing, or continuously flowing bodies of waters “forming
geographic feature” such as streams, oceans, raretsakes. Defendantgaie that Plaintiffs bear
the burden on their Motion for Summary Judgment of making a showing that Smith Ditch and the
wetlands referenced in the Complaint are properly defined as “navigable waters” under the CWA
and that Plaintiffs have not designated evidenestablish, as a matter of law, that Smith Ditch and
the wetlands are “navigable waters” under theACMuch less a prima facie showing. However,
Defendants offer no evidence that Smith Ditch #redwetlands at issue are not covered under the
Act and, in fact, do not even argue that Smith Ditch and the wetlanust donstitute the “waters
of the United States” subject to the U.S. Army Corps of Engineers jurisdiction under the CWA.

The CWA defines “navigable wexs” as “the waters of the United States, including the
territorial seas.” 33 U.S.C. § 1362(7). The WA8ny Corps of Engineers historically interpreted
“the waters of the United States” expansivelynidude not only traditional navigable waters, but
also defined waters, tributaries of such watard \@etlands adjacent to such waters and tributaries.
Rapanos v. United States47 U.S. 715 (2006) (plurality opinion) (citing 33 C.F.R. § 328.3(i)(1),

(2), (3), (5), and (7). IRapanosthe plurality opinion provides that “the waters of the United
States’ includes only those relatively permanstainding or continuousiowing bodies of water
‘forming geographic features’ that are describedriiinary parlance as ‘streams[,] .. oceans,

rivers, [and] lakes.”1d. at 739 (citing Webster's New Inteti@al Dictionary 2882 (2d ed. 1954)).
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The plurality then articulated a two-part test for determining when adjacent wetlands are covered
by the CWA: “First, that the adjacent channel eord a ‘wate[r] of theJnited States,” . . . and
second, that the wetland has a continuous surfaggection with that water, making it difficult to
determine where the ‘water’ ends and the ‘wetland’ begilds.at 742.

In his concurring opinion, Justice Kennedy regelcthe two-part test, instead adopting the
significant nexus test outlined Bolid Waste Agency of Northe@ook County v. United States
Army Corps of Engineer$531 U.S. 159 (2001), to determine whether wetlands adjacent to
non-navigable in fact waterways augbject to regulation by the CWAd. at 779. Justice Kennedy
found that

wetlands possess the requisite nexus, and thus come within the statutory phrase

“navigable waters,” if the wetlands, eithaione or in combination with similarly

situated lands in the region, significaraf§ect the chemical, physical, and biological

integrity of other covered waters more readily understood as “navigable.” When, in

contrast, wetlands' effects on water qualiy speculative or insubstantial, they fall
outside the zone fairly encompassed by the statutory term “navigable waters.”

Id. at 780. The dissenting Justices would defeneoArmy Corps of Engineers and the ERA.
at 2252.
In United States v. Gerke Excavating, |@&4 F.3d 723 (7th Cir. 2008he Seventh Circuit
Court of Appeals acknowledged thfw]hen a majority of the Gpreme Court agrees only on the
outcome of a case and not on the ground for that outcome, lower-court judges are to follow the
narrowest ground to which a majority of the Justwesld have assented if forced to choose.” 464
F.3d at 724 (citingMarks v. United State€30 U.S. 188, 193 (1977)). The Seventh Circuit then
recognized this to be Justice Kennedy’s grounidapanos
The plurality Justices thought that Justice Kennedy’s ground for reversing was
narrower than their own, because they dtated their extensive and in places harsh
criticism of the concurrence by saying that “Justice Kennedy tips a wink at the

agency [i.e. the Corps of Engineers], inviting it to try its same expansive reading
again.” 126 S.Ctat 2234 n. 15. Justice Kelynexpressly rejected two “limitations”
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imposed by the plurality on federal hatity over wetlands under the Clean Water
Act, one being the requirement of afttinuous surface connection” between the
wetland and the conventional waterway that it ablds.at 2242 (concurring
opinion). He accused the majority of bgi“unduly dismissive of the interests
asserted by the United States in these casp®rtant public interests are served by
the Clean Water Act in general and by the protection of wetlands in particular.” Id.
at 2246.

The test he proposed is that “wetlands possess the requisite nexus, and thus come
within the statutory phrase ‘navigable water,’ if the wetlands, either alone or in
combination with similarly situated lands in the region, significantly affect the
chemical, physical, and biological integrity of other covered waters more readily
understood as ‘navigable.” When, in contrast, wetlands' effects on the water quality
are speculative or insubstantial, they @aitside the zone fairly encompassed by the
statutory term ‘navigable waters.’l8d. at 2248. This test is narrower (so far as
reining in federal authority is concerngtan the plurality's in most cases, though

not in all because Justice Kennedy alsd gaat “by saying the Act covers wetlands
(however remote) possessing a surface-water connection with a continuously flowing
stream (however small), the pluralitysading would permit application of the
statute as far from traditional federal authority as are the waters it deems beyond the
statute's reach.” Id. at 2246.

Thus, any conclusion that Justice Kennexches in favor of federal authority over
wetlands, in a future case will command the suppidive Justices (himself plus the

four dissenters), and in most cases in which he concludes that there is no federal
authority he will command five votes (himspltis the four Justices in the Rapanos
plurality), the exception being a case which he would vote against federal
authority only to be outvote@to-1 (the four dissentingustices plus the members

of the Rapanos plurality) because there was a slight surface hydrological connection.
The plurality's insistence that the issue of federal authority be governed by strict
rules will on occasion align the Justiceshia plurality with the Rapanos dissenters
when the balancing approach of Juskeanedy favors the landowner. But that will

be a rare case, so as a practical mateeKennedy concurrence is the least common
denominator (always, when his view favors federal authority).

Gerke 464 F.3d at 724-25.

In support of their Motion for Partial Summalydgment, Plaintiffs offer several forms of
evidence to establish that the crossings veergstructed by placing fill in “navigable waters,”
including the CWA § 404 permit issued to Innovatimerprises, the Declaration of Restrictions

in Land Use signed by Kovich, the opinions aperts Jonathan Jones, Martin Mann, and Phil
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Gralik, the applications for CWA 8 401/404 petsrfor Crooked Creek &il, and enforcement
letters sent by the U.S. Army Corps of Engineers. Although the pluraRgpanodakes issue
with the Corps’ expansive view of “the wat@rfsthe United States,” and the CWA 8§ 404 permits
were issued prior tRapanosthe Corps’ August 9, 2006 letter &iglich was written almost two
months aftelRapanos Notably, Defendants, as therfyaopposing summary judgment, do not
identify any evidence that Smith Ditch and thelamds are outside the Corps’ jurisdiction under
the CWA.

The Innovative Defendants’ own wetland congutitd.F. New, evaluated Smith Ditch and
the surrounding wetlands and found that the Greenview Place and Stillwater Parkway crossings
would be constructed by placing fill in “waterstbé United States,” albeit prior to the decision in
Rapanos Nevertheless, he provided a factual bsigis decision, noting that “wetland 1,” across
the northern part of which Greenview Place was constructed, and “wetland 2,” through which
Stillwater Parkway was constructed, are identified on the National Wetland Inventory Map as
“permanently flooded” and “seasonally flooded” respectively. J.F. New found hydric soils,
hydrology, and hydrophylic vegetation in both wetland 1 and wetland 2.

There is no dispute that Smith Ditch is &ttary of Main Beaver Dam Ditch, which is a
tributary of Deep River, which is itself a trilauy of Little Calumet River, which is a traditionally
navigable waterSeéehttp://www.Irc.usace.army.mil/co-r/section10.htm (visited October 11, 2011)
(Army Corps of Engineers’ lisof “Navigable Waters of the United States” including the Little
Calumet River)inited States v. Fabiab22 F. Supp. 2d 1078, 1092-93 (finding the Little Calumet
River to be navigable in fact).

In United States v. Fabiard.F. New, the same wetlands consultant used by Innovative

Enterprises, conducted a wetland determination in 1997 of property Fabian wanted to develop on
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the other side of a 15-foot high levee fromtitde Calumet River in Lake County. The property
had no direct connection to a navigable water because of the levee, but J.F. New found the same
primary and secondary indicators oftl@ads hydrology—hydric soils, hydrology, and hydrophylic
vegetation— that J.F. New found on the Stillwat@perty (also in 1997). Based on these findings,
J.F. New determined that the property containetthwes. Nevertheless, Fabigraded the property
and placed fill in the designated wetlands with@@WA § 404 permit. In an enforcement action
brought years later, Fabian argued-like Kovere—that the property was outside the Corps’
jurisdiction, but Fabian—again, like Kovich—did not produce any evidence other than a
post-construction hydrologic test and his own apinihat the property did not contain wetlands.
522 F. Supp. 2d at 1097. Applying Justice Kennedy'’s tdeapanosthe district court held that
the pre-Rapanoswetland delineation by J.F. New and historic photographs were enough to
demonstrate that the property contained wetlaittdsat 1090-91, and that the wetlands were
“navigable waters” because they were adjacent to a traditionally navigableavaier091-93. The
court denied Fabian’s motion for summary judgthimtause Fabian did not introduce any evidence,
except his own opinion, that the property did not contain wetlands or that the wetlands were not
adjacent to a navigable watdd. at 1090-91, 1097-99.

This case differs frorRabianin that the wetlands at issue are not themselves adjacent to the
Little Calumet River but rather are adjacent tolautiary to a tributary to the Little Calumet River.
However, given the reasoning of Justice Kennedghcurrence and the resulting significant nexus
test, the Court finds thalaintiffs have established as a matter of law that Smith Ditch and the
wetlands at issue are covered as “waters @fthited States” under the CWA and the plurality

opinion and Justice Kennedy’s concurring opinioRRapanos Thus, the Innovative Defendants
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have failed to create any genuine issue of natéact that Smith Ditch and the surrounding
wetlands are not “navigable waters.”

Nor, in response to Plaintiffs’ Motion f@ummary Judgment, do Innovative Enterprises or
Kovich argue that the placement of fill to constrile crossings violates the terms of the permit,
and, therefore, 33 U.S.C. § 1131.

The CWA provides that, when a citizen, like anyhaf Plaintiffs, brings an action to enforce
an effluent standard or limitation—including acharge of fill in violation of a permit issued
pursuant to CWA 8 404—the Court has jurisdictioaritorce the effluent standard or limitation and
apply any appropriate civil penalties under 42 U.S.C. 8§ 131942 U.S.C. § 1365(a). Section
1319(d) provides that “any person who violates section 1311. . . or any permit condition or limitation
implementing any of such sections . . . in enpeissued under section 1344 [CWA § 404] . . . shall
be subject to a civil penalty not to exceed $25,00@ay for each violation.” 33 U.S.C. § 1319(d).

As set forth above, Innovative Enterprises armmigh are liable for the damages caused by the
violation of the “floodway” condition of the CW 8§ 404 permits authorizing them to construct
Greenview Place and Stillwater Parkway becdnisevative Enterprises is the permittee to whom

the CWA 8 404 permit was issued and because Kovich is personally liable under the responsible
corporate officer doctrine.

Accordingly, Innovative Enterprises and Kovich are subject to civil penalties, the amount
of which is determined by factors provided in43.C. § 1319(d). Althoughe amount of the civil
penalties will require facts to be elicited at trial, the Court grants Plaintiffs’ Motion for Partial
Summary Judgment in this regard, holding that Innovative Enterprises and Kovich are subject to

civil penalties for these violations. In additidghe Court grants Plaintiffs’ Motion for Partial
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Summary Judgment, holding that Innovative Enterprasel Kovich are liable for attorney fees and
costs pursuant to 42 U.S.C. § 1365(d) in an amount to be determined following trial.

C. Statute of Limitations—State Law Claims

The Innovative Defendants argue that Plaintiffs’ state law claims are barred by the applicable
statutes of limitations. The parties agree thatdix-year statute of limitations found at Indiana
Code § 34-11-2-7(e) applies to Plaintiffs’ o that the flood in September 2008 damaged homes,
fixtures, landscaping, yards, and common areas.sikhgear statute of limitations also applies to
claims that flooding denied (and continues to d&lgintiffs the free use of their homes, yards, and
common areasHeath v. Wal-Mart Stores, Incl13 F. Supp. 2d 1294, 1300 (S.D. Ind. 2000). The
parties also agree that the two-year statute afdtrans in Indiana Code § 34-11-2-4 applies to the
individual homeowners’ claims that the flood in September 2008 damaged their furniture and other
personal property. The parties disagree as &nitne limitations period began to run. Innovative
Enterprises and Kovich argue that any acts assions of Kovich with regard to the Stillwater
Subdivision occurred from 1997 to December 5, 2000, when he disposed of his interests in Stillwater
Properties, LLC and Stillwater Development, Itlcus any claims against these parties accrued 8 -
12 years before the Complaint was filed in June 2009 and are time barred.

Indiana follows the discovery rule for detening when a cause of action accru&ee
Perryman v. Motorist Mut. Ins. Ca846 N.E.2d 683, 687-88 (Ind. Ct. App. 2006) (citithajig v.
Bruning 613 N.E.2d 61, 64 (Ind. Ct. App. 1998ans. deniel Under the discovery rule, a cause
of action accrues—and the statute of limitationsteety run—not when the tortious conduct occurs,
but when the plaintiff knows or in the exerciseoddinary diligence could discover “that an injury
had been sustained as a resulthef tortious acobf another.” Id. Plaintiffs argue that they first

discovered the injuries resulting from the Innovati¥efendants’ violations of the Indiana Flood
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Control Act and the Crown Pdifflood Control Ordinance witthe flooding event of September
2008 that caused flooding in the Stillwater Subdonsand resulted in damage to homeowners’ real
property. Defendants, who behe burden of establishing the statute of limitations defense argue
that the named homeowners and others would have had continual opportunities to observe the
crossings of Stillwater Parkway and Greenvieacklto observe any indicia of excessive water,
puddling, overflowing onto the streatkthe subdivision, and otheigsis of problematic aspects of
the crossings in question prior to September 20@®ffer no evidence in support. Based upon the
evidence before the Court on this motion, Pl#stnay have known that the Crossings existed
before 2008, but they did not—and could not—knowtti&aCrossings would cause their property to
flood during expected high flows in Smith Ditahtil the flood of September 2008. This case was
filed on June 4, 2009, and, thus, is not time barrEderefore, the Court denies the Innovative
Defendants’ Motion for Summary Judgment on this ground.

d. Restrictive Covenants

In its Motion for Summary Judgment, the Inntiva Defendants argue that they did not owe
any duties to Plaintiffs pursuant to the ResitreeCovenants because neither Innovative nor Kovich
in his individual capacity was a party to thatesgnent and never owned or sold any of the land.
The Declaration of Restrictions on Land Use dated March 31, 1998 was made by Stillwater
Properties, LLC, not by Jack Kah in his individual capacity, nor by Innovative Enterprises, Ltd.
Plaintiffs do not offer any argument in respems the Innovative Defendants’ motion for summary
judgment in support of this claim brought in Colirtf their Complaint. Although Plaintiffs seek
summary judgment generally against the “develdpmrshis claim, Defendants argue in response
that they are not liable, and Plaintiffs do not addrie claim in their reply brief. Accordingly, the

Court grants the Innovative Defendants’ Motion for Summary Judgment and denies Plaintiffs’
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Motion for Partial Summary Judgment on Count IP¢dintiffs’ Complaint brought for a breach of
the restrictive covenants against Kovich and Innovative Enterprises.

e. Implied Warranty of Habitability

In Count IIl of their Complaint, Plaintiffs allege a breach of the implied warranty of
habitability by Kovich and Innovative Enterprisbecause they knew or should have known that
there were latent defects in the Stillwateb8ivision, including but not limited to the inability of
the culverts placed in the three Crossings to prevent Smith Ditch, a natural watercourse, from
flooding homes and common areas in the Stillw&tdrdivision during ofollowing a heavy rain.
The Innovative Defendants argue that they atéd@shto summary judgment on this claim because
the warranty applies only to a builder-vendor and not to a mere vendor and does not apply to an
entity or officer that was not associated with tiidding or selling of the home. In their response
brief to Defendants’ motion and in their Motion for Partial Summary Judgment, Plaintiffs cite
Indiana law that extends the implied warrantyabitability to developers, which Plaintiffs argue
likewise extends to Innovative Enterprises and Kovich.

When there is privity between the homeowanad the builder-vendor, breach of the warranty
is established by showing a defect that substiniiapairs the owner’s use and enjoyment of his
home. Smith v. Miller Builders, In¢.741 N.E.2d 731, 740 (Ind. Ct. App. 200@Q)Jagner Constr.
Co. v. Noonan403 N.E.2d 1144, 1148-49 (Ind. Ct. App. 1980). When privity is lacking, the
implied warranty of habitability applies to a subsequent purchaser if the latent defect is not
“discoverable upon the purchaser’s reasonable itigpeind which manifest themselves after the
purchase.”Smith 741 N.E.2d at 740 (citinBarnes v. Mac Brown & Co., In264 Ind. 227, 229,

342 N.E.2d 619, 621 (1976)). Indiana courts haversled the implied warranty of habitability to
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developers.See Smith741 N.E.2d 731jordan v. Talaga532 N.E.2d 11741178 (Ind. Ct. App.
1989),reh’g denied, trans. denied

In Jordan experienced developers, who had participated in the development of seven
subdivisions, platted a subdivision on marshy prgpand hired an engineer to develop a storm
water drainage plan. 532 N.E.2d at 1185. The=ldpers rough graded the property and put in
sanitary sewers, storm sewers, and streetfgrdle express purpose of facilitating the building of
homes.ld. The developers and their engineer determined that enlarging an existing natural swale
would adequately handle storm water draining thesubdivision from an adjacent properiy.
A builder purchased a lot in the subdivision, dansted a house, and sold the lot and holdbeat
1178. Subsequently, the storm water channel flooded the lot and, eight years later, entered the house
aswell.ld. at 1178-79. The Indiana CooftAppeals found that these “facts and circumstances are
particularly appropriate for the imposition of an implied warranty of habitability.at 1185. One
important factor in applying the implied warrantythe developer is whether the developer knew
or should have discovered the latent defattat 1184. In that case, the developers knew about the
water channel. The court foundatithe developers were “in thest position to absorb the loss
attributable to the latent, undisclosed defect in the real estate they kbldt"1185-86.

In this case, the developers of the Stillw&abdivision constructed crossings that restrict
the floodway and impede high flows of Smith Ditteaving the subdivision susceptible to flooding.
The developers of Stillwateu8division knew that Smith Ditch was located in a 100-year flood
plain and that Smith Ditch drains through the suisithn. Nevertheless, they participated in the
design and construction of the developments. Innovative Enterprises was more than an investor
given that it applied for the CWA § 401/404 pernaitgl requested a floodway determination from

IDNR. Kovich controlled Innovative Enterprisasd controlled Stillwater Properties, LLC when
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Greenview Place and Stillwater Parkway were contdicGiven the egregious nature of the facts
in Jordan the Court finds that it cannot say as a matter of law that Innovative Enterprises and
Kovich knew or should have known the extent & litent defect resulting from the insufficient
culverts. Rather, there is a genuine issue of nafewt for trial as to what Innovative Enterprises
and Kovich knew or should have known regagdthe potential for flooding in the Stillwater
Subdivision.

Therefore, the Court denies the Innovaidefendants’ Motion for Summary Judgment and
denies Plaintiffs’ Motion for Partial Summamnydgment on the claim of breach of implied warranty
of habitability as to Innovative Enterprises and Jack Kovich for the damages to the Mahoney and
McKenna homes.

f. Negligence Per Se

In Count IV of their Complaint, Plaintiffallege a claim of negligence per se against
Innovative Enterprises, Kovich, and Stillwater Properties, LLC for violations of the Indiana Flood
Control Act and the City of Crown Point Flo@bntrol Ordinance for failing to obtain a floodway
construction permit pursuant to Indiana Cod4828-1-22(c) before developing the crossings at
Greenview Place and Stillwater Parkway.

Pursuant to Indiana law, a person is liable uad@eory of negligengeer se if that person
1) violates a duty imposed by statute or ordoear2) where the statute or ordinance intended to
protect the class of persons in which the plainifhcluded and to protect against the risk of the
type of harm which has occurred; and 3) theatioh proximately causes the plaintiff's injuries.

Erwin v. Roe928 N.E.2d 609, 616 (Ind. Ct. App. 20188e also Kho v. Penningtodi75 N.E.2d

° The claims against Innovative and Kovich, even &otach as a member of Stillwater Properties, LLC, are
limited to the crossings at Greenview Place and Stillwater Parkway because Kovich sold his interest in Stillwater
Properties, LLC to Robert Stiglich on December 5, 2@d@&r which he was no longer a member or manager of
Stillwater Properties, LLC.
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208, 212-13 (Ind. 2007). The Court notes thatitim®vative Defendants do not contest in their
Motion for Summary Judgment that a violation of the Indiana Flood Control Act constitutes
negligence per se, that the crossings constitatations of Indiana Code 8§ 14-28-1-20 and Indiana
Code 8§ 14-28-1-22, that Plaintiffseain the class of persons thatste is intended to protect, that
Plaintiffs damages are the typehairm the statute is intended t@fact against, or that violations
caused Plaintiffs’ damages. Therefore, thoseesate not before theoGrt on Defendants’ motion.

Rather, the Innovative Defendants’ only arguhtensummary judgment is that they cannot
be liable under a theory of negligence per se tscthey never owned the land or performed any
of the work on the Stillwater Subdivision amgere never involved in the development or
construction of the subdivision and, thus, dal violate any statutes or ordinances.

To achieve the goal of protecting life and property from floodseg Ind. Code 8§
14-28-1-1(1), the Flood Control Act requirdBNR approval before erecting, using or
maintaining—or suffering or allowing someoneseslto erect, use or maintain—a structure or
obstruction in a floodway. Ind. Code 8§ 14-28-1-20, 14-28-1-22 (1998); 312 IAC 10-1-2. A
structure or obstruction that will “adversely afféoe efficiency of or unduly restrict the capacity
of the floodway” or “constitute an unreasonable hazarthe safety of |é or property” cannot be
permitted and is expressly prohibited. Ind. Code § 14-28-1-20 and 1-22(e). Because Innovative
Enterprises was the permittee under the CWA § 404 permit, it had a duty not to “permanently
restrict or impede the passage of . . .eeted high flows”, see CWA § 404 permit Condition No.
6—in other words a duty to comply with the Indiana Flood Control Act-but failed to do so.
Accordingly, the Court denies the Innovative Defendants’ Motion for Summary Judgment on the

negligence per se claim as to Innovative Enterprises.
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Kovich, an officer of Stillwater Properties, LL.@ay be liable for any breach of the statute
by Stillwater Properties, LLC for which he partiatpd in, authorized, or directed the tortious
activities. Accordingly, the Court denies thaovative Defendants’ Motion for Summary Judgment
on the negligence per se claim as to Kovich.

g. Negligence

In Count V of their Complaint, Plaintiffs allege that Kovichnbvative, andstillwater
Properties owed Plaintiffs a duty to exsecireasonable care in undertaking, approving, and
upgrading the development of streets and draimdiggestructures in the Stillwater Subdivision and
that the Defendants negligently and recklessly bregthese duties owed to Plaintiffs, leading to
damages suffered by Plaintiffs.

In order to recover under a theory of negligence, Plaintiffs must establish:

(1) a duty on the part of the defendantémform to a standard of care arising from

its relationship with the plaintiff; (2) a faile on the part of the defendant to conform

its conduct to the requisite standard ofecaand (3) an injury to the plaintiff

proximately caused by the breach.

Pope v. Hancock Cnty. Rural Elec. Membership C&37 N.E.2d 1242, 1246 (Ind. Ct. App. 2010).
“Absent a duty, there can b® breach and, therefore, no recovery in negligendd.” The
Innovative Defendants seek summary judgment i fagor on this claim, arguing that they did

not owe Plaintiffs a duty because they never owned the land, performed the work, developed or
constructed the subdivision, entered into any agea¢snwith Plaintiffs, or had any relationships

with Plaintiffs. Plaintiffs do not offer any nesnse in support of thisaim of general negligence

to argue that Kovich and Innovative Enterpriseged Plaintiffs a duty and, thus, the claim is
waived. See Palmer v. Marion Cnfy327 F.3d 588, 597-98 (7th Cir. 2003). Moreover, other than

identifying Innovative Enterprises as the permitteth@elCWA permits, Plaintiffs have not offered

any evidence that Innovative ownee tand or performed any of timork to develop or construct
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the subdivision, entered into any agreements Ridmtiffs, and never built or sold any homes in

the subdivision. Therefore, the Court finds tmaiovative Enterprises did not owe a general duty

to Plaintiffs, and the Court grants Innovative Enterprises’ Motion for Summary Judgmentin its favor
on Plaintiffs’ negligence claim in Count V of the Complaint.

However, as held above, Kovich, as ana#fiof Stillwater Propeies, LLC and Stillwater
Development, Inc., may be liable for his companyrsaas actions if he participated in, authorized,
or directed the related activiie Accordingly, the Court denies Kovich’s Motion for Summary
Judgment as it applies to Plaintiffs’ negligence claim against Kovich as a member or managing
director of Stillwater Properties, LLC.

h. Nuisance

In Count VI of their Complaint, Plaintiffs ahe that the three crossings constitute public and
private nuisances, that Innovative Enterprisegl Bovich’'s development of the crossings was
unlawful pursuant to the Citgf Crown Point Flood Control Act because they did not obtain
floodway permits from the IDNR, and that Plaffgihave been harmed by the nuisance. Innovative
Enterprises and Kovich contend that the “common gfieorctrine bars Plaintiffs’ claims for water
diversion resulting from thediv of surface water, citingickett v. Brown569 N.E.2d 76, 707 (Ind.
Ct. App. 1991) (citingArgyelan v. Haviland435 N.E.2d 973 (Ind. 1982))l'he Indiana Court of
Appeals has defined “surface water” as

As distinguished from the waters ohatural stream, lake, or pond, surface waters

are such as diffuse themselves overdtrface of the ground, following no defined

course or channel, and not gathering orttorming any more definite body of water

than a mere bog or marsh. They genemliginate in rains and melting snows, but

theflood waters of a river may also be calesed as surface waters if they become

separated from the main current, oale it never to return, and spread out over

lower ground Water derived from rains and melting snows that is diffused over

surface of the ground [is surface waterjdat continues to be such and may be

impounded by the owner of the land until it reaches some well-defined channel in
which it is accustomed to, and does, fi@ith other waters, or until it reaches some
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permanent lake or pond, whereupon it ceases to be “surface water” and becomes a
“water course” or a “lake” or “pond,” as the case may be.

Long v. IVC Indus. Coatings, InA08 N.E.2d 697, 702 (Ind. Ct. App. 2009) (emphasis added)
(citing Trowbridge v. Torahi693 N.E.2d 622, 626 (Ind. Ct. App. 1998) (citing Black's Law
Dictionary 1427 (5th ed. 1979))). “A natural wataucse is established when ‘surface water begins
to flow in a definite direction and there igegular channel formed with well defined banks and
bottom and water flows therein, not necessamgtinually but from time immemorial and for a
substantial period of each yeaid: (citingLowe v. Loge Realty C&14 N.E.2d 400, 402 (1966)).
“The essential characteristics of a watercourse that give it recognition as such are substantial
existence and unity, regularity, and dependability of flow along a definite couBselivell v.
Moore, 439 N.E.2d 718, 721 (Ind. Ct. App. 1982) (citviandalia R. Co. v. Yeaget10 N.E. 230,
234 (1915)). Whether a watercourse exists is a question ofSaet.Trowbridge693 N.E.2d at
628;Birdwell, 439 N.E.2d at 721.

Neither party specifically designates any famtghis issue in support of or in opposition to
the Innovative Defendants’ Motion for Summary Judgment on the nuisance claim. However, the
common enemy is an affirmative defense, and the burden rests with the Innovative Defendants to
prove it. Moreover, the evidenoérecord of the flow of Smitbitch, its banks, and the necessity
of crossings to traverse it tend to suggest thatrSnitch is a watercourse sufficient, at a minimum,
to raise a genuine issue of material fact thatfloodwaters of Smith Ditch in September 2008 were
a result of the flow of a natural watercoursé&ccordingly, the Court denies the Innovative

Defendants’ Motion for Summary Judgment on the Count VI claim of nuisance.
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C. Robert Stiglich

Despite a proper notice to pro se defendantesHny Plaintiffs on Defendant Robert Stiglich
along with their Motion for Summary Judgment, Rol&iglich did not file a response to Plaintiffs’
Motion for Partial Summary Judgment. Plaintdi® correct that a non-moving party who fails to
respond to a motion for summary judgment acceptsiashe facts set forth by the moving party
and admits that there are no genugseies of material fact for triaklynn v. Sandahb8 F.3d 283,
288 (7th Cir. 1995). However, Plaintiffs in tldase still bear the burden of designating evidence
to show that there is no genuine issue of matéaland that Plaintiffs are entitled to judgment
against Robert Stiglich as an individual on theaimals under the Clean Water Act, for breach of the
Restrictive Covenants, and for breach of the indpli@rranty of habitability. Plaintiffs have not
met their burden on the instant Motion for Parfammary Judgment. Plaintiffs have designated
no evidence that Stiglich personally took anyatctielated to the development of the Stillwater
Subdivision as an individual as opposed to his dapas a corporate officer. Plaintiffs designate
very little evidence regarding Stiglich personallyheir Summary Judgment Brief, discussing him
only in the context of Stillwater Properties, LLahd Stillwater Developers, Inc. There is no
analysis in the brief regarding Stiglich’s individliability as a corporate officer either under the
responsible corporate officer doctrine or Indiana common law.

Plaintiffs have designated evidence in suppfittieir motion for summary judgment to show
that Stillwater Properties, LLC constructed 8tdlwater Subdivision portin of the Crooked Creek
Trail without a Clean Water Act § 404 permit, in violation of 8 301 of the CWA and the Wetlands
Restrictions for the subdivision, that the undusdrietions on the floodway at each crossing are a
latent defect that breach the implied warranthabitability, and that these violations contributed

to the homeowner’s flood damage in 2008. Howether; have failed to establish facts and law and
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to make any argument sufficient to hold Stiglich liable on summary judgment. Accordingly, the
Court denies Plaintiffs’ Motion for Partial Summakydgment as to Stiglich, and all claims against
him remain for trial.

CONCLUSION

Based on the foregoing, the Court hereby:

(1) DENIES Defendant Hawk Development Corption’s Motion for Summary Judgment
[DE 90];

(2) GRANTS in part and DENIES in part Plaintiffs’ Motion for Partial Summary
Judgment Against Defendants Jack Kovich, Innoedfmterprises, Ltd., Robert Stiglich, Stillwater
Properties, LLC, and Hawk Development Corp. [DE 100];

(3) DENIES as moot Plaintiffs’ Request for Oral Argument [DE 103];

(4) GRANTS in part andDENIES in part the Motion of Defendants Jack Kovich and
Innovative Enterprises, Ltd. for Summary Judgment on Plaintiffs’ Complaint pursuant to Fed. R.
Civ. P. 56(a) [DE 93];

(5) DENIES as moot Defendants Innovative Enterprises, Ltd. and Jack Kovich’s Request
for Oral Argument [DE 125];

(6) GRANT Sthe Motion to Strike Portions of the Affidavits of Eric P. Ellingson and Martin
S. Mann [DE 135]; and

(7) GRANTSIin part andDENIESin part Defendant Hawk Development Corp.’s Motion
to Strike Paragraph 5(d) and 6 of the Affidaf Jonathan Jones [DE 139], filed on May 17, 2011.

SO ORDERED this 11th day of October, 2011.

s/ Paul R. Cherry

MAGISTRATE JUDGE PAUL R. CHERRY
UNITED STATES DISTRICT COURT
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CC:

All counsel of record
Pro se Defendant Robert Stiglich
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