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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

JONATHAN FARLEY WASHINGTON, )
Plaintiff,

V. Cause No.: 2:09-CV-270-PRC

DANNY SCHUMANN, et al,
Defendants. )

OPINION AND ORDER
This matter is before the Court on a MottonSummary Judgment [DE 135], filed on April
15, 2013, by Defendants City of East Chicagodedepartment, Officer Danny Schumann (in his
individual capacity), Mayor Anthony Copeland (irs hfficial capacity), and Police Chief Angelo
Machuca Jr. (also in his official capacity).
|. Procedural Background
Plaintiff Jonathan Washington filed a Complamthe United States District Court for the
Northern District of Indiana on September 4, 200® District Court granted him leave to proceed
in forma pauperis. Because he is in prison, trstrldt Court also screened his Complaint pursuant
to 28 U.S.C. § 1915A(b)(1), allomg him to proceed on four counts of his original Complaint.
Count Il is a Fourth Amendment excessiweéxclaim brought under 28 U.S.C. § 1983. Counts lI-1V
each allege state law claims: Count Il allegeswdaad battery; Count Il alleges negligence and
gross negligence; and Count IV alleges negligent and intentional deprivation of rights.
Defendants filed an Answer, Affirmative Defenses, and Counterclaims on February 18, 2010.
Defendants then filed a Motion for Summary Judgitron July 1, 2011, which this Court struck on
July 28, 2011, for failure to comply with LocaldFederal Rules. Defendants filed another Motion

for Summary Judgment on August 2, 2011, along wiisdement of Material Facts as to Which
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There is no Genuine Issue, a Memorandunmujpp®rt, and a Notice of Summary Judgment Motion.
Washington filed his Response, a Statement déhtl Uncontested Facts, and a Memorandum in
Support on October 19, 2011. The Court deniedrtitdion with leave to refile on November 17,
2011.

On April 15, 2013, Defendants again filednation for Summary Judgment along with a
Memorandum in Support, a Statement of Matergtf as to Which There is no Genuine Issue, and
a Notice of Summary Judgment Motion. Washington filed a response on May 22, 2013, where he
asked the Court to consider his prior filingspposition to summary judgment as his response to
the instant Motion for Summary Judgment. The Cauwd, spontegranted that request on July 11,
2013.

Both parties filed forms of consent to hdkies case assigned to a United States Magistrate
Judge to conduct all further proceedings and teiothe entry of a final judgment in this case.
Therefore, this Court has jurisdiction to decide this case pursuant to 28 U.S.C. 8§ 636(c).

1. Summary Judgment Standard

The Federal Rules of Civil Procedure mandate that motions for summary judgment be
granted “if the movant shows thhere is no genuine dispute astty material fact and the movant
is entitled to judgment as a matter of law.” FedCR. P. 56(a). Rule 56 fther requires the entry
of summary judgment, after adequate time for discovery, against a party “who fails to make a
showing sufficient to establishdhexistence of an element essential to that party’s case, and on
which that party will bear the burden of proof at tri@eélotex Corp. v. Catretd77 U.S. 317, 322
(1986) (citing Fed. R. Civ. P. 56(c)). “[8hmary judgment is appropriate—in fact, is

mandated—where there are no disputed issues of material fact and the movant must prevail as a



matter of law. In other words, the record must reveal that no reasonable jury could find for the non-
moving party.’Dempsey v. Atchison, Topeka, & Santa Fe Ry.X6d-.3d 832, 836 (7th Cir. 1994)
(citations and quotations omitted).

A party seeking summary judgment bears thteinresponsibility of informing the court of
the basis for its motion and identifying those portions of the pleadings, depositions, answers to
interrogatories, and admissions on file, togetivh the affidavits, if any, that it believes
demonstrate the absence of a genuine issue of matericddéacCelotexd77 U.S. at 32Fed. R.

Civ. P. 56(c). The moving party may dischargénisal responsibility by simply “showing’'—that
IS, pointing out to the district court—that there is an absence of evidence to support the nonmoving
party’s case.Celotex 477 U.S. at 325. When the nonmovingtpaould have the burden of proof
at trial, the moving party is not required to support its motion with affidavits or other similar
materials negating the opponent’s cladelotex 477 U.S. at 323, 32%reen v. Whiteco Indus.,
Inc., 17 F.3d 199, 201 n.3 (7th Cir. 199&)tzpatrick v. Catholic Bishop of Ch916 F.2d 1254,
1256 (7th Cir. 1990). However, the moving party, if it chooses, may support its motion for summary
judgment with affidavits or other materials, and, if the moving party has “produced sufficient
evidence to support a conclusion that there are no genuine issues for trial,” then the burden shifts
to the nonmoving party to show that an issue of material fact eRestker v. Tenenbaum-Hill
Assoc, 914 F.2d 107, 110-111 (7th Cir. 1990) (citations omitteel; also Hong v. Children’s
Mem’l Hosp, 993 F.2d 1257, 1261 (7th Cir. 1993).

Once a properly supported motion for summary judgment is made, the non-moving party

cannot resist the motion and withstand sumnagigment by merely resting on its pleadingse

Fed. R. Civ. P. 56(eponovan v. City of Milwauked7 F.3d 944, 947 (7th Cir. 1994). Rule 56(e)



provides that “[i]f a party fails to properly supportassertion of fact or fails to properly address
another party’s assertion of fact as required by Rule 56(c), the court may . . . consider the fact
undisputed for purposes of the motion [or] gresnmmary judgment if the motion and supporting
materials—including the facts considered undispatghow that the movant is entitled to it . . . .”
Fed. R. Civ. P.56(e)(2), (3ee also Anderson v. Liberty Lobby, Jd&@7 U.S. 242, 248-50 (1986).
Thus, to demonstrate a genuine issue of fagitmmoving party must “do more than simply show
that there is some metaphysical doubt as to the material facts,” but must “come forward with
‘specific facts showing that there ig@nuine issue for tridl' Matsushita Elec. Indus. Co. v. Zenith
Radio Corp, 475 U.S. 574, 586—87 (1986) (quoting Fed. R. Civ. P. 56(¢)).

In viewing the facts presented on a motiorsiammary judgment, a court must construe all
facts in a light most favorable to the non-movpagty and draw all legitimate inferences in favor
of that party.See Andersqmd77 U.S. at 2555rail v. Vill. of Lisle 588 F.3d 940, 948 (7th Cir.
2009);NLFC, Inc. v. Devcom Mid-Am., Ind5 F.3d 231, 234 (7th Cir. 1995). A court’s role is not
to evaluate the weight of the evidence, to judgectirdibility of withessesyr to determine the truth
of the matter, but instead to determine whethere is a genuine issue of triable f&&e Andersqgn
477 U.S. at 249-50.

[I1. Material Facts

On the morning of October 25, 2007, jusefore 10:00 a.m., Defendant Danny
Schumann—an East Chicago, Indiana police officer—spotted a red Chevy Impala parked near
145th Street and Homerlee Avenue in East Chidag@na. The car matched the description of one
recently reported stolen. Officer Schumann pulled upsriully marked police cruiser, got out, and

began walking toward the Chevy. As he drew nearer, he saw a man—Johnathan



Washington—sitting in the driver’'s seat. They magle contact. Officer Schumann tried to speak
with Washington, who began rummaging in thedte console of the car. Washington then gunned
the accelerator and drove at Officer Schumagmoring his shouts to stop. Fearing for his life,
Officer Schumann jumped aside and shot at Washington six times with his police-issued forty-
caliber Beretta, hitting him twice. Washington crastiedimpala into a car parked in front of him,

got out, and was eventually arrested. Paramehes took him to St. Catherine Hospital in East
Chicago, Indiana, where he underwent emergency surgery for his wounds.

As a result of the incident, Washington was charged with attempted murder, attempted
aggravated battery, auto theft, resisting law ex@iment, and attempted battery. He eventually pled
guilty to the attempted battery charge and waseseed to eight years imprisonment. The Indiana
Court of Appeals affirmed his sentence.

V. Analysis
Defendants seek summary judgment on all of Washington’s federal and state claims.
A. Section 1983

Washington’s 8§ 1983 claim is that Officertsenann violated Washington’s constitutional
rights when he shot him. Claims of “excessfoece in an arrest, investigatory stop, or other
‘seizure’ of [one’s] person” are analyzed unttex Fourth Amendment’s objective reasonableness
standardGraham v. Connqr490 U.S. 386, 388 (198%rott v. Edinburg346 F.3d 752, 756 (7th
Cir. 2003);see alsdJ.S. Const. amend IV. “The officer's subjective belief or motivations are
irrelevant.” Scott 346 F.3d at 756 (citinggraham 490 U.S. at 397). What matters under the

Constitution is the perspective of a reasonable officer at the séeateam 490 U.S. at 396.



For deadly force to be reasonable, “the officeist have probable cause to believe that the
suspect poses a threat of serious physical harm to the officer or to ofleense’see v. Garnet72
U.S. 1, 7 (1985)Scott 346 F.3d at 756. And, if feasible, thii@er must give some warning first.
Garner, 472 U.S. at 7.

Washington disputes a number of issuesssumding the shooting. In his affidavit and many
other places throughout his briefing and accompangiocuments, Washington states that he was
sitting in the car when Officer Schumann “without warning or explanation maliciously and
recklessly fired multiple gunshots . . . directly at” Washington, hitting him twice. Though
Washington never explicitly denies trying towrOfficer Schumann down, these statements, when
viewed in the light most favorable to him, imply as much. This contradicts the earlier factual
Stipulation he signed as partho$ state court guilty plea to theasige of attempted battery. In that
Stipulation, Washington admitted that he

gunned the accelerator of the Impala and drove it towards [Officer] Schumann and

ignored [Officer] Schumann’s shoutsgtop. [Officer] Schumann had to jump out

of the way of the Impala, and fearing fos life, [Officer] Schumann discharged his

service weapon at the approaching Impala.

Def. Br., Exh. 11, p. 1. The Stipulationhearsay but is nevertheless admissiSk=fFed. R. Evid.
803(22). As Judge Posner, writing for the Unitede&t&tourt of Appeals for the Seventh Circuit,

has explained, “just as an affidavit in which a w#a tries to retract admissions that he made earlier

in his deposition is normally given no weight in a summary judgment proceeding, . . . SO a witness
should not be permitted by a subsequent affidavetract admissions in a plea agreemesitHoles

v. Lehmann56 F.3d 750, 762 (7th Cir. 1995) (citatiamitted). Washington is thus bound by his

earlier statement.



The facts Washington admits in his Stigidbn are sufficient to show that Officer
Schumann’s use of deadly force was justified. pitwspect of being ruaver by a car would put a
reasonable officer in fear death or serious injurjgee generallporiano v. Town of CicerdNo.
10-3352, 2013 WL 1296780 (7th Cir. Apr. 2, 2013) (affirming summary judgment on an excessive
force claim where the police shot the plaintiff atte “bump[ed]” his van into an officer trying to
arrest him following a car chase). Officer Schumann’s split-second decision to use deadly force to
protect himself was hence reasonable anddtdsziolate Washington’s constitutional rights.

1. Qualified Immunity

Officer Schumann argues that he is entitledjualified immunity fom civil suit on the
constitutional claims brought against him in his individual capacity. “[G]Jovernmental actors
performing discretionary functions enjoy qualified immunity and are ‘shielded from liability for civil
damages insofar as their conduct does not violeéglglestablished statutory or constitutional rights
of which a reasonable person would have known.¥e Escobedo v. Bendes00 F.3d 770, 778
(7th Cir. 2010) (quotinéallenger v. Oakeg 73 F.3d 731, 739 (7th Cir. 2007) (quotiigriow v.
Fitzgerald 457 U.S. 800, 818 (1982))).

In determining whether a state actor is skadlttom liability by qualified immunity, a court
must consider “whether, taking the facts in the liglust favorable to the plaintiff, the officers’
conduct violated a constitutional right,” and “whettier particular constitutional right was ‘clearly
established,” at the time of the alleged violatidd.”(citing Saucier v. Katz533 U.S. 194, 201
(2001)). Courts have discretion about wha€ithe two inquiries to address firld. (citingPearson

v. Callahan 555 U.S. 223 (2009)). As discussed ab@éicer Schumman did not violate any of



Washington’s clearly established constitutionglhts. Officer Schumann is accordingly entitled to
gualified immunity (and thus summary judgment) on the 8§ 1983 claim.
2. Monell

Washington also alleges that the City of East Chicago Police Department, along with Mayor
Anthony Copeland and Police Chief Angelo Machulr. (in their official capacities), had an
unconstitutional approach to training and supervising East Chicago police officers. The official
capacity claims are practically claims against the Police Department and are governed by the
municipal liability stadards laid down iMonell v. Department of Social Services of the City of
New York436 U.S. 658 (1978). There is respondeat superidrability underMonell; instead,
municipalities are only liable “when execution of a gowmeent’s policy or custom . . . inflicts the
injury.” 1d. at 694. As discussed above, Washington suffered no constitutional injury, and there is
consequently no liability. Summary judgment Imug also appropriate in favor of the police
department, the police chief, and the mayor.

B. The Indiana Tort Claims Act

When the federal claims are dismissed before trial, “the presumption is that the court will
relinquish federal jurisdiction oveng supplemental state-law claimé\l's Serv. Ctr. v. BP Prods.
N. Am., Inc.599 F.3d 720, 727 (7th Cir. 2010) (citing 28WLC. § 1367(c)(3)). But when, as here,
“it is clearly apparent how the state claim i9oodecided,” it is appropriate for a federal court to
retain jurisdictionWilliams v. Rodriguez509 F.3d 392, 404 (7th Cir. 2008ge also Dargis v.
Sheahan526 F.3d 981, 990 (7th Cir. 2008¥hitely v. Moraved35 F.3d 308, 311 (7th Cir. 2011).

The pendent state court claims in this caseasault and battery (Count Il), negligence and

gross negligence (Count Ill), and negligent and intentional deprivation of rights (Count V).



Defendants argue that these claims are barred dMaghbington’s failure to comply with the notice
requirement of the Indiana Tort Qtas Act (ITCA), Ind. Code § 34-13-3¢t seq.That law bars
claims against political subdivisions unlesslantiff notifies the governing body of the political
subdivision along with the Indiana political suadion risk management commission within 180
days after the loss occurred. Ind. Code § 34-13-3-8.

Notice is “a procedural precedent which the mgi#fi must prove and which the trial court
must determine before trialDavidson v. Perron716 N.E.2d 29, 34 (Ind. Ct. App. 1999) (citing
State, Indiana Dep’t of Highways v. HughB35 N.E.2d 676, 677—-78 (Ind. Ct. App. 1991)). The
governmental entity has ninety days after a claifiheid to consider and approve or deny the claim.
Ind. Code § 34-13-3-11. A would-be plaintiff maply pursue a lawsuit to the extent that the
governmental agency has denied his claim. Ind. Code § 34-13-3-13.

Under the ITCA, the term “political subdsion” includes municipal corporations (e.g.,
police departments and cities) as well as the employees who work forSeenmavidsgn715
N.E.2d at 34Alexander v. City of South Berzb6 F. Supp. 2d 865, 875 (N.D. Ind. 2003). It also
covers employees like Officer Schumann sued in their individual capacity so long as they were
acting within the scope of their employme@hang v. Purdue Uniy985 N.E.2d 35, 51 (Ind. Ct.
App. 2013) (quotindBienz v. Bloom674 N.E.2d 998, 1004 (Ind. Ct. App. 1996)). Accordingly,
since all Defendants here are municipal corponator their employees, Washington needed to give
them each notice before pursuing his state law claims.

Non-compliance with the notice requirement has on occasion been excused “on theories of
substantial compliance, waiver, and estop@tdwn v. Alexandei876 N.E.2d 376, 381 (Ind. Ct.

App. 2007) (citingbaugherty v. Dearborn Cnty827 N.E.2d 34, 36 (Ind. Ct. App. 2008)ity of



Tipton v. Baxter593 N.E.2d 1280, 1282 (Ind. Ct. App. 1992)). But once a defendant raises the
issue, “the burden shifts to the plaintiff to prove complian&&kander v. City of South Ber2b6
F. Supp. 2d 865, 875 (N.D. Ind. 2003).

Washington nowhere claims that he filed a Tort Claim Notice. Nor has he offered any
response to Defendants’ argument that his stateliEms are barred for want of compliance with
the ITCA. See Daugherty827 N.E.2d at 36. Summary judgmenthigs appropriate as to Counts
I, Ill, and 1V of Washington’s Complaint.

V. Attorney Fees

Defendants seek an award of attorney fees and related expenses under 42 U.S.C. § 1988(b).
Section 1988 gives courts discretion to award attorney fees to prevailing parties in a number of
different types of cases, including ones brought ugd®83. Even though the “statute specifies the
award of such fees isitlin the court’s discretion, it is clear that prevailing defendants have a much
harder row to hoe than do prevailing plaintififéger Whitmore’s Auto. Servs., Inc. v. Lake C'nty,
lll., 424 F.3d 659, 675 (7th Cir. 2009)he Supreme Court has explained that while a prevailing
plaintiff “is to be awarded attorney fees inlalit special circumstances,” a prevailing defendant is
not entitled to an award of fees unless a court finds that the plaintiff's claim was “frivolous,
unreasonable, or groundless, or that the pfaicdntinued to litigate after it clearly became so.”
Christiansburg Garment Co. v. EEQ@34 U.S. 412, 417, 422 (1978). This standard has been
consistently applied to those cases arising under § B##8Hughes v. Royw#49 U.S. 5, 14-15
(1980);Roger Whitmore’s Auto. Sery424 F.3d at 675. The Seventh Circuit Court of Appeals has
held that a suit is frivolous when “it has reasonable basis, whether in fact or in laRdger

Whitmore’'s Auto. Servys424 F.3d at 675.
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Under § 1988, a defendant is not required to show either subjective or objective bad faith on
the part of the plaintiff in @ler to recover attorney fe@égunson v. Milwaukee Bd. of Sch. Dj1869
F.2d 266, 269 (7th Cir. 1992). Rather, a defendant shat/ that a plaintiff's action is “meritless
in the sense that it is groundless or without foundatidoghes 449 U.S. at 14. Accordingly, the
Seventh Circuit Court of Appeals has instructed ‘twaen a civil rights suit is lacking in any legal
or factual basis . . . an award of fees to thertidat is clearly appropriate to deter frivolous filings
and to ensure that the ability of the courts to remedy civil rights violations is not restricted by
dockets crowded with baseless litigatiokllinson 969 F.3d at 269 (citation omitted).

That a claim does not survive summary judgment does not alone make it frivolous.
Christiansburg Garment Co434 U.S. at 421-2Roger Whitmore’s Auto. Sery424 F.3d at 676;
Khan v. Gallitang 180 F.3d 829, 837 (7th Cir. 1999) (“Tkeas a significant difference between
making a weak argument with litttdvance of success . . . and nmaka frivolous argument with no
chance of success.”). Washington’s case is mauejtist weak. It is founded on nothing more than
Washington’s refrain that Officer Schumann ‘twatit warning or explanation maliciously and
recklessly filed multiple gunshots . . . directlyAtashington. As explained above, this claim runs
directly contrary to his earlier Stipulation and fails as a matter of law. By bringing and persisting
in this lawsuit, Washington has wasted not dn$time, but the time and money of Defendants and
this Court.

In light of this, the Court finds that Whington’s claims are frivolous, unreasonable,
groundless, meritless, without foundation, and haveasonable basis in law or fact. Accordingly,
the Court grants the Defendants’ request foaaard of reasonable attorney fees under section §

1988.
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VI. CONCLUSION

For these reasons, the Court heréRANT Sthe Motion for Summary Judgment [DE 135],
granting summary judgment on all claims in faebrCity of East Chtago Police Department,
Officer Danny Schumann (in his individual capacity), Mayor Anthony Copeland (in his official
capacity), and Police Chief Angelo Machuca Jr. (ad$us official capacity). The Court also hereby
GRANT S Defendants’ request for attorney feesler 42 U.S.C 8§ 1988. Defendants shall file with
the Court, a detailed itemization of legal servimslered and reasonable attorney fees charged by
their attorneys by October 21, 2013.

All that remains of this case are Defendaotsinterclaims for attorney fees under Ind. Code
88 34-13-3-21 and 34-13-4-4, which will be the subject of a status hearing the Court will set by a
separate order.

So ORDERELthis 19th day of September, 2013.

s/ Paul R. Cherry

MAGISTRATE JUDGE PAUL R. CHERRY
UNITED STATES DISTRICT COURT

CC: All counsel of record
Plaintiff, pro se
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