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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

DAMION WASHINGTON,
Plaintiff,

V. CAUSE NO.: 2:10-CV-367-PRC

N N N N N N

MICHAEL J. ASTRUE

Commissioner of the Social Security )
Administration, )
Defendant. )

OPINION AND ORDER

This matter is before the Court on Plaingf¥otion to Alter or Amend Judgment Pursuant
to F.R.C.P. 59(e) [DE 35], filed by Plaifitbamion Washington on February 9, 2012. Defendant
has not filed a reply, and the time to do so has passed.

PROCEDURAL BACKGROUND

On August 7, 2006, Damion Washington filed an application for a period of disability and
disability insurance benefits as a disablddlachild, alleging disabty beginning[ ], 1989. In
order to be approved for benefits as a disabdieidt ahild, Mr. Washington needed to show that his
disability began before age 22. Mr. Washingsapplication was denied initially on December 21,
2006, and upon reconsideration on April 9, 2007.

At Mr. Washington'’s request, a hearing wedd on June 25, 2009, before Administrative
Law Judge (“ALJ") Paul R. Arnmisong, at which Mr. Washingtoihjs attorney, and a vocational
expert (“VE") appeared. On Septembér 2009, the ALJ issued a decision denying Mr.
Washington’s application. The ALJ made the following findings:

1. As a disabled adult child, the clamaualifies for benefits as of [], 2007,

and must establish that his disability began on or before his 22nd birthday,
or [], 2010.
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2. The claimant has not engaged in substantial gainful activity since [], 2007,
the alleged onset date (20 CFR 404.1571 et seq.).

3. The claimant has the following see@mpairment: borderline intellectual
functioning (20 CFR 404.1520(c)).

4, The claimant does not have an impairment or combination of impairments
that meets or medically equals ondlad listed impairments in 20 CFR Part
404, Subpart P, AppendiX20 CFR 404.1520(d), 404.1525 and 404.1526).

5. After careful consideration of thetea record, the undersigned finds that the
claimant has the residual functional capato perform light work as defined
in 20 CFR 404.1567(b) but is limited to simple and repetitive work.

6. The claimant has no past relevant work (20 CFR 404.1565).

7. The claimant was born on [], 1989 avak 18 years old, which is defined as
a younger individual age 18-49, on the gdld disability onset date (20 CFR
404.1563).

8. The claimant has at least a high scledlnication and is able to communicate
in English (20 CFR 404.1564).

9. Transferability of job skills is na@n issue because the claimant does not
have past relevant work (20 CFR 404.1568).

10. Considering the claimant’s agelueation, work experience, and residual
functional capacity, there are jobs that exist in significant numbers in the
national economy that the claimant can perform (20 CFR 404.1569 and
404.1569(a)).

11. The claimant has not been under aailisg, as defined in the Social Security
Act, from [ ], 2007 through the dat# this decision (20 CFR 404.1520(Q)).

(R. 24-32).

Mr. Washington sought reviewaf the ALJ’s decision, but the Appeals Council denied this
request, leaving the ALJ’s decision the final decision of the Commissioner.

On September 20, 2010, Mr. Washington filed a Complaint. On March 17, 2011, Mr.

Washington filed a Plaintiff's Memorandum in Support of his Motion to Reverse the Decision of



the Commissioner of Social Security, requasgtthat the September 4, 2009 decision of the
Administrative Law Judge denying him disability ingnce benefits be reversed or, alternatively,
remanded for further proceedings. On June&@T], Defendant filed a response, and on July 11,
2011, Mr. Washington filed a reply. On Janud®y 2012, the Court issued an Opinion and Order
denying Mr. Washington'’s request for reversiatemand. On February 9, 2012, Mr. Washington
filed the instant Plaintiff's Motion to Alter or Amend Judgment Pursuant to F.R.C.P. 59(e).
Defendant did not file a response.
FACTS
The following facts are taken from the Court’s January 12, 2012 Opinion and Order.
A. Medical History

Mr. Washington had a learning disability as adthnd received special education in school.
On March 24, 1999, when he was 10 years oldiathird grade, his WISC-III full-scale 1Q was
72. Mr. Washington was retested in January 2002, Wwhevas 13 years oltis full-scale 1Q score
was 70, and he was reading at the second-dgeadé In September 2006, when Mr. Washington
was 17 years old, he underwent psychological testing at the request of the Social Security
Administration and obtained a fultale 1Q score of 56. Dr. Parkbe psychologist who performed
the examination, indicated that Mr. Washington was cooperative during the examination, but
“appeared to lack consistent motivation on éxam.” AR 276. Dr. Parks recognized that Mr.
Washington had obtained a full-scale score of 70 agaaier test, and stated it was “unclear as to
Damion’s actual level of cognitive functioning given the lack of validity of the current WAISIII

scores.” Id.



The Social Security Administration requested another psychological exam, which was
performed at Mid-America Psychological a@dunseling Services on November 7, 2006. The
examiner recognized Mr. Washington’s earlier ssasf 56 and 70. On this administration, Mr.
Washington’s full-scale 1Q score was 69. The eramopined that the variation in scores was
attributable to Mr. Washington’s “variable motivation.” AR 272.

On November 15, 2006, Dr. Kenneth Nevilleyan-examining State agency psychologist,
completed a psychiatric review technique forkte opined that Mr. Washington had borderline
intellectual functioning, which caused mild limitatiansactivities of daily living and maintaining
social functioning and moderate limitations in maintaining concentration, persistence, or pace. Dr.
Neville indicated no episodes of decompensation. Dr. Neville also completed a mental residual
functional capacity assessment and opined thattsshington was markedly limited in the ability
to understand, remember, and carry out detailed instructions and was moderately limited in the
ability to sustain arordinary routine without special supervision, the ability to make simple
work-related decisions, the ability to respond appropriately to changes in the work setting, and the
ability to set realistic goals or make plans independently of others.

On February 22, 2007, Dr. Robert Coyle, a ps}agist, administered an Adaptive Behavior:
Street Survival Skills Questionnaire. Mr. Wagdton was not able to show understanding of the
following concepts: right, between, most, half, saamel front. Mr. Washington could not identify
an exit sign, a deposit money sign, a no trespassing sign, and a flammable sign; he was very poor
at identifying the names of basic hand tools laadl practically no knowledge of their functions; he
did not understand any concefitait involved laundngorting, cleaning, or drying; he was very

limited in his understanding of basic concepts invoindtealth and safety as it relates to working;



he could use a phone for emergency calls, butceod read a phone direcy; he could tell time
to the hour on a dial clock, but not to the nedralthour or five minutes; he had trouble with timed
activities and could not read a calendar; he cmddtify coins and dollar bills, but could not make
equivalent amounts of money, make change for a dollar, or make change for several dollars; he
could easily be cheated in a monetary transactand he could not measure liquid in cups or
fractions of cups, could not readhermometer, and could not use a ruler for measuring inches or
fractions of an inch.

Dr. Coyle stated:

The previous intelligence tests that suggebéd Mental Retardation appear to be

correct. . .. These data suggest that because of his limited intelligence and limited

adaptive behavior, he is going to needreat deal of guidance and support from

vocational rehabilitation ihe is going to succeed in working after high school

graduation. He will need a job coachgs® supervision and supported employment.
AR 223.

Following a consultative examination on Ded®nl3, 2006, Dr. Teofilo Bautista diagnosed
Mr. Washington with having &&arning disability, obesity, and hypertension. At the examination,
Mr. Washington weighed 333 pounds. Mr. Washington reported to Dr. Bautista that he is able to
walk one block with shortness of breath, stan@®minutes with fatigue, and climb ten steps with
shortness of breath. Upon examination, Dutigsia found no deformity of the back, good range
of motion of both the upper and lower extremities joint pain or swelling, good grip strength in
both hands, and good muscle tosteength, and reflexes in bdtime upper and lower extremities.
He found that Mr. Washington could walk and vl without difficulty. An examination in June

2008 showed that Plaintiff was 5'6" tall andgkeed 339 pounds. This equates to a body mass index

(“BMI") of 54.7.



B. Testimony of Plaintiff and Plaintiff's Mother

Mr. Washington testified that he had wedk at Hardee’s fast food restaurant doing
maintenance, changing the garbage, and cleahengathroom. He worked at Hardee’s two days
a week for seven hours per day. He got the job through vocational rehabilitation, and his brother
or his aunt would take him to wia He lost the job becausestirother’s car was broken down and
he missed two days of work. The people at Hasledd Plaintiff's vocational counselor that while
he did the work, it was difficult for him to keep with their pace. He lththe job at Hardee’s for
close to three months.

Mr. Washington testified that, after Hardee’'sglo¢ a job at McDonald’s. His brother took
him to the job at McDonald’s also. Mr. Washington worked two days a week and was supposed to
be there from 11 to 5, but most days they sent him home. Sometimes they sent him home when
business was slow, and sometimes they would send him home or have him switch to a less
demanding job like sweeping when it was busy. Tdleg sent him hom&hen it was busy. Mr.
Washington testified that he got his job atoald’'s through a vocational rehabilitation program.

Mr. Washington testified that he weighed 270 pounds and had high blood pressure and
diabetes. He testified that he would like to wukt that it seemed like everything was not working
out for him. He got a high school diploma wahwaiver. He could el some parts of the
newspaper, such as sports scores, but he got confused over some of the words.

Mr. Washington’s mother testified that she tadash his clothes for him because he could
not sort the colors, she made his bed, and she ddokéim. She testified that he was still slow

in getting around despite losing weight.



C. Vocational Expert Testimony

The ALJ asked the vocational expert (“VES)consider a hypothetical individual who had
a special education high school diploma andhmaiged to performing simple, unskilled work with
a specific vocational preparation of (SVP) of 1 oifRe VE testified that such an individual could
perform work as a dishwasher and that 3,399 positions existed in the State of Indiana in the
light work category as well as 6,798 mediumiposs. In addition, the hypothetical individual
could perform “very concrete,” production-likepeditive jobs as a hand bander, ampule sealer, and
packer/packager/hand packer/hand packager, with 858 positions existing in Indiana.

D. The ALJ’s Decision

The ALJ found that Mr. Washington had not eggidin substantial gainful activity since [],
2007, the alleged onset date, and that he haddhere impairment of borderline intellectual
functioning. The ALJ found that MWashington had further medically determinable impairments
of obesity and hypertension, but that they weot severe impairments because they did not
significantly limit the ability to do basic work actikes. He further found that Mr. Washington’s
impairments did not meet or equal one of the listed impairments in 20 CFR Part 404, Subpart P,
Appendix 1, discussing Listing 12.05 for mentahrdation. Specifically, Mr. Washington did not
meet Listing 12.05C because, while he had a valigbtale IQ score of 69, he did not have another
significant work-related limitation of function requiréo meet the Listing. The ALJ found that Mr.
Washington did not meet Listing 12.05D becausdidenot have marked limitations in activities
of daily living, social functioning, or concentration, persistence, or pace.

The ALJ found that Mr. Washington had theideial functional capacity to perform light

work but was limited to simple, repetitive vikor The ALJ also foundhat Mr. Washington’s



statements concerning the intensity, persistence, and limiting effects of his symptoms were not
credible to the extent they were inconsisterth the residual functional capacity assessment.
Finally, the ALJ found that Mr. Washington was cdpaif performing thegbs of dishwasher and
hand packager and, thus, was not disabled under the Social Security Act.

STANDARD OF REVIEW

The Court applied the following standardretiew in its January 12, 2012 Opinion and
Order. The Social Security Act authorizes jualiceview of the final dcision of the agency and
indicates that the Commissioner’s factual findingsst be accepted as conclusive if supported by
substantial evidence. 42 U.S.C. 8§ 405(g). Tlausourt reviewing théndings of an ALJ will
reverse only if the findings are not supported llyssantial evidence or if the ALJ has applied an
erroneous legal standar8ee Briscoe v. Barnha25 F.3d 345, 351 (7th Cir. 2005). Substantial
evidence consists of “such relevant evidenca asasonable mind might accept as adequate to
support a conclusion.Richardson v. Peraleg02 U.S. 389, 401 (19713chmidt v. BarnhayB895
F.3d 737, 744 (7th Cir. 2005) (quoti@udgel v. Barnhart345 F.3d 467, 470 (7th Cir. 2003)).

A court reviews the entire administrative recbrd does not reconsider facts, re-weigh the
evidence, resolve conflicts in evidence, degdestions of credibility, or substitute its judgment
for that of the ALJ.See Boiles v. Barnha®95 F.3d 421, 425 (7th Cir. 200&)ijfford v. Apfe] 227
F.3d 863, 869 (7th Cir. 2000Butera v. Apfel173 F.3d 1049, 1055 (7th Cir. 1999). Thus, the
guestion upon judicial review of #&1LJ’s finding that a claimant 3ot disabled within the meaning
of the Social Security Act is not whether the iant is, in fact, disabled, but whether the ALJ’s
findings are supported by substantial evidence and under the correct legal stSedatdpez v.

Barnhart 336 F.3d 535, 539 (7th Cir. 200®chmidt v. ApfeR01 F.3d 970, 972 (7th Cir. 2000).



If an error of law is committed by the Commissioner, then the “court must reverse the decision
regardless of the volume of evidence supporting the factual findiBysién v. Chater108 F.3d
780, 782 (7th Cir. 1997).

An ALJ must articulate, at minimum, his analysis of thevidence in order to allow the
reviewing court to trace the pati his reasoning and toe assured that the ALJ considered the
important evidenceSee Scott v. Barnhar297 F.3d 589, 595 (7th Cir. 200B2)iaz v. Chater55
F.3d 300, 307 (7th Cir. 1995kreen v. Shalalas1 F.3d 96, 101 (7th Cit995). The ALJ is not
required to address “every piece of evidenciestimony in the record, [but] the ALJ’s analysis
must provide some glimpse into the reaagrbehind [the] decision to deny benefitZtirawski v.
Halter, 245 F.3d 881, 888 (7th Cir. 2001). The ALJ niusld an “accurate and logical bridge from
the evidence to his conclusion #@t, as a reviewing court, we may assess the validity of the
agency'’s ultimate findings and afford aichant meaningful judicial review.Young v. Barnhart
362 F.3d 995, 1002 (7th Cir. 2004) (quotiigptt 297 F.3d at 595%ee also Hickman v. Apfal87
F.3d 683, 689 (7th Cir. 1999) (citir8prchet v. Chatei78 F.3d 305, 307 (7th Cir. 1996)).

DISABILITY STANDARD

To be eligible for disability benefits, a ataant must establish dh he suffers from a
“disability” as defined by the Social Security Act and regulations. The Act defines “disability” as
an inability to engage in anylsstantial gainful activity by reason of any medically determinable
physical or mental impairment that can be expected to result in death or that has lasted or can be
expected to last for a continuous period oflass than twelve months. 42 U.S.C. 88 423(d)(1)(A),
1382c(a)(3)(A). To be found disabled, the clainsimpairment must not only prevent him from

doing his previous work, but considering his ag@uycation, and work experience, it must also



prevent him from engaging in any other type of satigal gainful activity that exists in significant
numbers in the economy. 42 U.S.C. 88 422)dA), 1382c(a)(3)(B); 20 C.F.R. 88 404.1520(e)-(f),
416.920(e)-(f).

When a claimant alleges a disability, Socie¢&ity regulations provide a five-step inquiry
to evaluate whether the claimant is entitledeaefits. 20 C.F.R. 88 404.1520(a)(4), 416.920(a)(4).
The steps are: (1) Is the claimant engaged in substantial gainful activity? If yes, the claimant is not
disabled, and the claim is denied; if no, the ingpmyceeds to Step 2; (2) Does the claimant have
an impairment or combination of impairments thia severe? If not, theaginant is not disabled,
and the claim is denied; if yes, the inquiry procetedStep 3; (3) Do(es) the impairment(s) meet or
equal a listed impairment in the appendix to tlygulations? If yes, the claimant is automatically
considered disabled; if not, then the inquiry proceeds to Step 4; (4) Can the claimant do the
claimant’s past relevant work? If yes, the clamtnia not disabled, and the claim is denied; if no,
then the inquiry proceeds to Step 5; (5) Carctagnant perform other work given the claimant’s
residual functional capacity, age, education, and experience? If yes, then the claimant is not
disabled, and the claim is denied; if no, treeralant is disabled. 20 C.F.R. 88 404.1520(a)(4)(i)-(v),
416.920(a)(4)(i)-(v)see also Scheck v. Barnhast7 F.3d 697, 699-700 (7th Cir. 2004).

At the fourth and fifth steps, the ALJ musihsider an assessment of the claimant’s residual
functional capacity (“RFC”). “The RFC is an assessment of what work-related activities the
claimant can perform despite [his] limitation¥bung 362 F.3d at 1000. The ALJ must assess the
RFC based on all the relevant evidence of rectitdat 1001 (citing 20 C.F.R. § 404.1545(a)(1)).

The claimant bears the burden of proving stepstmoeigh four, whereas the burden at step five is

10



on the ALJ.Id. at 1000see also Zurawsk245 F.3d at 88a5night v. Chater55 F.3d 309, 313 (7th
Cir. 1995).
ANALYSIS

In the instant motion, Mr. Washington asks the Court to alter or amend its January 12, 2012
judgment as to the Court’s decision regardirggibhg 12.05C, the state agency reviewing physician,
and Mr. Washington'’s deficits in concentration, persistence, or pace.

Federal Rule of Civil Procedure 59(e) provitlest “[a] motion to alter or amend a judgment
must be filed no later than 28ydaafter the entry of the judgment.” Fed. R. Civ. P. 59(e). Rule
59(e) permits a court to alter a judgment “only if the petitioner can demonstrate a manifest error of
law or present newly discovered evidencEgonmwan v. Cook County Sheriff's Dep02 F.3d
845, (7th Cir. 2010) (quotin@briecht v. Raemis¢l®17 F.3d 489, 494 (7th Cir. 2008)). The Court
considers each of Mr. Washington’s arguments in light of this standard.

A. Listing 12.05C

In his original brief, Mr. Washington argu#éthat the record supports a finding of disability
under Listing 12.05C. He reasoned that the AldJndit properly evaluate his impairments under
Listing 12.05C and should haveund that his borderline intellectual functioning, in combination
with his obesity and hypertension, meet the requirements of the Listing. In this motion for
reconsideration, Mr. Washington argues that tbarCerred in its interpretation of the law by not
requiring the ALJ to explain the inconsistency between, on the one hand, finding that Mr.
Washington’s obesity was not severe at Step dmgbwas not an “additional and significant work-

related limitation of function” under Listing 12.0%€Step Three, and on the other hand, imposing
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significant physical limitations in Mr. WashingteanRFC for light work without any explanation
of why the ALJ found Mr. Washington limited to light work.
Listing 12.05C provides:
Mental retardation: Mental retardation refers to significantly subaverage general
intellectual functioning with deficits in adaptive functioning initially manifested
during the developmental period; i.e., the evidence demonstrates or supports onset

of the impairment before age 22.

The required level of severity for this disorder is met when the requirements in A,
B, C, or D are satisfied.

C. A valid verbal, performancer full scale 1Q of 60 through 7hda physical
or other mental impairment imposing an additional and significant work-
related limitation of function;
20 C.F.R. Pt. 404, Subpt. P, App. 1, 8 12.05C (emphasis added)iso Mendez v. Barnha489
F.3d 360, 361 (7th Cir. 2006) (explaining the impadhaf range of 1Q scores on an individual’s
ability to do work and the reasoning for requirithg combination of the low 1Q score and an
additional and significant physical or mental limitation).

In the January 12, 2012 Opinion and Order Gbart held that, because the ALJ properly
found that Mr. Washington’s obesity was not sewa®8tep Two, Mr. Washington did not have the
requisite “additional and significant work-reldtémitation of function” required by Listing 12.05C
at Step Three of the analysis based on Social Security Ruling 02-1p. Ruling 02-1p provides that,
at Step Three of the sequential analysis, “when evaluating impairments under mental disorder
listings 12.05C, 112.05D, or 112.05F, obesity thatagese,” as explained in question 6, satisfies
the criteria in listing 12.05C for a physical impairment imposing an additional and significant

work-related limitation of function and in listings 112.05D and 112.05F for a physical impairment
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imposing an additional and significant limitation of function.” SSR 02-1p. Although the Ruling
does provide that a finding of a “severe” impainhat Step Two equates with a finding of an
“additional and significant limitation of function” at Step Three, the Ruling doéprovide the
inverse, namely that a finding of “not ses’®®at Step Two equates with a findingnaf“additional

and significant limitation of function” at Step Three.

Also of concern is the limitation to light wonk the FRC. To have imposed that limitation,
the ALJ must have found Mr. Washington physicélyited to some significant extent; however,
the ALJ provided no explanation Ims decision for the limitation to light work. The ALJ did not
even identify what physical impairment or combination of impairments required the limitation to
light work in his RFC analysis. There are at least two explanations for this inconsistency. One
possibility is that the ALJ intended to find Mr. Wasiton’s obesity not severe and to find that Mr.
Washington did not meet Listy 12.05C but then erred by limiting Mr. Washington to light work
in the RFC, hence the absence of analysis dmtitation of light work. Another possibility is that
the ALJ found that Mr. Washingtasid have significant physical restrictions resulting from his
obesity that led to a limitation to light worktime RFC but that the Alekred by not explaining why
he limited Mr. Washington to light work yet dit find that Mr. Washington’s obesity was severe
for purposes of Step Two or constituted “an addgil and significant limitation of function” at Step
Three.

Notably, Question 6 of Social Security Rgi02-1p, which the Court cited in footnote 1 of
its January 12, 2012 Opinion and Order provides:

6. When Is Obesity a “Severe” Impairment [at Step Two]?

As with any other medical condition, weill find that obesity is a “severe”
impairment when, alone or in combination with another medically determinable

13



physical or mental impairment(s), it significantly limits an individual's physical or
mental ability to do basic work activitigg:or children applying for disability under
title XVI, we will find that obesity is dsevere” impairment when it causes more
than minimal functional limitations.) We will also consider the effects of any
symptoms (such as pain or fatigue) that could limit functioning. (See SSR 85-28,
“Titles 1l and XVI: Medical Impairmerg That Are Not Severe” and SSR 96-3p,
“Titles 1l and XVI. Considering Allegations of Pain and Other Symptoms In
Determining Whether a Medically Determinable Impairment Is Severe.”) Therefore,
we will find that an impairment(s) is “neevere” only if it is a slight abnormality (or

a combination of slight abnormalities) tiais no more than a minimal effect on the
individual's ability to do basic work activities (or, for a child applying under title
XVI, if it causes no more than minimal functional limitations).

There is no specific level of weight or Bthat equates with a “severe” or a “not

severe” impairment. Neither do descriptivenris for levels of obesity (e.g., “severe,”

“extreme,” or “morbid” obesity) establish whether obesity is or is not a “severe”

impairment for disability program purposes. Rather, we will do an individualized

assessment of the impact of obesity on an individual's functioning when deciding
whether the impairment is severe.
SSR 02-1p, 2002 WL 34686281 (Sept. 12, 2002).

In the January 12, 2012 Opinion and Order, the Court discussed the evidence offered by Mr.
Washington in support of his obesity as well asAlh.J’s analysis of the record evidence on the
issue. Having reconsidered this evidence ofneaolight of the legal standards, the Court now
finds that the ALJ’s failure to providenyexplanation for limiting Mr. Washington to light work,
given that the ALJ found Mr. Washington not tovbany severe impairments at Step Two or a
physical impairment that imposes an “additioaad significant limitation of function” at Step
Three, requires remand. This error is not Hass because there is more than one possible

explanation for this inconsistency. Therefore, @ourt grants Mr. Washington’s motion as to the

ALJ’'s Step Three determination as to Listing 12.05C.
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B. State Agency Physician

In his opening brief, Mr. Washington argueditthe ALJ erred by not having a State agency
or other program doctor evaluate the fumicél limitations from Mr. Washington’s physical
impairments. However, the Court did not address the issue. The Social Security Administration
Regulations provide, in relevant part:

What evidence do we consider whende¢ermine if your impairment(s) medically

equals a listing? When we determingatir impairment medically equals a listing,

we consider all evidence in your case re@dut your impairment(s) and its effects

on you that is relevant to this finding. We not consider your vocational factors of

age, education, and work experience (see, for example, 8 416.960(c)(1)). We also

consider the opinion given by one or more medical or psychological consultants

designated by the Commissioner. (See § 416.1016.)
20 C.F.R. §416.926(c). Social Security Rulinggpcaffirms the longstanding policy of the Social
Security Administration regarding the consideratbfindings of fact by Site Agency medical and
psychological consultants at the administrativeléhat “[a]n updated medical expert opinion must
be obtained by the administrative law judge e Appeals Council before a decision of disability
based on medical equivalence can be nia8&R 96-6p, 1996 WB74180, *1, 3 (July 2, 1996);
see also Barnett v. Barnhar881 F.3d 664, 670-71 (7th Cir. 2004) (“Whether a claimant’s
impairment equals a listing is a medical judgmant an ALJ must consider an expert’s opinion
on the issue.”). It may be that the ALJ did nmisult an expert regarding medical equivalence for
a physical impairment because the ALJ find tMatWashington did not have any severe physical
impairments. Neither party addresses this issue of whether a medical expert opinion on a claimant’s
physical limitations for purposes of Listing 12.05C=ftal retardation) is required for purposes of

determining whether the physical impairment imposes an “additional and significant limitation of

function.” Because the Courtismanding this case for further proceedings, the Court directs the
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ALJ to address this issue on remand and olataynnecessary additional expert medical opinions
regarding medical equivalence.
C. Concentration, Persistence, or Pace

In his original brief, Mr. Washington argugtit the hypothetical question to the vocational
expertand the ALJ's RFC assessment were unstgzpoecause they did not include any limitations
related to concentration, persistence, or pdde Court disagreed, hoidj that the ALJ properly
accounted for Mr. Washington’s limitation in concentration, persistence, or pace in the RFC, which
was in turn properly reflected in the hypotheticals posed to the vocational expert.

In the instant motion, Mr. Washington argues that the problem with the Court’s ruling is that
the ALJ’s alleged failure to include limitationsdancentration, persistence, or pace in the RFC was
inconsistent with the ALJ’s finding at Stepr€l that Mr. Washington had “moderate difficulties”
in concentration, persistence, or pace. Mr. Waggthn further argues that the limitation in the RFC
to simple, unskilled work without specific limitations related to concentration, persistence, or pace
does not account for the finding of “moderate diffii@s” in concentration, persistence, or pace.
The Court disagrees with Mr. Washington’s interpretation of the ALJ’s decision.

In analyzing the criteria of Listing 12.05D at Step Three, the ALJ found:

With regard to concentration, persistence or pace, the claimant has moderate

difficulties. As discussed further below, the claimant has significant difficulties

staying focused on tasks at school angsgchological evaluations. He received

accommodations on standardized testing in school due to these limitations, and an

Individualized Educational Plan was pregdito make necessary modifications to

the claimant’s curriculum, including special educational classes. Vocational records

indicate that the claimant needed to increase his pace at work.

AR 26.
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In the following paragraph, the ALJ noted as a procedural matter that the limitations
identified in 12.05D for purposes of the listing analysis

are not a residual functional capacity assessimgrare used to rate the severity of

mental impairments at steps 2 and 3 efsaquential evaluation process. The mental

residual functional capacity assessment used at steps 4 and 5 of the sequential

evaluation process requires a more detailed assessment by itemizing various

functions contained in the broad categories found in paragraph B of the adult mental
disorders listings in 12.00 of the Listiog Impairments (SSR 06-8p.). Therefore,

the following residual functional capacityssessment reflects the degree of limitation

the undersigned has found in the “paragraph B” mental function analysis.

AR 26. The ALJ then assigned Mr. WashingtonREC for light work limited to simple and
repetitive work. AR 27.

In his mental RFC analysis, the ALJ summarized the evidence of record, including Dr.
Neville’s mental residual functional capacityaevation of Mr. Washington. The ALJ noted that
Dr. Neville found that Mr. Washington had moderate limitations in maintaining concentration,
persistence, or pace as a resfilis borderline intellectual futioning. The ALJ also noted that
Dr. Neville further explained his opinions, findindpét the claimant retained sufficient capacity for
necessary work-related interaction with peerd supervisors, and had the cognitive capacity to
comprehend and carry out simple instruction&R 29. After evaluang the evidence of Mr.
Washington’s mental impairment, the ALJ explained his RFC finding. As to the issue of
concentration, persistence, or pace, the ALJ noted that Mr. Washington

has a moderate limitation regarding pace but has shown that he can become more

proficient at work activities over time. €fclaimant’s school records indicate that

he has consistently maintained a gadtitude towarddarning, and although he

required special education services aodommodations in standardized testing, he

earned his high school diploma through deteatiom and hard work. It appears that

the claimant has continued to apply this solid work ethic in the context of his

employment, and as such remains capable of simple, repetitive work.

AR 30.
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The ALJ concluded with:

In summation, the residual functional capadigling set forth herein is supported

by the findings of consultative examinensd state agency medical examiner Dr.
Neville. The claimant functions in the borderline intellectual range, and has
moderate limitations in adaptation and maintaining sufficient pace. The evidence
shows that he has overcome his limitations in adaptive functioning to a sufficient
degree to perform simple work activities at McDonalds to the satisfaction of his
supervisors, earning high marks for lnb knowledge, quantity and quality of work,

punctuality, and attendance. With adequate vocational support, the claimant has
shown that he is capable of simple, repetitive light work.

In the January 12, 2012 Opinion and Order,Goert recognized that the Seventh Circuit
Court of Appeals has held thabderate limitations in concentration, persistence, and pace are not
adequately considered in an RFC that limits a claimant to simple, unskilled®@danor-Spinner
v. Astrug 627 F.3d 614, 620-21 (7th Cir. 2010) (“In moases . . . employing terms like ‘simple,
repetitive tasks’ on their own will not necessarily exclude from the VE’s consideration those
positions that present significant problems ofamoriration, persistence and pace.”). Likewise,
limiting a hypothetical to simple, routine, and kiled work does not account for difficulties with
concentration, persistence, and pate. (citing Stewart v. Astrue561 F.3d 679, 684 (7th Cir.
2009);Craft v. Astrue539 F.3d 668, 677-78 (7th Cir. 200Bamirez v. Barnhas372 F.3d 546,
554 (3d Cir. 2004)Kasarksy v. Barnhast335 F.3d 539, 544 (7th Cir. 2003)).

The Court also recognized that Sociacrity Ruling 85-15 provides that, “[b]ecause
response to the demands of work is highly individualized, the skill level of a position is not
necessarily related to the difficulty an individwall have in meeting the demands of the job. A

claimant’s condition may make performance otiaskilled job as difficult as an objectively more
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demanding job . . ..” SSR 85-15, at p. 6. “Any impairment-related limitations created by an
individual's response to demands of work . . . must be reflected in the RFC assessinent.”

In that Opinion and Order, the Court found that “the ALJ discussed Mr. Washington’s
alleged limitations regarding the intensity, persists and limiting effects of his symptoms and
found him not entirely credible, relying on the diwal evidence of record to find that Mr.
Washington’s limitations in this area were the result of motivation rather than his disability. The
ALJ explicitly discussed the weight of this evidernn formulating his RFC.” The Court also noted
that, in contrast to cited cases, the ALJ asplicitly found that Mr. Washington’s allegations as
well as the medical evidence support a limitation to simple and repetitive work, which the ALJ
included in the RFC as well as the hypotheticals to the $#Jan. 12, 2012 Opinion and Order
(comparing Sullivan v. Astru@&25 F. Supp. 2d 928, 936-37 (N.D. Ill. 2011) (finding in the RFC
analysis that the claimant had the ability to carry out simple tasks at a consistent pace despite a
reduced ability to handle stress and pressure in the workplateyyhite v. Astrue820 F. Supp.
2d 839, 848-49 (N.D. lll. 2011) (remanding becauseAhJ did not adequately explain how she
accounted for limitations in concentration, persistence, and pace by limiting the claimant only to
simple and repetitive tasks)).

Again, the Court finds that the ALJ's menRFC analysis sufficiently described Mr.
Washington’s limitations resulting from his mentapairment and moderate limitation in pace. In
this instance, the limitation to simple, repetitiverlvexplicitly accounts for this moderate limitation
in pace. In the instant motion, Mr. Washingtbwmes not contest any aspect of the above-cited
portions of the ALJ’s decision or the medicalrapns relied on by the ALJ to make this finding.

Therefore, the Court denies the motion on this issue.
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CONCLUSION

Based on the foregoing, the Court her&@®ANTS Plaintiff's Motion to Alter or Amend
Judgment Pursuant to F.R.C.P. 59(e) [DE 35].

For the reasons set forth in this Order, the Court heB#RANTS the relief requested in
Plaintiffs Memorandum in Support of his Motion to Reverse the Decision of the Commissioner of
Social Security [DE 26] an@RDERS that this matter iIREMANDED for further proceedings
consistent with this Order.

The CourtDIRECTS the Clerk of Court to enter judgmeantfavor of Plaintiff and against
Defendant.

SO ORDERED this 31st day of July, 2012.

s/ Paul R. Cherry

MAGISTRATE JUDGE PAUL R. CHERRY
UNITED STATES DISTRICT COURT

CC: All counsel of record
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