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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

DIANNA HEAVILIN, )

Haintiff,

V. Case No. 2:10-CV-505-JvB

— N

MADISON NATIONAL LIFE INSURANCECO. )
and DISABILITY REINSURANCE )
MANAGEMENT SERVICES, INC., )

)

Defendants. )

OPINION AND ORDER

Plaintiff Dianna Heavilin was a guide® counselor in Indiana’s South Central
Community School Corporation for 16 years, unté sld not return to work following a critical
performance review in May 2009. The next montlyjrRiff filed a claim for long-term disability
benefits under her policy with M&on National Life InsurancedC alleging that her adult stress
reaction, fiboromyalgia, and otheredical conditions rendered her totally disabled and unable to
work. Madison National denied the claim, camihg that Plaintiff was not disabled for the
requisite minimum 90 days. Third-party administrator Disability Reinsurance Management
Services, Inc. (‘“DRMS”) affmed the denial upon appeal.

In December 2010, Plaintiff sued Madison National and DRMS for breach of contract
and breach of covenant of good faith and digaling. In August 2012, both Defendants moved
for summary judgment. The Court denies Madisotiddal’'s motion as to the breach of contract
count because genuine issues of material factinetmde resolved at trial. However, the Court
grants DRMS’s motion as to the same count, ag#fif conceded in her response brief that she
had no contractual relationshiptyDRMS. Finally, the Court gints both Defendants’ motions

regarding breach of covenant of good faitikdl &ir dealing because Plaintiff failed to
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demonstrate that either acted with “dishonesppse, moral obliquityfurtive design, or ill

will,” the state of mind required for bad faith.

A. Summary Judgment Standard

Summary judgment is apppriate “if the pleadings, depositions, answers to
interrogatories, and admissions de ftogether with the affidavitg any, show that there is no
genuine issue as to any material fact andttitemoving party is entitled to a judgment as a
matter of law."Celotex Corp. v. Catretd77 U.S. 317, 322 (1986) (ciy Rule 56(a) of the
Federal Rules of Civil Procedure). Once the moyiagy has produced evidence to show that it
is entitled to summary judgment, the party segko avoid such judgment must affirmatively
demonstrate that a genuine issuenaterial fact remains for tridLINC Fin. Corp. v.
Onwuteakal29 F.3d 917, 920 (7th Cir. 1997).

In deciding a motion for summary judgment,caid must “review the record in the light
most favorable to the nonmoving party and . awdall reasonable inferences in that party’s
favor.” Vanasco v. Nat'l-Louis Uniy137 F.3d 962, 965 (7th Cir. 1998). Nevertheless, the
nonmovant may not rest upon mere allegations;rust support the assertion by[ ] citing to
particular parts of materials in the recorBl€d. R. Civ. P. 56(c)(1)(A). A genuine issue of
material fact is not shown by the mere existenf “some alleged factual dispute between the
parties,”Anderson v. Liberty Lobby, Inet77 U.S. 242, 247 (1986), or by “some metaphysical
doubt as to the material factddatsushita Elec. Indus. Co., Ltd. v. Zenith Radio Catp5 U.S.
574, 586 (1986). Rather, a genuine ésfimaterial fact exists onlf “a fair-minded jury could

return a verdict for the [nonmovimgarty] on the evidence presentedriderson477 U.S. at



252. It is well-settled that sumnygudgment should be granted “gnihere it is perfectly clear
that there is no dispute about eiththe facts of the controversy the inferences to be drawn
from such facts.Cent. Nat'l Life Ins. Co. v. Fid. & Deposit Co. of M826 F.2d 537, 539 (7th

Cir. 1980) (citingU.S. v. Diebold, In¢.369 U.S. 654, 655 (1962)).

B. Material Facts
(1) Plaintiff's Employment with South Central Commnity School Corporation

Plaintiff worked as a guidance courmeior South Central Community School
Corporation in Indiana for 16 years, from 19632009. (DE 31-3 at 3.) Her primary job duties
were student scheduling, curriculum developmeatent communications, testing programs, and
individual and group counsaly for careers and post-secangeducation. (DE 31-2 at 45.)

During her employment, Plaintiff receenultiple performance evaluationtd.( DE
27-14 at 23—-34.) The former principal, John Arngditye Plaintiff a positive performance review
in March 2007, after which Rick Gregg tooker and became Plaintiff's supervisdd.)

Between 2007 and 2009, Plaintiff receivedreasingly negative reviewsd()

In the May 15, 2009, evaluation, Principal GreggddPlaintiff as “unsatisfactory” in the
areas of curriculum, student support teang communication. (DE 2¥4 at 30—31.) He noted
her failure to improve since previous reviewith continued tardirgs, negativity, blaming
others, security problems in administerthg ISTEP+ state standardized test, and other
unprofessional behavior sual texting studentdd( at 31-32.) Principal Gregg recommended
that Plaintiff “improve visibiity by taking a lap around the haland stopping to talk with

students and teacherslti(at 32.) He provided Plaintiff with additional ways to address these



problems in the “2009/2010 Improvement Plamd’ @t 33—-34.) Plaintiff felt “devastat[ed]” and
“insult[ed]” by the principal’s sggestions (DE 27-1 &t3), but she also understood that her job
was in jeopardy if she did not satisfy g@ministration’s expeations during the 2009-2010
school year (DE 27-14 & DE 31-3 at 7).

Following this review, Plaintiff did not reta to work. (DE 31-3 at 7.) Defendants claim
Plaintiff decided to quit heop voluntarily because of thengon between her and Principal
Gregg’'s administration. (DE 28 at 2, 4-5.) Imtrast, Plaintiff claimshe stopped working upon
the recommendation of her phyisie, DE 31-4 at 3, because ltmtally disabl[ing]” medical
conditions prevented her from performing the ptgisrequirements ahe guidance counselor

position (DE 1 at 3).

(2) Plaintiff’'s Medical History

Plaintiff had seen three doctors in the gdaading up to her disability claim in June
2009: Dr. Ailes, her long-time family physiciaDy. Silberman, a neurologist; and Dr. Demko, a
chiropractor. Later, in May 2010, she met with Dr. Neucks, a rheumatologist.

Plaintiff has been a patient of family pigian Dr. Ailes since 1983. (DE 32-2 at 71.) Dr.
Ailes testified that hérst treated Plaintiff with medication for fibromyalgia in 2001. (DE 27-13
at 4.) On May 20, 2009—just five days after Ridf's poor performancevaluation by Principal
Gregg—he diagnosed her with “[a]dult stress tiea¢ fibromyalgia, costochondritis of the left.
Plan is off work for now.”Id. at 5.) On June 24, 2009, Dr. Ailes signed an Attending
Physician’s Statement to accompany Plaintiffsuirance claim, in which he listed a primary

diagnosis of adult stress reactiamd a secondary diagnosis dirfimyalgia as the reasons for



Plaintiff's inability to work. (d. at 12.) At his May 16, 2012, depiien, Dr. Ailes opined that
“[t]he adult stress reaction hgstten better. It's not an isstieven though it “was the primary
thing affecting the fibromyalgia at the timeld()

Starting in January 2009, neurologist Dr. Sithan treated Plaintiff for fiboromyalgia (DE
32-2 at 72), but he did not diagnose her witmgfead, she “came with that diagnosis” (DE 29-
12 at 2). He also testified thibromyalgia is characterized Bynuscular discomfort and pain,
which is very chronic. By definition, it lsao be at least smonths of pain.”Id.) It also causes
sleep disturbances and “the fiboromyalfpg,” or clouding of gatient’s thoughtslid.) He
explained that the test for fibromyalgia is médten at least eleven “tender points” of intense
pain are present in the patient’s arms, legs, and trichlat(2—3.) However, Dr. Silberman has
never found more than nine onteender points in Plaintiffld. at 3, 7.)

Chiropractor Dr. Demko worked with Plaifitas of July 2002. (DE 32-2 at 72.) Through
muscle testing and palpations, he diagnoseavita myofascial pain syndrome and chronic
headaches. (DE 27-11 at 5.) Hd dot diagnose Plaintiff withBromyalgia, instead relying on
her statement that another doctor diagnosettlita 3.) Dr. Demko also testified that he only
treated the fibromyalgia indirdg as a complicating factor ¢flaintiff's muscular condition.

(Id.) He did not remember anything indiicaf that she was disabled before 2008. 4t 2.)

Rheumatologist Dr. Neucks became invaladter Plaintiff's claim with Madison
National was on appeal to DRMS. (DE 32-Z3+73; DE 32-3 at 21-23.) In May 2010, he
diagnosed Plaintiff with fiboromyalgia when sheted positive for twelveut of fourteen tender
points. (DE 32-3 at 21-22.) Pldififi also scored 85 out of 100 pus on the fibromyalgia impact
guestionnaire.ld. at 22.) Dr. Neucks stated that an aggr fibromyalgia pati@ scores about 50

points, and a significantly impad patient scores around 7@l.J His additional diagnoses were



degenerative disc disease with spondylolisthesarpal tunnel syndrome, possible peripheral
neuropathy, sleep apnea, degetieeaarthritis, ad depressionid.)

All four doctors, with Plaintiff's consent, leased Plaintiff's medical records for review
in the original claim and appeal processeddifionally, these doctors submitted written answers

to Defendants’ questions and eventuallyevdeposed for purposes of this lawsuit.

(3) The Madison National Long-Term Disability Policy

Plaintiff does not dispetDefendants’ summary of the redat terms and exclusions of
the Madison National Long-Term DisabiliBolicy in their memoranda supporting summary
judgment. (DE 31 at 4; DE 32 at 4.)

The Policy under which Plaintiff seeks long-tedimability benefits was issued to the
South Central Community School Corporatioreefive January 1, 2009. (DE 27-1 at 6.) In the
insuring clause, Madison National promised tifidftyou become Disabled while insured under
the Group Policy, we will pay LTD [Long-Term Disitity] Benefits according to the terms of
your Employer’s coverage under the Group Policigrafe receive satisfactory Proof of Loss.”
(Id. at 12.)

An insured becomes “Disabled” when:

during the Elimination Period and yoOmwn Occupation Period you are, as a

result of Physical Disease, Injury, [or] ktal Disorder . . . unable to perform one

or more of the Material Duties gbur Own Occupation, and, due to such

inability, your work earnings are less than 80% of your Indexed Predisability

Earnings, and you are incapable of @agr80% or more of your Indexed

Predisability Earnings.
(Id. at 17.) In order to qualify for benefits etinsured must be tmtinuously Disabled”

throughout the Elimination Period, which is at least “90 consecutive calendar ddyat™g, 8.)



The Policy considers the insured’s “Own Ocdigd to be “the occupation you routinely
perform for the Employer at the time Disabiliggins. We will look at your occupation as it is
normally performed in the national economy, instebldow the work tasks are performed for a
specific employer or at specific location.”Ifl. at 9.) Similarly, “Mateial Duties” are “the

duties generally required by employers in thearati economy of those engaged in a particular
occupation that cannot be reasonably modified or omittédl.a(12.)

The Policy defines “Physical Disease™aghysical disease entity or process that
produces structural or functional changes alibdy as diagnosed by a Physician,” whereas an
“Injury” is “a bodily injury thatis the direct result of an accidefftat is not related to any other
cause, and which in and of itself resuftsyour Disability within 90 days.”I¢l. at 9.) Finally, a
“Mental Disorder” is “any mental, emotional,Hmevioral, psychological, personality, cognitive,
mood, or stress-related abnormality, disorderpdistnce, dysfunction, or syndrome listed in the
latest edition of American Psychiatric Assaiton Diagnostic and Statistical Manual or the
International Classification of Diseaseld.

The Policy contains a number of exclusitmsoverage: “[y]oware not covered for a
Disability that has nobeen diagnosed by your attending Rtigs. Subjective complaints alone
will not be considered conclusive evidence &fisability. The attending Physician must be able
to provide objective medical evidence to suppastdriher opinion as ihy you are not able to

perform the Material Duties of your occupationd.(at 23.)



(4) Plaintiff’'s Claim for Benefits under the Malison National Long-Term Disability Policy

On June 28, 2009, Plaintiff fidea claim for long-term disability benefits under the
Policy. (DE 31-2 at 11-12.) She claimed thatdisability was causkby “[d]epression and
fibromyalgia—high level emotional stress and chegeain,” and her doctor ordered “no work at
this time due to emotional stresdd.(at 12.) Dr. Ailes also progied an Attending Physician’s
Statement with a primary diagnosis of adiiiess reaction and acondary diagnosis of
fiboromyalgia. (d. at 15-16.) He recommended “no worktas time” and noted that Plaintiff
“became unable to work” as of May 15, 2009, theedd her unpleasant performance review and

the last day that she reported for wotk. @t 15.)

(5) Madison National’'s Consideration ash Denial of Plaintiff's Claim

Madison National Claim Specialist Scott Lull@viewed Plaintiff's initial documents
and requested additional recsrtom Drs. Silberman and Demko. (DE 27-9 at 4.) Family
physician Dr. Ailes also providatbtes of Plaintiff's office vis beginning in March 2009. (DE
27-13 at 28—-32.) He first diagnosed tamlult stress reaction” on May 20, 2008. @t 5) and
noted improvements in Plaintiff’'s conditiontae July 15, August 10, and October 26 visils (
at 5, 13, 17)Neurologist Dr. Silberman submitted recewbs of January 2009, when he started
treating Plaintiff for fioromyalgia. (DE 27-12 8+26.) He also noted on July 2, 2009, that
“[s]he’s now feeling much better. . especially with less stressléi(at 6.) Finally, chiropractor
Dr. Demko gave Madison Natiolnais office notes, which specify “subjective” complaints from

the patient and “objective” supporting eviderfrom the doctor. (DE 27-11 at 4, 7-8.)



Lullof forwarded Plaintiff’'s records to Behaorial Medical Interventions (“BMI”) for an
independent review by psychiatrist Dr. Shipkd aeurologist Dr. Mclintire. (DE 27-9 at 5.) The
former contacted Dr. Ailes by phone, and th&elacontacted Dr. Silberman by phone. (DE 27-1
at 45-46.) Dr. Shipko sent a written summaryhef conversation to Dr. Ailes for revisionkl.§

Dr. Ailes’s “minor changes” didiot affect Dr. Shipko’s conclusn that Plaintiff's psychiatric
illness only prevented her from working between May 20 and July 15, 2608t 47; DE 27-9
at 11.) However, Dr. Ailes adamantly asserts Higtvords were taken out of context and his
revisions should have changed Shipko’s outcome. (DE 27-18 13-14.) As for the claimed
fiboromyalgia, Dr. Mcintire concluded that Ptiff had no neurologicalisability. (DE 27-9 at
11.) Finally, BMI psychologisKate Harri interviewed Platiff via phone and learned that,
despite her asserted medicalitaions, Plaintiff was still abléo clean her house, cook, see
friends, take her mother to doctors’ appointrsergad, and research genealogy at the library.
(Id.; DE 27-1 at 42—45.)

Lullof reviewed Plaintiff's claim documentnd medical records and BMI’s reports
before denying her claim on October 14, 2009. (DR 21-10-13.) He concluded that Plaintiff
was not neurologically disabled, déspher asserted fibromyalgidd(at 11.) He further
concluded that Plaintiff wasnable to work between May 15 and July 15, 2009, because of the
extreme stress she experiencddrdier negative performance rewi, but by July 15, she “had
returned back to [her] psychiatti@seline as a result of treatmentd.) Madison National
believed Plaintiff's stress-indumg problems were localized atrirevious school because of
personal conflicts with that administratioid.(at 11-12.) Because her two-month-long disabling

condition did not last for at least 90 days asytblicy required and because she could continue



performing her occupation elsewhere, Madisotidtal denied Plaintiff's claim for long-term

disability benefits.1fl. at 12.)

(6) Plaintiff's Appeal and DRMS’sAdministration of the Appeal

Madison National received Plaintiff’'s written appeal on November 16, 2009 (DE 32-3 at
39-49), which she withdrew before Madison National consideret! a&t(34).Plaintiff then
submitted her renewed appeal on June 10, 2010, arthahghe had been totally disabled from
May 16, 2009, to present. (DE 32-2 at 70-74.) Saened fibromyalgia was her “primary
reason for not returning to woe{ter 7/15/2009” (DE 32-3 at 42) and that she “suffers from
sleep apnea, degenerative disc disease of thigduspine, osteoarthritis, possible peripheral
neuropathy, adult stress reactiondaepression,” all which made€‘inpossible to consistently
and adequately perform her jobaa&uidance Counselor” (DE 32-2 at 70).

Madison National forwarded Plaintiff's entiegpeal to a third-pty administrator,
DRMS. (DE 29-10 at 2.) Senior Appeals Analystnifer Pardi-McCarthy reviewed Plaintiff's
file (id. at 3, 6—7) and requestpdrformance evaluations from her employer &t 8). She then
had University Disability Consortium conduct an independent revidairftiff's entire claim
history, including the previous record reviews.) Psychiatrist Dr. Lug reviewed the alleged
psychiatric disabilities (DE 29-&t 14—-29), and Physical Mediciaed Rehabilitation Specialist
Dr. Wagner reviewed the atjed physical disabilitiesd. at 3—13, 28-29). Consistent with
Madison National’s decision, Diturie opined that Plaintif§ psychiatric functioning had
returned to normal by July 15, 2009, and thatdteess was likelgttributable to the

deteriorating relationship wither former supervisordd( at 25—-26.)

10



Dr. Wagner concluded that the medical evide supported findings of fibromyalgia,
knee osteoarthritis, and mild sleep apnédagt 10), but noted that&htiff’'s pain complaints
were greater and pain treatments were lesswloand be expected for the asserted conditions
(id. at 11-12). Because of this contradictorydence, Dr. Wagner supported the claim denial
(id. at 11-13), also recommending permanentiotisins on walking, standing, and other
movements to accommodate Pldftgiphysical problems at workd. at 10-11).

After Pardi-McCarthy reviewethe two doctors’ reports andetlentire claim file (DE 29-
10 at 9), DRMS upheld the bertsfdenial on December 3, 200€.(at 10; DE 32-1 at 48-52).
Like her complaint against Madison National, Ridi contends that shand Dr. Ailes provided
numerous corrections and clarificas to the seemingly inconsistent record that DRMS failed to

adequately consider. (DE 32 at 17-18.)

C. Discussion
(2) Count I (Breach of Contract) Aainst Defendant Madison National

The Court agrees with Plaintiff that there gemuine issues of material fact that need to
be resolved at trial before determining wietMadison National breached its long-term
disability insurance cordct with Plaintiff by denyig her claim for benefits.

In order for Plaintiff to qualify for benefitsnder the Policy, she must be “disabled” for at
least 90 days and unable to return to work indogupation as a guidanceunselor. The record
is contradictory as to the severity and durabbPlaintiff's claimed dsability, as well as its
impact on her job. For example, Plaintiff assatie cannot do the sedentary work of a guidance

counselor, but she is able to do similar taskfsas reading and gealogy research in the

11



library, as well as more active work like cl&amnher house, cooking, andiving her mother to
doctors’ appointments. It is also unclear whethe tender point test or fibromyalgia impact
guestionnaire is a reliable and objective waglismnose fibromyalgia, and, if so, when Plaintiff
demonstrated the requisite twelve outafrteen tender points for a positive finding of
fibromyalgia.

Because the parties disagree on the properpretation of the medical evidence from
Drs. Ailes, Silberman, Demko, and Neucks—whicimiterial to whethePlaintiff was disabled
from working as a guidance counselor withia terms of the Policy and thus whether Madison
National wrongfully denied her claim for insu@benefits—this matter reot appropriate for
summary judgment. Rather istthe jury’s job to weigh the evidence and determine the
credibility of the witnesses, eventually decidimgich interpretation of,r&d inferences from, the
conflicting medical evidence to accept. Therefdhe Court denies Madison National’s motion

for summary judgment on the breach of contract count.

(2) Count Il (Breach of Covenant of Good Faitnd Fair Dealing) Against Defendant
Madison National

“Indiana law has long recognizedegal duty, implied in alhsurance contracts, for the
insurer to deal in good ita with its insured.’Freidline v. Shelby Ins. Cor74 N.E.2d 37, 40
(Ind. 2002). The unique nature of an insuracmatract may create &itnes contractual,
fiduciary, and adversarial relationships, for exampls the insured purases the policy, makes
privileged statements to the insurance company, and makes a claim for bEnefitss. Co. v.
Hickman 622 N.E.2d 515, 518 (Ind. 1993). Howeveg thuty of good faith and fair dealing

only arises when the insurer and the insured lad'gpecial” or fiduciaryrelationship that goes

12



beyond traditional, arms-lerfgtontract transactionkl. Breach of this dutgonstitutes a tort
because “[e]asily foreseeable is the harm thatiprately results to an insured, who has a valid
claim and is in need of insurance proceetlsr & loss, if good faith is not exercised in
determining whether to honor thaah. . . . [I]tis in society’s iterest that there be fair play
between insurer and insuredd’ at 518-519 (citation omitted).

Anotherlongstandingndiara rule is that an insunae company may, in good faith,
dispute the validity or amount of a claifd. at 520;Freidline, 774 N.E.2d at 40. A breach of the
covenant of good faith and fair dealing occurewhan insurer . . . denies liability knowing
there is no rational, principldehsis for doing so . . . . To probad faith, the plaintiff must
establish, with clear and convincing evidencat the insurer had knowledge that there was no
legitimate basis for denying liabilityPreidline, 744 N.E.2d at 40 (citations omitted). The
required state of mind for bad faihone “reflecting dishonepurpose, moral obliquity, furtive
design, or ill will.”Monroe Guar. Ins. Co. v. Magwerks Cqr29 N.E.2d 968, 977 (Ind. 2005)
(quotation omitted).

Here, the Court must determine whetheterafeviewing the record in the light most
favorable to Plaintiff and drawg all reasonable inferencesher favor, she cannot possibly
demonstrate with a preponderance of the eviddrateMadison National denied her claim in bad
faith. See Lummis v. State Farm Fire & Casualty, @005 U.S. Dist. LEXIS 12346 (S.D. Ind.
June 16, 2005) (the standard for proving thak faéth occurred is preponderance of the
evidence, even though that standaedomes clear and convincing evidence when the plaintiff is
trying to prove that she deseryasitive damages for bad faith).

Plaintiff challenges Madison National’s aged good faith in pragssing her claim for

benefits. Although there is medical evidence sutipgthe denial, Plairfti has also presented

13



evidence that Madison National disregarded sofitbe records regarding the duration and
effects of her medical conditions. For example, Alles’s office notes from as far back as 2001
indicate treatment for fibromyalgia. Plaint#fso challenges the appropriateness of Madison
National’'s handling of her claim, for example,xs Shipko refused to change his opinion that
Plaintiff was not disabled after Dr. Ailes amended multiple statements in the summary of their
conversation, upon which Dr. Shipko relied to make his determination.

However, these facts are not sufficienestablish bad faith on the part of Madison
National, as Plaintiff e failed to demonstrate the requisitental state behind the claim denial.
The conflicting medical evidence may be relevaritdobreach of contract claim, but, as for bad
faith, Madison National had the right to evdkithe validity of Plaintiff's evidence and
ultimately deny her benefits. Moreover, Dr. Stuglid take into consideration Dr. Ailes’s
conversation corrections before deciding to mamniés professional opinion that Plaintiff was
not disabled. Just because Dr. Shipko interpreted Plaintiff's medical records differently than her
family physician does not mean that Madisoridial acted with ilintentions. Because a
reasonable juror could not infer that Madisonidlzal knew Plaintiff was “totally disabled” for
longer than 90 days and chose to denyct@m anyway, Madison National’s motion for

summary judgment as to the hoh of covenant of good faith afadr dealing count is granted.

(3) Count | (Breach of Contrack Against Defendant DRMS
In Plaintiff's response t®ORMS’s motion for summary judgment, she conceded that
“DRMS cannot be held liable for Madison Natitindalleged] breach of the disability policy

since Indiana law provides that grad party to the contract cée held liable for its breach.

14



Rodriguez v. Tech Credit Union Corpg24 N.E.2d 442, 447 (Ind. App. 2004).” (DE 32 at 20).
Because Plaintiff had no contractual relatiopshith DRMS, her breachf contract claim
against it is without meritDRMS’s motion for summary judgméeon the breach of contract

count is granted.

(4) Count Il (Breach of Covenant of Good Faithnd Fair Dealing) Against Defendant DRMS

The duty of good faith and fair dealing mayse through a contract or a fiduciary
relationship. Plaintiff conceddtiat she had no contractual teaship with DRMS, so such a
duty could not have arisen by contract. Buamopinion written by Judge David F. Hamilton,
the court inSieveking v. Reliastar Life Ins. C&009 U.S. Dist. LEXIS 52763 (S.D. Ind. June 23,
2009), held that a third-party administratoraofinsurance claim may have a fiduciary
relationship with the insured, giving risga duty of good faith and fair dealing.

Sievekings factually similar to the present ca$@at plaintiff had been a teacher for 24
years in Indiana before she stoppedkirmy due to multiple lung problemkl. at *1. “Believing
that Sieveking’s impairments affected her only imi¢tently and that she retained the ability to
work as a teacher at a different location, defendants denied heiirtltity and in three
internal appeals.ld. at *1-2. She sued the insurance conypand the third-party administrator
for breach of contract and breach of covemdmood faith and fair dealing, and both defendants
moved for summary judgment as to the latitetr The court reviewed thrie Insurance Co.
factors for bad faith—"(1) making an unfounded szflito pay policy proceeds; (2) causing an

unfounded delay in making payment; (3) deceithlngjinsured; and (&xercising any unfair
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advantage to pressure an insurdd msettlement of [her] claimErie Insurance Cq 622
N.E.2d at 519—and denied the defendants’ motiwhst *3, 5-6.

Judge Hamilton decided that the third-party adstrator could be liable to the plaintiff
for bad faith, even if it was notgarty to the insurance contrald. at *5—-6. He explained:

The relationship of insurer to insured is at times fiduciary in nafre, 622

N.E.2d at 518. As the administrator&ieveking’s claim and the employer of

those persons who actually made tkeeisions to deny her claim, Madison

National [the third-party administrator in this case] owed Sieveking a fiduciary

duty to administer her claim in good faith.

Id. Any contrary result would be illogical, as imsured maintains the same trust and confidence
in the company handling her claim and the company handling her appeal, assuming both
fiduciaries will reach a fair and accurate outcoménencase at all stages of the process. For this
reason, DRMS’s attempt to distinguiSkevekingrom the present case is unconvincing. It does
not matter whether the third-pagministrator handled the initialaim denial plus the appeals

or the appeals only; the thighrty administrator owes ansired the same duty of good faith

and fair dealing throughout thet&a insurance claim process.

Accordingto SievekingDRMS did have a duty of good faidimd fair dealing to Plaintiff,
but, unlike in that case, a reasonable jwaisld not find that DRMS breached its duty to
Plaintiff. Much like her claim of bad faith agait Madison National, Plaintiff's claim against
DRMS comes down to its alleged disregarding afgpaf her medical records and of Dr. Ailes’s
corrections to, and clarifications of, the medieaidence during the appeal process. Here too,
Plaintiff has not demonstrated thexjuired mental state of dishatg or ill intentions underlying
DRMS'’s actions. Senior Appeals Analyst Pardi®éethy reached out to &htiff’'s employer for

additional information and sougatsecond independent reviewRi&intiff's entire claim file.

Both the psychiatrist and the physical medi@ne rehabilitation speciatiagreed with Madison
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National’s original denial gcision, supported by their profemsal opinions on Plaintiff's
conflicting medical records. DRMS did not attad faith when it followed its third-party
appeal process, providing ample oppnity for Plaintiff's claims tde reviewed and resulting in
an unfavorable outcome for Plaintiff. Therefpthe Court grants DRMS’s motion for summary

judgment as to the breach of covenaingood faith and fair dealing count.

D. Conclusion
For these reasons, the Court:
e Denies in part Defendant Madison Natibsanotion for summary judgment (DE 27)
as to the count for breach of contract;
e Grants in part Defendant Madison Natibsianotion for summary judgment (DE 27)
as to the count for breach of covenant of good faith and fair dealing; and

e Grants Defendant DRMS’s motion for summary judgment (DE 29).

SO ORDERED on December 12, 2012.

S/ Joseph S. Van Bokkelen
JOSEPHS. VAN BOKKELEN
UNITED STATES DISTRICT JUDGE
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