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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

A.A., a minor, by LAURISA ANTLE, her )
custodial parent and next friend, )
Plaintiff, )
)
V. ) CAUSE NO. 2:11-CV-60-PRC
)
PORTAGE TOWNSHIP SCHOOLS, )
Defendant. )

OPINION AND ORDER

This matter is before the Court on Defendant’s Motion for Summary Judgment [DE 29], filed
by Defendant Portage Township Schools on Jar, 2013, and on Defendant’s Motion to Strike
Portions of Plaintiff's Statement of GenuiDesputes [DE 44], filedy Defendant on May 3, 2013.

For the reasons set forth in this Opinion and Orither Court grants in part and denies in part the
Motion to Strike, denies the Motion for Summadndgment as to the Title IX and § 1983 claims,
and remands the state law claims.

PROCEDURAL BACKGROUND

On January 20, 2011, Plaintiff A.A. filed a @plaint against Defendant Portage Township
Schools in the Porter County, Indiana Superior Cdldintiff brings fedeal claims under Title IX
of the Education Amendment of 1927, 20 U.S.C. § 1681 (Count IV), and the Fourteenth Amendment
Equal Protection Clause, 42 U.S.C. § 1983 (Coun@ll@ging that Defendant failed to prevent,
stop, or remedy known, ongoing, severe, pervasive, and objectively offensive sexual harassment
amounting to gender discrimination against Plaintiflaintiff also alleges state law claims of
negligence, negligent infliction of emotiondistress, and negligent hiring, supervision, and
retention (Counts I, II, 1I).

Defendant removed the case to this Court on February 16, 2011. On February 22, 2011,
Defendant objected pursuant to Federal Rule @il €rocedure 17 that Plaintiff, a minor, did not

have the capacity to sue or be sued. Mamch 10, 2011, an Amended Complaint was filed with
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Plaintiff identified as A.A., a minor, by Laurisa A@, her custodial parent and next friend; there
were no substantive changes to the Amended Gomtp Defendant filed an Answer to the
Amended Complaint on March 11, 2011.

On January 31, 2013, Defendant filed the instant Motion for Summary Judgment and
memorandum in support. Plaintiff filed a response brief on April 10, 2013. On May 3, 2013,
Defendant filed a reply in support of the Mwtifor Summary Judgment as well as the instant
Motion to Strike Portions of Plaintiff's Statentesf Genuine Disputes. Plaintiff filed a response
to the Motion to Strike on Ma¥3, 2013. Defendant has not filedeply in support of the Motion
to Strike, and the time to do so has passed.

The patrties filed forms of coast to have this case assigned to a United States Magistrate
Judge to conduct all further proceedings and teiothe entry of a final judgment in this case.
Therefore, this Court has jurisdiction to decide this case pursuant to 28 U.S.C. 8 636(c).

SUMMARY JUDGMENT STANDARD

The Federal Rules of Civil Procedure mandate that motions for summary judgment be
granted “if the movant shows that there is no gendisigute as to any material fact and the movant
is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). Rule 56 further requires the entry
of summary judgment, after adequate time for discovery, against a party “who fails to make a
showing sufficient to establish the existence oelament essential toahparty’s case, and on
which that party will bear the burden of proof at trigC&lotex Corp. v. Catretd77 U.S. 317, 322
(1986) (citing Fed. R. Civ. P. 56(c)). “[SJummaunggment is appropriate — in fact, is mandated —
where there are no disputed issakmaterial fact and the movamiust prevail as a matter of law.

In other words, the record must reveal thataasonable jury could find for the non-moving party.”
Dempsey v. Atchison, Topeka, & Santa Fe Ry,. X&ok-.3d 832, 836 (7th Cir. 1994) (citations and

guotations omitted).



A party seeking summary judgment bears titeainesponsibility of informing the court of
the basis for its motion and identifying those portions of the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, that it believes
demonstrate the absence of a geaussue of material facGee Celotexd77 U.S. at 323Fed. R.
Civ. P.56(c). The moving party may discharg@nitsal responsibility by simply “‘showing’ — that
IS, pointing out to the district court — that thés an absence of evidence to support the nonmoving
party’s case.Celotex477 U.S. at 325. When the nonmovingpaould have the burden of proof
at trial, the moving party is not required tgpport its motion with affidavits or other similar
materials negating the opponent’s clai@elotex 477 U.S. at 323, 32&reen v. Whiteco Indus.,
Inc., 17 F.3d 199, 201 n.3 (7th Cir. 199B)tzpatrick v. Catholic Bishop of Chi916 F.2d 1254,
1256 (7th Cir. 1990). However, the moving party, if it chooses, may support its motion for summary
judgment with affidavits or other materiaksnd, if the moving partyhas “produced sufficient
evidence to support a conclusion that there are noige issues for trial,” then the burden shifts
to the nonmoving party to show that issue of material fact exist8ecker v. Tenenbaum-Hill
Assoc, 914 F.2d 107, 110-111 (7th Cir. 1990) (citations omittedg also Hong v. Children’s
Mem’l Hosp, 993 F.2d 1257, 1261 (7th Cir. 1993).

Once a properly supported motion for summary judgment is made, the non-moving party
cannot resist the motion and withstand summastgment by merely resting on its pleadin§ee
Fed. R. Civ. P. 56(ePonovan v. City of Milwauke&7 F.3d 944, 947 (7th Cir. 1994). Rule 56(e)
provides that “[i]f a party fails to properly supportassertion of fact or fails to properly address
another party’s assertion of fact as requirecRioje 56(c), the court may . . . consider the fact
undisputed for purposes of the motion [or] dreenTmmary judgment if the motion and supporting
materials — including the facts considered undispdtgidow that the movant is entitled to it . . . .”
Fed. R. Civ. P. 56(e)(2), (3ee also Anderson v. Liberty Lobby, |dd@.7 U.S. 242, 248-50 (1986).

Thus, to demonstrate a genuine issue of fagthimmoving party must “do more than simply show



that there is some metaphysical doubt as ¢éontfaterial facts,” but must “come forward with
‘specific facts showing that there iganuine issue for tridl Matsushita Elec. Indus. Co. v. Zenith
Radio Corp, 475 U.S. 574, 586-87 (1986) (quoting Fed. R. Civ. P. 56(e)) (emphasis in original).

In viewing the facts presented on a motionsiammary judgment, a court must construe all
facts in a light most favorable to the non-movpagty and draw all legitimate inferences in favor
of that party. See Andersqrt77 U.S. at 255Srail v. Vill. of Lisle 588 F.3d 940, 948 (7th Cir.
2009);NLFC, Inc. v. Devcom Mid-Am., Ind5 F.3d 231, 234 (7th Cir. 1995 court’s role is not
to evaluate the weight of the evidence, to judge the credibility of withesdesletermine the truth
of the matter, but instead to determine whethere is a genuine issue of triable fé&&te Andersgn
477 U.S. at 249-50.

MOTION TO STRIKE

Defendant Portage Township Schools asks th&tdo strike various assertions contained
in Plaintiff's Statement of Genuine Disputbscause they are unsupported by the evidence or
constitute argument. “The purpose of Rule 56ateshents is to identifthe relevant evidence
supporting the material facts, notrtake factual or legal argumentsl’st Source Bank v. Vill. of
StevensvilleNo. 3:11-CV-205, 2013 WL 2285367,*8t(N.D. Ind. May 23, 2013) (citinGady v.
Sheahan467 F.3d 1057, 1060 (7th Cir. 2006)). As WBeurt has routinely he, “[i]n reviewing
a party’s statement of material facts, a court must ‘eliminate from consideration any argument,
conclusions, and assertions that unsupported by the documentedience of record offered in
support of the statement.Td. (quotingPhillips v. Quality Terminal Servs., LL.855 F. Supp. 2d
764, 771 (N.D. lll. 2012)see also Mayes v. City of Hammoad2 F. Supp. 2d 587, 596 (N.D. Ind.
2006) (citing cases).

Defendant is correct that many of the hegdiare argumentative. However, the headings

serve only to organize Plaintiff's Statemen@Gxnuine Disputes, and the Court does not consider



them to be offered by Plaintiff as statementfof supported by evidenc&hus, the Court will not
strike the headings.

As to summaries, introductions, transition phrases, or conclusion paragraphs throughout
Plaintiff's Statement of Genuiri@isputes that are not supported by citation to evidence, the Court
does not consider them to be properly suppodetsfand, thus, does not include them as material
facts for consideration on summary judgment. Thigue of the Court’'s review of any party’s
statement of material facts or statement of gendisputes offered in support of or in opposition
to a summary judgment motion. Furthermore, the Court does not consider Plaintiff's
characterizations of or commentaries on evidence to constitute admissible material facts. Rather,
the Court only considers the matefaadts to the extent they angoported by the evidence of record.

Defendant also argues that many of Plaintdserted material facts are either supported
by inadmissible evidence or unsupported by evidémtiee record. The Court considers each of
these specific objections in turn.

First, Defendant argues thBlaintiff attributes statements of individual employees of
Defendant Portage Township Schools to DefenBaniage Township Schools generally. In these
instances in the Material Facts, the Cous fdentified the individual employee as giving the
testimony and has removed any characterization of the testimony. For example, Plaintiff writes:
“Not only did Defendant expectdhits students would be transfeat safely, it also expected that
its students would be actively protected from assault while at school and even while on a school
bus.” (PIl. Stmt. Genuine Dpsites, p. 5 (citing Dep. of Opriskp, 28, ll. 12-16.)). The cited lines
of Ms. Oprisko’s deposition provide:

Q: As a school board representative, you would expect the school to protect
their kids from assault?

Yes.

This is even on a school bus?

Yes.

>Ox



(PI. Stmt. Genuine Disputesxk 4, p. 28, Il. 12-16 (Oprisko dep.)yhe Court has included in the
Material Facts this statement based on the etgtknce: “School board member Oprisko testified
that, as a school board member, she would expedctihool to protect the kids from assault, even
on a school bus.”

As another example, Defendant cites Riffis statement: “Since Mr. Burch was an
employee of Defendant, Defendant admits it gpomsible for Mr. Burch’s conduct.” (Pl. Stmt.
Genuine Disputes, p. 2 (citing Dey.Oprisko, p. 29, Il. 5-13; Answéf 10.)). In paragraph 10 of
the Answer, Defendant admitted that “[t]he dri&vef these school buses are employees of Portage
Township Schools;” in her deposition, Ms. Opriskdifesl that a school bus driver is an employee
of the school and that generally the school is responsible for the conduct of a school bus driver
because he or she is an employee of the schgmdiadion. Notably, neither citation references Mr.
Burch. Thus, based on the cited evidence, thet@uoeludes the following ints Material Facts:
“Defendant is generally responsible for trenduct of its school bus drivers because they are
employees of the school corporation.” To theeakthat the parties dispute whether the knowledge
of a school board member can be imputed to thed@orporation, that is a legal and not a factual
issue.

Next, Defendant notes that Plafhmakes two references to an incident in which one of the
male students pulled his pants down and stuckdtiem out of the bus window. Defendant argues
that Plaintiff fails to acknowledge that the statlead shorts on under pants, which he did not
pull down, and that Mr. Burch reported the incidefibe Court has included these additional facts
in the Material Facts.

Defendant argues that, in the second full geaph on page 5 of the Statement of Genuine
Disputes, Plaintiff states that “Mr. Burch cowdde ‘all the way back in the bus by looking at the
inside mirror.”” (Mot. Strike, p. 8 (citing Pl. StmGenuine Disputes, pp. 5)). This is incorrect.

That paragraph discusses the training provided to drivers, including Mr. Burch, regarding the use



of mirrors and the explanation by Ms. Whitten thaiu can see all the way back in the bus by
looking at the inside mirror.” (Pl. Stmt. @Gane Disputes, Exh. 1@p. 21-22). There is no
statement in the paragraph drafted by Plaintiff regarding what Mr. Burch could actually see. The
Court considers this fact based on the depsitestimony only. The @lrt also includes the
additional fact offered by Defendant that Mr. Butestified that he could not see “horse-playing”
because he could only see the seated studentsteahoulders up because the back of the seats
come to shoulder height. (Mot. Strike, Exh. 1, p. 420 (Burch dep.)).

Next, Defendant contests Plaintiff's characterization of David Harman'’s testimony regarding
bus driver training as to discipline as lastonmdy one hour and that Defdant never provided any
“general training on discipline” to Mr. Harman t Ms. Coker, the assistant supervisor of
transportation. In the Statement of Genuinepbiss, Plaintiff cited only page sixteen of Mr.
Harman’s deposition; Defendant cites to additional testimony from Mr. Harman’s deposition
expanding on this testimony. The Court incluttes additional supported facts in the Material
Facts.

Defendant contests Plaintiff's characteriaatof principal Caren Swickard’s testimony that
“bus discipline was the discretionary responsibility of only her and her administrative team,” (PI.
Stmt. Genuine Disputes, p. 8 (citing Dep. of Swickard, p. 3, Il. 8-9; p. 23, Il 4-7; p. 32, IIl. 1-9)),
which is not supported by the deposition testimony. The Court includes the material facts based
on the evidence of record.

Defendant argues that Plaintiff mischaraaesithe testimony of Ms. Coker that Mr. Burch
was advised not to report all discipline issugsg(Pl. Stmt. Genuine Disputes, p. 10 (citing Dep.
of Coker, p. 22, ll. 20-25; p. 23, 1-13)). The Court agrees and has drawn this fact directly from
the language of Ms. Coker’s deposition.

Defendant takes issue with Plaintiff's statentbat bus driver reports of discipline problems

were usually ignored because the evidencemppart of the statementike testimony of one bus



driver regarding the feeling that she and otherdsiv@rs had that their reports were ignor&ee
(PIl. Stmt. Genuine Disputes, p. 10). The Court canmsithis fact as set forth in Ms. Salinas’ actual
testimony. Similarly, the citation to Ms. Cokedsposition testimony for the same statement is also
misplaced, and the Court has included the faststated in Ms. Coker’s testimony, which also
addressed the bus drivers’ feelings, includingéloethat the bus drivers felt discouraged because
the results of their reports were not getting back to them quickly enough.

Defendant argues that Plaintiff mischaracterizes Ms. Salinas’ testimony that drivers were told
to “keep quiet” about the incideat that they would be firedSee(Pl. Stmt. Genuine Disputes, p.
10). The Court agrees that her testimony was that the bus drivers were told to stop “gossiping”
about the incident or they would be fired.

Finally, Defendant identifies additional testimafys. Salinas regarding the incident when
she was threatened as a bus driver by certain Bidys Court has included that information in the
Material Facts.

Based on the foregoing, the Court grants in padtdenies in part the Motion to Strike. The
Court has applied the above-stated principlessistently throughout its consideration of the
material facts and genuine disputes tidfead by both Defendant and Plaintiff.

MATERIAL FACTS
A. General Background

During the 2008-2009 school year, Plaintiff Avxas a student at Portage High School.
Portage High School had approximately 2,700 sitsdenrolled of which approximately 2,000 were
transported to and from school by bus on 10@ent bus routes. Plaintiff was primarily
transported to school by bus number 82, driven by Terry Burch. Mr. Burch was an employee of
Defendant and had been employed as a bus driver with Defendant for approximately a year and a

half.



During the 2008-2009 school year, Plaintiff was subjected to harassment on the bus,
including being terrorized, bullied, and sexually Isaed, by three male students: A.T., C.M., and
J.C. These three students engaged in various types of inappropriate behavior on bus number 82,
including blocking the bus aisléghting, lighting paper on fire and tossing it out the window, one
of them standing on the seat and pulling dowmphigs to display undershorts out the window, and
using profanity.

Some of the harassment was directed at Plaintiff personally. C.M. threatened to kill Plaintiff.
A.T. make various sexual comments to Plairgifith as tellingher that she had nice “titties,”
grabbing and squeezing her breasts on numerous ogsashile on the bus when he sat with her.
She also testified that “[t]hey’d . grab my genital area.” (Dd8r., Exh. 3, p. 168, I. 4). Plaintiff
did not tell Mr. Burch, school administrators, teasher her parents about this touching; she only
told her best friend. Plaintiff testified thatestvitnessed the boys touching other female students
in the same way they had been touching her.

Plaintiff testified that, when A.T. blocked ahet student in the aisle, Mr. Burch “would say,
come on, she’s got to get off and stuff.” (DBf., Exh. 2, p. 39, Il. 9-1@. 52, Il. 14-25 - p. 53, II.

1-5 (A.T. Trial Transcript)). Plaintiff testifiethat, when the three boys were lighting paper on fire

by spraying it with a body spray and then throwing it out the window, she was not worried. She
testified that they were being secretive about lighting the paper and that none of the students told
Mr. Burch. She also testified that the bus driedst them to stop when he pulled the bus over and
started yelling at them and that they stopped. Whéh threatened to kill Plaintiff, she told Mr.
Burch, who gave her a form to fill out; Plaintiffiéd out the form and gave it back to Mr. Burch,

and a week or so later C.M.rmoplained to Plaintiff that she had gotten him a two-hour detention.
C.M. did not bother Plaintiff after that. Mr. Burch reported the incident of the student pulling down

his pants.



On February 5, 2009, C.M. sat down on the sedttoeanother female student against her
wishes halfway through the bus ride and begaking sexual gestures by sticking his finger into
his exposed belly button. C.M. then began pulling up his shirt, telling her that he was going to belly
dance, and started to rub her leg. The girl askediget out of her seat. The victim turned her
head to ignore C.M. who then pulled his pafittha way down, exposing his genitals. J.C. pushed
the female student’s head dowmtrd C.M.’s exposedenitals. The female student was able to
resist J.C. before touching C.M.’s lap and #adter immediately called her stepfather, who agreed
to meet her at the bus stop. Plaintiff testifieat she saw the female student’s head going down.

Later that afternoon, a Portage police officenadiat the school and advised that there was
an accusation made that there had been a sexual assault on the bus. Troy Williams, the school
resource officer and a member of the Portagkce Department, received a phone call from the
responding officer, who told him that there had beemcident on the bus. Officer Williams asked
that the report be faxed to school when complete so that he could review it first thing in the morning.
He then contacted the principal and the assopiateipal; they all agreed to meet the students in
the morning as they were getting off the bughe next day, Officewilliams and the school
administrators met the three students and escorted them into the school office to be interviewed
separately. Defendant immediately suspendethtiee students as a result of the previous day’s
incident and began an investigation. By oy 27, 2009, all three students were expelled until
second semester of the 2009-2010 school year.

The “Description” for the incident in each of the boys’ discipline records provides:

“These incidents unfortunately were unrépdrdue to threat of retaliation by [C.M.].
His threatening of students, the bus driver and even the step-father of the girl
involved was an ongoing occurrence.”

(Def. Br., Exh. 4).

“These incidents unfortunately were unreported due to the threat of retaliation by
[A.T.]. His threatening of students, the lnver and even theegp-father of the girl
involved was an ongoing occurrence.”

10



(Def. Br., Exh. 5, p. 6).

“These incidents unfortunately were unreported due to the threat of retaliation by
[J.C.].

(Def. Br., Exh. 6, p. 4).

As aresult of the February 5, 2009 incident, Burch was immediately suspended with pay
on February 6, 2009. After Defendant’s investigatiMr. Burch was terminated as of February 23,
2009. Mr. Burch testified at his criminal trial that he did not observe the three boys “bothering”
other students and would not have allowed sexuab3aent to occur on the bus. He testified that
he did not see any of the alleged conduct thatimed on February 5, 2009. He also testified that
he did not see any inappropriate comments or togabii Plaintiff by A.T. Mr. Burch testified that
he could not see horse-playing because he cowdserlthe seated students from the shoulders up
because the back of the seats come to shoulder height.

A.T., C.M., and J.C. had each been dibogd prior to the 2002009 school year due to
various violations of the school rules. eggically, during the 2007-2008 school year, A.T. was
disciplined for various reasons for his conduchatschool building, including incidents related to
making inappropriate sexual gestsyusing profanity, inappropriteouching two female students
in a sexual manner, and showing shirtless pictofelsimself to a female student. A.T. was
disciplined for these reported incidents, and, gitegressive discipline, he was ultimately expelled
in May 2008 for the remainder of the school yeArT. returned to Portage High School for the
2008-2009 school year. Upon his return, he was disegbfor tardiness, and he had one incident
of discipline due to distracting bavior, for which he was removeaimn class. C.M. was suspended
on September 10, 2008, and again on December 16, 2068gfaging in a physical altercation with
another student. J.C. was suspended on Novel8h&008, for making verb#ireats to a student.

Other than the incident in which C.M. threadrio kill her, Plaintiff did not report any of

the other harassment or bullying. She testified that she did not tell anyone abut being touched
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because at first she did not think she should have; when asked why, she testified that she did not
know why she thought that. The only person that she confided in was her best friend.

Plaintiff's grades steadily remained GwldDs throughout her school career, including after
the alleged harassment and the February 5, 2009 mciédaintiff missed a lot of school after the
February 5, 2009 incident due to iliness; she tedtihat she did not miss school because of what
happened on the bus. She graduated in 2011Ratage High School. At her December 13, 2011
deposition, Plaintiff had hopes of attending Ivy fiieical School to become a phlebotomist and had
applied, but had not yet enrolled in classés. the time of the deposition, Plaintiff was not
employed.

Plaintiff sought no medical treatmie counseling, or mental orhar health care as a result
of the incidents on bus 82. However, she testitiat, after the sexual harassment and bullying, she
became a very different person, did not want taibtke her friends, wanted to just sit home all the
time, and had very little interest in leaving hom@articipating in social gatherings. At the time
of her deposition on December 13, 2011, Plaintiff had only one friend.

At her December 13, 2011 deposition, Plaintifsveaked whether anyone has suggested to
her that she seek some type of counseling onteaitas a result of her mood swings or her episodes
of anger. Plaintiff responded that her sister hadPlaintiff explained that her sister had
recommended counseling or treatment after Pfgboyfriend died and not as a result of the
incidents on the bus. She testified that her moaadgsior anger have increased since her boyfriend
died. Regarding her mood swings and angereggptained, “it's much worse than what they've
been. | mean, raising a kid by yealf is hard.” (PI. Br., ExI6, p. 18, Il. 20-21).Plaintiff saw a

psychiatrist for a few months from June to August 2011 after her boyfriend died.

1 On page 4 of her Statement of Genuine Disputesfirt two sentences of the third full paragraph are not
supported by the cited evidence. Therefore, those factscaracluded. Also, because only certain pages of the
deposition were submitted, there is little context for the evidence cited in support of the third sentence in that paragraph.
As a result, the Court has included Plaintiff's depositistin@ny as it is reported in the deposition transcript without
the characterization given by Plaintifftine Statement of Genuine Disputes.

12



B. Driver Training

Defendant has a standard procedure for hibigdrivers that begins with an employment
application. If an applicant is selected, aishgwecord check is conducted, and then a background
check is conducted. The individual is then traifeeéh commercial driver’s license. The applicant
is given Defendant’s policies and procedureseioew (which include student discipline issues),
as well as education regarding transportationmaedhanical issues. The applicant is placed on a
ride along to observe current drivers and complek@ssroom training sessions, eventually driving
a bus while under the observation of a current bivedrIf hired, drivers are trained by supervisor
of transportation David Harman or the assistapesvisor on an ongoing basis as situations arise.
Also, there is occasional training throughout thieost year to review different aspects of the
manual.

Defendant is generally responsible for the condtiits school bus drivers because they are
employees of the school corporation.

Defendant trained its bus drivers, including. urch, to scan the mirrors in the following
order: side mirror, crossover mirfarossover mirror, side mirror, and inside mirror, to make a
complete circle so that the driver could ttonally monitor what was happening on the bus. This
is because a driver can see all the way back in the bus by looking at the inside mirror.

Barbara Whitten, who was thedd trainer for bus drivers and who trained Mr. Burch,
indicated that there was no sgectraining on sexual harassmenttullying. When asked at her
deposition whether “you ever discuss, in your training sessions, what to do in sexual harassment
cases or bullying cases? Or does that not agfig she responded, “No, not no. If they were
to ask me, I would bring it up. | tell them, you canp&dict the unpredictability [sic]. Everything
that’s going to happen is going to happen. Something happens you don’t know what to do, come
see me.” (Pl. Br., Exh. 12, p. 26, Il. 6-13). Asamtsupervisor of transportation for Defendant,

Catherine Coker, testified that, in 2008-2009, ¢hgas no specific training for bullying or sexual
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harassment for bus drivers and she was not ewenwhat Defendant’s policy was towards sexual
harassment.

Mr. Harman testified that bus drivers received approximately one hour of one day of
classroom training on general bus discipline miyithe 11-day training period that was conducted
by the driver trainer; as part of the 11-dayrtirag, the trainees would ride with seasoned drivers,
and discipline is one of the areas the seasoned sliiaxe asked to cover with the sub drivers. Mr.
Harman confirmed that there are no specific training manuals or other materials about sexual
harassment. When asked whether in 2008 and th@d8chool administration or any of the school
employees had provided any spectfaining for him and his assasit regarding discipline on the
bus, he answered that he did believe so. However, he had received training at the state level on
how to handle sexual harassment. He furtheifieel “The training we have had from Portage
schools on that is the referral of all sexual harassment claims to one of the assistant
superintendents.” (Def. Mot. Strike, Exh. 4, p. 17, Il. 16-18).

Mr. Burch testified that he never receivatydormal training on how to handle discipline
problems.

C. Discipline Policies and Bus Rules

Pursuant to the 2008-2009 Student Handbook, Defendant’s policy was that “the Portage
Township School bus drivers have the responsihilitgafely transporting students to and from
school.” (Pl. Br., Exh. 4, p. 25, Il. 12-14; Br., Exh. 11, p. 31). The policy continues, “Bus
drivers’ rules and regulations will be adhered to at all times. Videotapes may be made of the
passengers on any bus trip at any time. Argcomduct will be reported to school administration,
which could result in disciplinary action includingoof bus privileges.” (PI. Br., Exh. 11, p. 31).
Ms. Oprisko testified that, as a school board mepderwould expect the school to protect the kids
from assault, even on a school bis. Oprisko expected that the hirsvers, just like the teachers,

would protect their students from bullying and otbemes and expected bus drivers to use their
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five senses to be aware of what is happeninge&inhhses. As the bus driver, Mr. Burch was acting
as a representative of the school on the bus.

Defendant maintains a “Harassment Policy” found in Section 2.18 of the Portage High
School Student/Parent Handbook:

sexual, racial, ethnic, or other formshafrassment by students toward other students

. will not be tolerated and/or endorsed by the Portage Township Schools.
Student[s] will not exhibit or demonstratewelcome, offensive behavior (language,
physical contact, bullying or degrading activity) toward one another . . . .
Harassment may include but not necessarily be limited to:

a. Subjecting a student or employee to a hostile or abusive environment such
as explicit sexual or racial language, degrading or demeaning joking, or
offensive pictures.

b. Interfering with a student or employee’s performance by creating an
intimidating, threatening or hostile environment.
C. Knowingly permitted[sic] students or employees to demonstrate habitual

offensive behavior without taking some form of corrective action.

Students may file complaints with an administrator. All complaints must be written
and will be promptly and thoroughly investigdt A student who violates this policy

is subject to disciplinary action whiclowld lead to suspension and/or expulsion
from school.

(Def. Br., Exh. 14, p. 41-42).
Defendant also had a written policy against bullying, titled “Threats/Intimidation”:

Bullying, such as threatening or intimidagiany other individual is a major offense.
This includes a physical, verbal, or written act or gesture that is intended to inflict
injury, violence, or a reasonable feaiimjfiry or violence upon another individual,

as well as threats of bringing or useg@veapon or explosive device on any Portage
Township School property. Disciplinary actions will be taken and the School
Resource Officer may be contacted.

Id. (p. 43 (8 2.26)). The School Board discusseddlsatident who is the subject of bullying might
be reluctant to disclose the bullying to his orfements or school administrators because of the fear

of reprisal.
In 2008-2009, pursuant to the handbook, the ordyiggs for an automatic suspension was

bringing a firearm or drugs tolsgol. A male student who grabb&dirl’s breast in a sexual manner
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would not have been subject to an automatjoulsion. Johnny Winland, an assistant principal at
Portage High School, stated that in such a caseobkl have to look at the whole situation because
there is not a hard and fast discipline rule reigardhat sort of behavior. He testified that he
believed that such an occurrence may not be #gharassing to the female student unless it was
repeatedly done to her. Mr. Winland further testified that, in the hypothetical situation in which an
investigation is undertaken and it is substantititatithe male student grabbed the female student’s
breast without permission, he would not make tkeigiinary decision on hswn; rather, he would
involve the administrative team.

Mr. Winland testified that the police “possibly” would be called if the incident involved
something “illegal,” such as drugs. Mr. Mumdeestified that, in 2008-2009, there were ranges of
consequences for specific disciplinary incidentsthete were not definite consequences. Mr.
Munden testified that, if a teacher or administrésiecame aware of a crime, there were no specific
guidelines that advised which crime should be repdddke police. He also testified that, if the
same male student were involved in a second allegation of sexual harassment, there were no
guidelines regarding how repeat offenders shouldkladt with nor were there guidelines regarding
sexual harassment in general.

There were at least three avenues or sodreaswhich a report of harassment on a school
bus could have been made, namely the bus dtivestudent who is the victim of the conduct, or
a student who observed the bullying or harassment.

Assistant principal Halaschak testified that in 2008-2009, there were no guidelines in place
to determine the circumstances or severity diiylmg or sexual harassment and that it was left to
each administrator’s own personal judgment. Mr. Munden testified that, prior to the February 5,
2009 incident, he had not been inked in any seminars, classes, or instructional sessions regarding
bullying or sexual harassment and that he waswate of any such seminars for teachers during

that time.
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Mr. Halaschak testified that he was not suhat would be considered as sexually harassing
behavior. He testified thatlthough it was probably inappropridiehavior, he would not consider
any of the following as being sexually harassing behavior if it was not directed at someone in
particular or if it was unknown why the student was making the gesture: (1) a male student doing
a crab walk and thrusting himself up and dowa gexual manner; (2) a male student yelling “fuck”
in the classroom; (3) a neastudent yelling “I like girls’ titties”; (4) a male student flicking his
tongue through his fingers; (5) a lmatudent showing a picture bis naked body from the waist
up and saying “isn’t that sexy” when horsing around with his friends; (6) a male student calling a
female student and a female teacher “stupid bst¢land (7) a male student repeatedly using the
word “bitch” or “fuck.” (Pl. Br., Exh. 1, p. 20, IL3-25; p. 21, Il. 1-8; p. 57, Il. 11-25; p. 58, Il. 1-14;

p. 67, 11.13-24; p. 68, II. 20-25; p. 69, II. 1-19).

Mr. Winland testified that, if a female student is subjected to sexual harassment, it
“absolutely negatively impacts the student.”l. @., Exh. 17, p. 9, Il. 22-25). Mr. Halaschak
testified that he spends ninety percent oftimse dealing with ten percent of the students. He
recognized that ninety percent of the studentewaéfected by the other ten percent who caused
discipline issues. He hoped to solve the problem with the difficult students by going through
progressive discipline. Mr. Munden testified, &Mave to look at it iterms of, you know, trying
to work with kids and get them through, you know .| &tean we don’t really look at it in terms of
what's fair to the other kids.” (PI. Br., Exh. 15, p. 38, Il. 4-7).

Defendant has a Bus Rules & Consequeheaeslout, which students and their parents must
sign, that provides that students must “obey theedat all times” and further provides that “the
school bus is an extension of yaehool, therefore all school rules and code of conduct apply while
riding the bus.” (Def. Br., Ex1L3). The Bus Rules & Consequences include a progressive model
of discipline to address student misbehaviore T@onsequences” are set out in an enumerated list

and provide for discipline in the following order: 1. driver warning; 2. driver warning and seat
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change; 3. referred to building principal; 4. BBtday removal; 5. 5 to 10 day removal; 6. removal
for remainder of semester; 7. removal for rest of school yiedarThe section then provides that
“[slJome offenses will result in immediate removal from the bus,” including but not limited to
fighting, threatening violence, throwing objectsy@aing the bus, or disrespecting the bus driver.
Some bus drivers would turn the bus around and take the students back to either the school or
residence if the student was very disruptive;dheers had the discretion to stop the bus and call
the police.

Bus drivers are instructed during the atagion process and through Portage Township
Schools Transportation Department Procedurestmaiol administrators are ultimately responsible
for enforcing school and bus rules and administepunishment. If a bus driver believes referral
to a building administrator is necessary for student discipline, the driver is instructed to submit a
discipline report documenting the student misbehadii@ctly to the building administrator, who
then determines the appropriate discipline. ¢ Caren Swickard testified that if discipline
problems are reported by the bus driver, then her administrative team is responsible. There were
five to six assistant principals at the tifne.

Out of a student population of about 2,700vbich approximately 2,000 students rode the
bus, only 10 to 20 bus discipline referral form&anwere received by the administration from bus
drivers regarding high school bus routes. Aasisprincipal Halaschak explained that, when he
worked at the middle school, “we got a lottleém. Middle schools are a different animal[] from
the high school. A lot of kids dhe high school bus, most of them sleep on the bus, listen to music,

whatever. We don’t get a loWwhen we do, we deatith it.” (PI. Br., Exh. 1, p. 17, ll. 21-25; p.

20n page 8 of the Statement of Genuine Disputes)tPiaites page 14, lines 1-4 of Mr. Munden’s deposition
for the statement that the five to six assistant priteifgaceived no training on how discipline on the buses was to be
handled.” (PIl. Stmt. Genuine Disputes, p. 8). Because page 13 of Mr. Munden’s deposition is not included, it is not
clear what the beginning of the question that finishes in lir@sn page 14 provided: “...to Portage, had there been
any meetings or training sessions or discussions aboudlisoipline on the buses was to be handled?” (PI. Br., Exh.
15, p. 14, 1I. 1-3). Mr. Munden’s response to the question is “l.{l. 4).
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18, I. 1). From August 2008 through Februa@p9, Defendant had only received one discipline
form from Mr. Burch. Prior to the Februgy2009 incident, Defendant had received no complaints
about the other incidents on the bus detailed abther than Plaintiff’'s complaint regarding C.M.’s
threat to kill her.

Ms. Coker testified that, when she trained Blrch, she talked to him “about the kids and

their mouths. He was a religious man, and we talked about, you know, choosing your battles with
these kids. The most important thing was to getntlto school safely; anfihe had any issues or
problems, to please come and talk to me amduld help him.” (PI. Br., Exh. 3, p. 22, Il. 20-25 -
p. 23, I. 1). When asked what she meant by “choosing your battles,” she explained, “Well, the
language structure today is a whole lot differébr@n when | was a child. | mean kids use bad
language, and it depends on where they come from, you know. Whether you’re going to scream,
yell, write them up for using words that they shouldn’t use, you know. And that's what | meant
about choosing your battle. If a child threwrsihing on the floor, | would pick it up instead of
writing him up. You know, the principals havéoa of responsibilities in school, and | think the
drivers need to choose what they’re going to write them up for.” (Pl. Br., Exh. 3, p. 23, Il. 2-13).

The Transportation Department Procedures, Section 4002, 2 provides:

Each school administrator has a particular process through which discipline is
administered. It is essential that bus discipline be a part of that process. The bus
driver will work with the bulding principal of each school to ensure that discipline
referrals are processed in accordance with their procedures.

(Def. Br., Exh. 15). Section 4002 of the TranspotaDepartment Procedures further provides in
paragraph 3: “Drivers are encouraged to disstisdent’s misbehavior with the student’s parents,
either in person or by phoneld.

One bus driver testified that the bus drivers felt and still feel that their write-ups were
ignored. Ms. Coker acknowledg#mst this was true around the time Mr. Burch was terminated.

The same bus driver testified that, prior to February 5, 2009, the bus drivers felt that disciplinary
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problems on the buses were nomgeaddressed by the administration and even had a fear of being
fired if they were frank and open about the discipline issues on the buses. After the incident, bus
drivers were told to stop gossiping about what had happened or they would be fired. After the
February 5, 2009 incident, the administration addressed bus discipline issues quickly.

Jennifer Salinas, who drove bus number 82 padr. Burch, experienced student threats
to find her address, go to her home, rape her, kilfdraily in front of her, and then kill her. Ms.
Salinas reported these threats to the administration at the time, although she did not know the boys’
names; she testified that nothing was ever done tithe the assistant supervisor of transportation
telling her that the students weust bluffing. This occurred sekad years before the February 5,
2009 incident and did not involve the same boys. Gddker testified that the other bus drivers felt
that Mr. Burch was unjustly terminated because bus number 82 was a difficult route in terms of bus
discipline issues.

Prior to the February 5, 2009 incident, compiairad been made regarding Mr. Burch’s bus.
Someone had complained to Ms. Coker, the asgistupervisor of transportation, that there had
been smoking on Mr. Burch’s bus. On anotharasion, a person driving past the bus called the
manager of the apartment complex where the baistopped who in turn called the school to report
that a student on Mr. Burch’s buss using a body spray as a torch with a lighter to light paper on
fire on the bus and was throwiingut of the bus window. Several students also complained about
the incident in which C.M. had taken down his pants and stuck his bottom out the window. Ms.
Coker spoke to Mr. Burch about the first two incitde She testified that Mr. Burch indicated that
he had not been aware of the incidents at the.ti@fficer Williams testified that Mr. Burch’s
response to whether he saw what was goingasthat he did not see or know anything.

The recommendation by Mr. Harman, the supenostransportation, to suspend Mr. Burch
was based solely on the February 5, 2009 incidedtwas not based on the other incidents; Mr.

Harman has not investigated those other incidents.
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ANALYSIS

Defendant seeks summary judgment on all afrf@ff’s claims. The Court considers each
in turn.

A. TitlelX

Count IV of Plaintiffs Amended Complaintleges that Defendant is liable under Title IX
of the Education Amendments of 1972, 20 U.S.C681, et seq., which prales that “[n]o person
... shall, on the basis of sex, be excluded fpamicipation in, be denied the benefits of, or be
subjected to discrimination under any educapomgram or activity receiving Federal financial
assistance ....” 20 U.S.C1881(a). “[A] school district receing federal funding may be liable
for damages under Title IX when one student sexually harasses and8arielle M. v. Park
Forest-Chicago Heights, Ill. Sch. Dist. 16315 F.3d 817, 821 (7th Cir. 2003) (citibgvis v.
Monroe Cnty. Bd. of EQ526 U.S. 629, 633 (1999)). A school is liable for peer-to-peer sexual
harassment under Title X when a school is “delb&y indifferent to sexual harassment, of which
[it] has actual knowledge, that is so severe, p&reaand objectionably offensive that it can be said
to deprive the victims of access to the educatiopportunities or benefits provided by the school.”
Id. (citing Davis 526 U.S. at 650).

“Actual-not constructive-notice is the appropriate standard in peer-harassment cases. Courts,
therefore, have focused on reports or observations in the record of inappropriate behavior to
determine when school officials had actual noti€ggbrielle M, 315 F.3d at 823 (citation omitted).
Assuming, as does Defendant, that for purpost#ssmotion the conduct at issue was sufficiently
severe, pervasive, and objectively offensiveujpp®rt a Title IX claim, the Court finds that, once
Defendant had actual notice, it was not delibeyatelifferent to the sexual harassment and, thus,
cannot be liable for any “concrete, negative effect” on Plaintiff’'s education.

Although Plaintiff does not allegeny “concrete, negative effect” on her education prior to

the February 5, 2009, incident, the Court nevertheless considers whether Defendant had actual notice
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of the incidents of sexual harassment prior to tad¢ as the cumulative effect of the harassment
culminating in the more severe February 5, 2009 incident may have caused the alleged concrete,
negative effect on her education after that date.

In her Statement of Genuine Issues, Pldiptiésents two instances of sexual harassment,
only the second of which is asserted by Plaimifher response brief as a basis for the Title IX
violation. First, A.T. made various sexual comnseiot her, such as telling her that she had nice
“titties” while he grabbed and squeezed her breasts on numerous occasions while on the bus when
he sat with her; she also tesd that “[tlhey’d . . . grab mgenital area.” (Def. Br., Exh. 3, p. 168,
l. 4). Plaintiff testified that she witnessed tiegy/s touching other femastudents in the same way
they had been repeatedly touching her. weheer, Plaintiff did not tell Mr. Burch, school
administrators, teachers, or her parents aboutdhching; she only tolder best friend. There is
no evidence that her best friend or any othedestits reported the touching and comments. Thus,
Defendant did not have actual knowledge of thragsment by A.T. The second incident of sexual
harassment is the February 5, 2009 incident®f gushing another female student’s head down
toward C.M.’s exposed genitals after C.Mdhsat down next to the female student on the bus
against her wishes and then pulled down his pax®sing his genitals. Plaintiff testified that she
saw the female student’s head going down. Marsssment was reported to school officials that
same day with notification to the principal of an incident on the bus.

“Once school officials have actual notice of sexual harassibawisimposes a duty to act.
But as long as the school’s response is not ‘clearly unreasonable,’ it cannot have acted with the
requisite deliberate indifferenteincur Title 1X liability.” Gabrielle M, 315 F.3d at 824 (quoting
Davis 526 U.S. at 648-49). To show deliberate indiffiers a plaintiff must demonstrate an official
decision by the school not to remedy the violati8ee McGinnis v. Muncie Cmty. Sch. Cowp.
1:11-CV-1125, 2013 WL 2456067, at *13 (S.Ind. June 5, 2013) (citinGebser v. Lago Vista
Indep. Sch. Dist524 U.S. 274, 290 (1998)A court “should refrain from second-guessing the
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disciplinary decisions made by school administratoBavis 526 U.S. at 648. In an appropriate
case, the inquiry as to whether a given respsot “clearly unreasonable” may properly be made
by the court as a matter of lavgabrielle M, 315 F.3d at 817.

The implied damages remedy under Title IXpsedicated upon notice to an ‘appropriate
person’ and an opportunity tectify any violation.” Gebsey 524 U.S. at 290. An “appropriate
person” for purposes of 8§ 1682 is, “at a minimumo#itial of the recipient entity with authority
to take corrective action to end the discriminationd’ Plaintiff asserts that Mr. Burch is an
“appropriate person” who could take correctiveatbecause he could impose discipline under the
first three steps of the progressive model afcighline to address studemisbehavior in the
“Consequences” set forth in the Bus Rules & Cgusaces, namely first a driver warning, then a
driver warning and seat change, and finally a reffésrtne building principal. It is unnecessary for
the Court to decide whether Mr. Bin was an “appropriate person” unabsermecause there is
no evidence that Mr. Burch had actual knowledge of sexual harassment on¥helibuBurch’s
undisputed testimony is that he did not witness the incidents of sexual harassment.

Plaintiff contends that a jury could “&f’ or “conclude” that Mr. Burch had actual
knowledge of sexual harassment and/or discratmon taking place prior to the February 5, 2009
incident because he had been trained to userteilaside mirror to continually scan and monitor
the activity taking place in his bus. PI. Br., pp. 11-12. Plaintiff also cites the note in each of the
three male students’ disciplinary files for théoReary 5, 2009 incident indicating that the students

had previously threatened Mr. Burch and PléintHowever, inference or constructive knowledge

3 See C.S. v. Couch43 F. Supp. 2d 894, 913 (N.D. Ind. 2011) (finding, in a Title VI case, that teachers “may
well possess the requisite control necessary to take tieerection to end the discrimination,” recognizing that “a
school official who has the authority to halt known abusdgyes by measures such as transferring the harassing student
to a different class, suspending him, curtailing his piidke or providing additional supervision, would meet this
definition”) (quotingMurrell v. Sch. Dist. No. 1, Denver, Cqld86 F.3d 1238, 1247 (10th Cir. 199%B}aehling v.
Metro. Gov't of Nashville and Davidson Cntio. 3:07-CV-0797, 2008 WL 42709379, at *10 (M.D. Tenn. Sept. 12,
2008)(finding that a school bus driver is not an “appropriatsq@ with authority for purposes of Title IX liability)
(citing Peer v. PorterfieldNo. 1:05-CV-769, 2006 WL 3898263, at *9 (W.D. Mich. Jan. 8, 2007) (collecting cases);
Nelson v. Lancaster Indep. Sch. Dist. No.,3%6. Civ 00-2079, 2002 WL 246755, at *4 (D. Minn. Feb. 15, 2002)).
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is insufficient. See Gebserb24 U.S. at 283-84, 285 (rejecting petitioners’ attempt to recover
damages based on theories of respondeat superior and constructive notice for a teacher’s sexual
harassment of a studergge also Gabrielle M315 F.3d at 823 (rejecting a claim of liability on the
part of the school because actual, and not aactste knowledge, is the appropriate standard and
the assertion of notice was based only on thet that the teachers constantly supervise
kindergartners and because the boy had been bothering the girl from the first day of school).

The Court finds as a matter of law that, oBegendant had actual notice of the February 5,
2009 sexual harassment on the bus, which was wiegrrithicipal was advised of the incident that
same day, Defendant’s response was not “cleargasanable.” Plaintiff does not argue otherwise.
Defendant immediately suspended all three sttsdile following day, after having escorted them
off the bus that morning and into the school viita assistance of Officer Williams. Upon a full
investigation of the February 5, 2009 incident, Defendant expelled the three students for the
remainder of the semester and the following semeSe.Gebseb24 U.S. at 291 (finding in that
case that the actual notice standard could not be met but nevertheless noting that the offending
teacher’s employment was terminated once the sté@wied that he had a sexual relationship with
the student}. Thus, because Defendant did not act with deliberate indifference to the complaints
once it had actual knowledge of the sexual harassment, summary judgment is appropriate on
Plaintiff's Title IX claim.

Finally, the Court recognizes that a claumder Title 1X is actionable only when the
“behavior at issue denies a victim equal access to educatobr(citing Davis 526 U.S. at 651).
“The harassment must have a ‘concrete, negative effect’ on the victim's educddofciting
Davis 526 U.S. at 654)ee also Gabrielle M315 F.3d at 823 (listing examples of a negative

impact on access to education such as dropping grades, becoming homebound or hospitalized due

“ As to other reported incidents of disciplinary probléna were not sexual in nature, the evidence of record
shows that Defendant took corrective action. For example, Riagmtiff filled out the form to complain that C.M. had
threatened to kill her, C.M. received a detention.
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to harassment, or physical violence, such asdal thoughts or attempts, and finding no evidence
that the plaintiff was denied access to ancation when her grades remained steady and her
absenteeism from school did not increase nostatiding a diagnosis of some psychological
problems). In this case, Plaintifés failed to demonstrate a genuine issue of material fact that she
suffered a concrete, negative effect on hercatian as a result of the sexual harassment that
occurred on February 5, 2009. Plaintiff testified that her grades had steadily remained Cs and Ds
throughout her school career, including after thegalieharassment. Plaintiff missed “a lot” of
school after the February 5, 2009 incident due teskn however, she specifically testified that she
did not miss school because ofathappened on the bus. She graduated from Portage High School
in 2011. Although Plaintiff testified that she be@aumsocial and did not attend social gatherings,
she does not offer evidence that this affect@etacational opportunities. Similarly, the evidence
offered by Plaintiff in support of her mood swings does not address the time period following the
February 5, 2009 incident through her graduatamgin, however, even if she experienced these
psychological effects, she has not shown thay deprived her of educational opportunities.
Regardless, even if Plaintiff coutdeate a genuine issue of matefiaal that she suffered a concrete,
negative effect on her education as a result of the sexual harassment on the bus, she still could not
recover damages against Defendant under TXldbecause Defendant was not deliberately
indifferent to the harassment once it had actual knowledge of it.
B. 42U.S.C. §1983

Count V of Plaintif’'s Amended Complaintibgs a claim of gender discrimination and

sexual harassment in violation of the Equal PtaiacClause of the Fourteenth Amendment to the

United States Constitution, as enforced by 42 ©.S8.1983. Plaintiff alleges that, as a public

® Plaintiff testified that she saw a psychiatfistm June through August 2011 following the death of her
boyfriend because her mood swings and anger had gottentvansieefore the death of her boyfriend. She graduated
in 2011. She has not offered evidence that the mood saagEnger she experienced before the death of her boyfriend

were a result of the sexual harassment on February 5, 2009.
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school, Defendant acted under the colatate law in depriving Plaiiff of her right to equal access

to educational opportunities. She alleges thatthree boys were sexually harassing and abusing

Plaintiff because of her female gendemttbefendant knew the harassment was ongoing, that

Defendant intentionally failed to act in response to the harassment and/or responded with deliberate

indifference, and that Defendant’s failurepi@vent, stop, or remedy the harassment amounted to

gender-based discrimination against Plaintiff, depg her of her equal access to education because

of her gender and causing her other damages and losses. In her response to summary judgment,

Plaintiff now argues that Mr. Burch’s “tort’dzomes Defendant’s liability because Defendant did

not provide its employees with adequate training regarding sexual harassment and bullying.
Section 1983 provides “a method for vindicatindgeal rights elsewhere conferred by those

parts of the United States Constitution &aderal statutes that it describeity of Monterey v.

Del. Monte Dunes at Monterey, Lt826 U.S. 687, 749 n. 9 (1999) (quotation omittedg also

Williams v. Wendler530 F.3d 584, 586 (7th Cir. 2008). A salof action may be brought under

8 1983 against “[e]very person who, under color of any statute, ordinance, regulation, custom, or

usage, of any State . . . subjectscauses to be subjected, anyzeiti of the United States or other

person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities

secured by the Constitution and laws.” 42 Q. 1983. Thus, to state a claim under § 1983, a

plaintiff must show (1) that stfevas deprived of a right secured by the Constitution or federal law”

(2) “by a person acting under color of lawlhurman v. Vill. of Homewood46 F.3d 682, 687 (7th

Cir. 2006).

%1n her response brief, Plaintiff preemptively argues Brefendant may assert in its reply brief that Plaintiff
cannot now argue failure to train as the basis of her § 1888 bkcause she does not specifically allege failure to train
in her Amended Complaint and contends that, under Indiana’s notice pleading rules, a plaintiff need only plead the
operative facts involved in the litigation. Pl. Resp., p.15 (ctage v. Rankir294 N.E.2d 6904, 606 (1973)). In the
reply brief, Defendant notes only that Plaintiff incorrectlysttestate procedural law rather than the applicable federal
pleading standards. However, Defendant cites no law anchdbasgue that Plaintiff cannot assert failure to train as
the basis foMonell liability on her 8 1983 equal protection claim.
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Plaintiff alleges a violation of the Equald®ection Clause of the Fourteenth Amendment,
the purpose of which is to prohibit imtgonal and arbitrary discriminatiotVill. of Willowbrook v.
Olech 528 U.S. 562, 564 (2000). This includes prohigischool officials from either intentionally
or with deliberate indifference denying studendtn the basis of sex, protection from sexual
harassmentNabozny v. Podlesn92 F.3d 446, 454-55 (7th Cir. 1996).

“[A] local government may not be sued un@1983 for an injury iflicted solely by its
employees or agents. Instead, it is when execofiargovernment’s policy or custom . . . inflicts
the injury that the government is responsible under § 198®hell v. New York City Dep’t of
Social Servs436 U.S. 658, 694 (1978). Therefore, Defendant, as a school corporation, can only
be held liable for a constitutional violation under § 1983 if Plaintiff can demonstrate:

(1) an express policy that causes a constitutional deprivation when enforced; (2) a
widespread practice that is so permanent and well-settled that it constitutes a custom
or practice; or (3) an allegation thaéttonstitutional injury was caused by a person
with final policymaking authority.

Teesdale v. City of Chicag690 F.3d 829, 834 (7th Cir. 2012) (quotiastate of Sims v. Cnty. of
Bureay 506 F.3d 509, 515 (7th Cir. 2007) (quotireyvis v. City of Chicaga@l96 F.3d 645, 656 (7th

Cir. 2007));see also Fitzgerald v. Barnstable Sch. Cona®5 U.S. 246, 257-58 (2009) (holding

in a case of student-to-student sexual harassftiet § 1983 suits based on the Equal Protection
Clause remain available to plaintiffs alleging unconstitutional gender discrimination in schools”)
(citing Monell, 436 U.S. at 694).

A plaintiff must demonstrate a causal cortiet between the policy or practice and her
injury. Rice ex rel. Rice v. Corr. Med. Sepn&75 F.3d 650, (7th Cir. 2012) (“The plaintiff must
show . . . that the policy or custom was the@wung force [behind] theonstitutional violation.”
(quoting City of Canton, Ohio v. Harrjs489 U.S. 378, 389 (1989) (quotiMpnell, 436 U.S. at
694)). A municipality may be liable based on a faitorprovide adequate training to its employees;
however, “as with any other polioy practice for which the plaintiff seeks to hold the municipal
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. .. . defendant liable, the plaintiff must showttthe failure to train reflects a conscious choice
among alternatives that evinces a deliberate iréiffee to the rights of the individuals with whom
those employees will interactld. (citing Harris, 489 U.S. at 389).

In the Motion for Summary Judgment, Defendant argues that there is no evidence of
intentional discrimination and that all of tleidence of record demonstrates that Defendant
responded immediately and reasonably once inloéide of the sexual harassment on bus number
82. Defendant further notes that it had varipakcies in place to prevent harassment and that
Plaintiff did not report the sexuallyarassing conduct of A.T. to school administrators, teachers, or
her parents. Finally, Defendant asserts thagétisaro evidence that anyone with final policymaking
authority contributed to or caused Plaintiff's alleged deprivation.

In her response brief, Plaintiff contends thatddelant did not adequatehgin its principals,
transportation supervisor, assistant transportatiorrgispe, bus driver trainer, bus drivers, and Mr.
Burch regarding sexual harassment and bullyinguniff argues that there is a genuine issue of
material fact as to whether the training wasdqdte and, therefore, whether it represented a
“municipal policy and/or custom” of deliberate iffdrence that was likely to result in a violation
of Plaintiff's constitutional rights as both a femal&d a student. Plaintiff asserts that Defendant’s
various written policies to prevent harassment does not obviate the requirement that Defendant
adequately train its employees in that regardisasmployees were to be the enforcers of those
policies. To the point, Plaintiff argues that Mr. Burch was the employee responsible for the
enforcement of the policies on the bus, yet dendithing to enforce the harassment policies despite
having the authority to do so as a result of Defendant’s custom of inadequate training.

However, Plaintiff has failed to argue hoany training or lack thereof caused a

constitutional violation in her case. She has noedh@ny genuine issue of material fact that Mr.
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Burch failed to enforce the school’s policies agasexual harassment such that he violated her
constitutional right to equal access to educational opportunities under the law.

When Plaintiff reported to Mr. Burch that C.M. had threatened to kill her, Mr. Burch
facilitated Plaintiff’s filling out of a complaint form that led to C.M. being disciplined; Plaintiff
testified that C.M. did not bother her after th&ts previously noted, Plaintiff did not report the
comments and touching by A.T., and she has affeosevidence of how Mr. Burch'’s training could
have prevented or responded to harassment of which he was not aware.

As for the February 5, 2009 incident, the evitkeaf record again is that Mr. Burch was not
aware of the incident. As soas Defendant became aware ofitf@dent, Defendant enforced its
harassment policies, immediately suspending ardteally expelling the students. To the extent
Plaintiff argues that Mr. Burchsaining was inadequate to detect the sexual harassment while he
was driving the bus, she contradicts herself leypiidying evidence that he was properly trained to
scan his mirrors routinely, including the insidenoil to observe activities on the bus. Despite this
training by Defendant, Mr. Burch did not see frebruary 5, 2009 incident. Plaintiff does not
identify any harassment policies that were not enforced by Mr. Burch or what training was
inadequate in relation to the events on Febr6a®009. Moreover, Plaiffitidoes not point to any
evidence that demonstrates that Defendant didisoipline a student in response to known acts of
sexual harassment or inappropriate condu€inally, to the extent Plaintiff may be attempting to
assert in her response brief that 8 1983 supportveeg for a state law tort of negligence by Mr.
Burch, she is incorrect; 8 1983 only allows for recywd federal constitutional torts and not state
law torts. See Newsome v. McCal#s6 F.3d 747, 749-50 (7th Cir. 200%ge also Wright v.
Collins, 766 F.2d 841, 849 (4th Cir. 1985) (“Section 19838 m#ended to protect only federal rights

" To the extent Plaintiff notes in her Statement of Genuine Disputes that some school administrators may
classify certain conduct as “inappropriate” rather than “dexai@ssment” or “bullying” it is a distinction without a
difference given that she has not identified any such behddwever classified, of which Defendant was aware yet
failed to address.
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guaranteed by federal law, and not tort claims for which there are adequate remedies under state
law.”). Accordingly, summary judgmentis grantedavor of Defendant on Plaintiff’'s § 1983 equal
protection claim.
C. StateLaw Claims

The Court has granted summary judgment in fa¥@refendant on Plaintiff's federal claims,
which were the sole basis for removal of this action under 28 U.S.C. § 1331 by Defendant. The
parties are not diverse. The Court’s jurisdiotiover the Plaintiff's remaining state law claims
sounding in negligence is based on 28 U.§C1367, which provides for the exercise of
supplemental jurisdiction over claims based on statéiat are closely related to the federal claims
in a case. When a district court has only sep@ntal jurisdiction over remaining state claims, it
may decline to exercise its jurisdiction if it has “dismissed all claims over which it has original
jurisdiction.” 28 U.S.C. 8 1367(c)(33ee Whitely v. Morave635 F.3d 308, 311 (7th Cir. 2011)
(recognizing that 8 1367(c)(3) gives the court disoreto relinquish supplemental jurisdiction and
remand once the federal claim has been resolved).

“[T]lhe presumption is that the courtillvrelinquish federal jurisdiction over any
supplemental state-law claims” when the faflelaims are dismissed before triéll's Serv. Ctr.
v. BP Prods. N. Am., Inc599 F.3d 720, 727 (7th Cir. 2010jtijeg 28 U.S.C. § 1367(c)(3)). A
district court should exercise its discretion to relinquish jurisdiction over supplemental state law
claims remaining after the dismissal of fedearimims subject to three exceptions: “when the
[refiling] of the state claims is barred by the statute of limitations; where substantial judicial
resources have already been expended on thecktates; and when it is clearly apparent how the
state claim is to be decidedWilliams v. Rodriguez09 F.3d 392, 404 (7th Cir. 2008ge also
Dargis v. Sheaharb26 F.3d 981, 990 (7th Cir. 2008). None of the exceptions are applicable in the
instant case. Accordingly, the Court declinesexercise supplemental jurisdiction over the

remaining state law claims and, as a reswt]ides to rule on Defendant’s Motion for Summary
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Judgment on the state law claims. The state laimnelare remanded for consideration by the state
court.
CONCLUSION

Based on the foregoing, the Court heréBRANTS in part and DENIES in part
Defendant’s Motion to Strike Portions of Riaff's Statement of Genuine Disputes [DE 44],
GRANT Sthe Motion for Summary Judgment [DE 29tagshe federal Title IX and § 1983 claims,
andREMANDS the Indiana state law claims in Counts I, I, and lll. The CDURECTS the
Clerk of Court to Enter Judgment in favor Défendant on Counts IV and V of the Amended
Complaint.  So ORDERED this 9th day of August, 2013.

s/ Paul R. Cherry

MAGISTRATE JUDGE PAUL R. CHERRY
UNITED STATES DISTRICT COURT

CC: All counsel of record
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