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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

l.S., by his Parents and Next Friends, )
RICHARD and CHRISTINA SEPIOL

Plaintiff,

)
)
)
)
V. ) Case No. 2:11-CV-160JD
)
SCHOOL TOWN OF MUNSTERetal, )

)

)

Defendants.

AMENDED OPINION AND ORDER

This is an action under the Individuals widisabilities in Educagon Act. Richard and
Christina Sepiol contend that the School TawMunster and the West Lake Special Education
Cooperative (collectively “the Schb) failed to provide theiran, referred to in this matter as
1.S., with a free appropriate public education. dependent hearing ofeer agreed with them
in part, finding that the School failed as to afi¢he school years iquestion, but she awarded
little in the way of compensatio@n appeal, the Parents arguattthe School actually denied
|.S. an appropriate education for four years, aerg geek relief in the form of reimbursement for
|.S.’s attendance at a private school.

Both parties have moved for summary judgmestich is the proagural vehicle through
which these administrative review actions asoheed, and the motions are ripe for ruling. For
the following reasons, the Court grants both motiargart and denies both motions in part. The
Court finds that the School denied I.S. a frpprapriate public education for parts of two school
years, and remands this matter to the InaiBepartment of Education to determine the

appropriate amount of compensation.
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|. FACTUAL BACKGROUND

l.S. is a student with a severe form of ldyxg&. Although he has average intelligence, he
has significant impairments in the areasle€oding (sounding out words phonetically) and
encoding (spelling and writing) language. (82). He began attendirdggmmond Elementary
School in the School Town of Munster in kimgarten in the fall of 2005, and he received
supplemental assistance during tr and also received tutoy over the summer. When he
entered the 1st grade in August 2006, hisqtareecame concerned about his continuing
difficulties with reading and phonics, so theguested that the School evaluate him for a
possible learning disability. (95). The School completed amaluation in October 2006,
which indicated that I.S. had a learning dis#&piln the areas oferading, math, and written
expression. (R. 727, 188). The School therefore held a Case Conference Cdr(iiGiRt€s)
meeting on November 21, 2006 to develop atividualized Educational Program (“IEP”)
setting forth the special education services lsatwould receive. The IEP provided that I.S.
would primarily remain in his general educatmassroom, but that he would receive 45 minutes
of direct reading instruction each day in a tese room, and that he would receive 1 hour of
instructional support each day in his classroff®1 207). The School implemented this IEP for
the rest of I.S.’s 1st gragear and into his 2nd grade.

The CCC met again the following year on Noweer 5, 2007, in the fall of I.S.’s 2nd
grade year. At that time, |.S. was reeeg/reading instructio primarily through the
“Fundations” program, which teaches phonics, phune@wareness, and spelling through Orton-
Gillingham-based methodology. The IEP that the Sctewtloped for this year called for I.S. to

receive one hour of direct readiinstruction each day in as@urce room, in addition to one

! The Case Conference Committee includes vasohsol officials and a stlent’s parents, and
is tasked with preparing a studentisaal Individualized Educational Programs.
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hour each day of instructional support. (R. 225k TEP also contained goals for the areas of
reading, writing, and math. For example, |.S.adiag goal was that “[I.S.] will continue to use
decoding skills to sound out wordsth a variety of letter pattesnrand sounds in 7/10 attempts
while reading orally. [I.S.] will also continue improve his sight word vocabulary using the
Dolch word cards.” (R. 216). This goal was accompanied by a number of related sub-goals.

The next CCC meeting occurred the follogriyear on December 18, 2008, during I.S.’s
3rd grade year. (R. 232). The Paewere unable to attend timgeeting, so the School prepared
the new IEP and sent it to the Parents forrtfeiiew, apparently ithout any response or
objection. The IEP again called for I.S. to receiveour of direct readg instruction and 1 hour
of instructional support each day, though I.S.’s teacher testife@dhéhactually received about
an hour and fifteen minutes ofréct instruction eactlay. 1.S.’s reading goal remained almost
identical? though the IEP set new goals for writimgd math. During this school year, I.S.
received reading instruction primarily througle Wilson Reading Program, which is similar to
the Fundations program but for older studeauts] which is also based on Orton-Gillingham
principles.

Near the beginning of I.S.’s 4th grade year, the School began implementing its direct
reading instruction through aggram called Read 180. Read 18@ansalternate ae curriculum
that focuses heavily on fluency and compreheniidrprovides little ingtiction in phonics or
phonemic awareness, and the use of this metbgga$ one of the primary points of contention
in this matter. The Read 180 program takes 9tutes daily, consistingf an initial whole-

group instructional session, followed by rotations of 15 to 20 minutes each through small-group

2411.S.] will demonstrate the ability to use decoding skills to sound out words with a variety of
letter patterns and sounds in 7/10 attempts wh#eing orally.” (R. 233). Four of the seven sub-
goals from the 2nd grade IEP remained in tltkgdade IEP as well, and no new sub-goals were
added.



instruction, independent readirand individual work on a coputer program, and concluding

with a whole-group wrap-up session. (830-34, 2644-46). The School had not used this
program before, so I.S.’s teacher was still receiving training in this program throughout the year,
and did not learn some aspects @& pinogram until the end of the year.

The School next reviewed the IEP on November 6, 2009, in the fall of I.S.’s 4th grade
year, after it had begun implementing Read 18@. Farents were again unable to attend the
CCC meeting, so the School prepatieel IEP and sent it to the Parents for their review. Because
Read 180 required 90 minutes daily, 1.S.’s 4thdgr IEP was updated to include 90 minutes of
direct reading instruction each day, while he targd to receive 1 hour aistructional support.

(R. 253). However, all of the goals in this IEPrevedentical to the goals in the 3rd grade IEP,
and all of the sub-goals remained the sameeadls with only a single exception. (R. 249-51).

Although the Parents apparendligl not respond to the IEP iratly, 1.S.’s mother wrote
to the School on April 5, 2010, to request an irdiate meeting, as she began to grow concerned
that I.S. was not making apriate progress. (R. 578). TBehool convened a CCC meeting on
April 14, 2010. (R. 270). At the meeting, |1.S.’s timer expressed her cara with the Read 180
program, particularly with the independent riegdand the computer program portions of the
instruction, as I.S. struggled with working impaadently on his reading.ccordingly, the School
agreed to suspend these independent portiotheed®ead 180 program, and to have another
teacher provide I.S. with individual institian during those times through Leveled Literacy, a
program that focuses particularly on phoracsl phonetic awareness. (R. 270, 2653). This
arrangement continued for the rest of I.S.’s 4th grade year.

1.S.’s mother also requested an Indepenéehicational Evaluation to determine I.S.’s

abilities and recommend appropriate serviceshed@chool retained Sue Grisko to prepare a



report. (R. 484, 579). Ms. Grisko met with .SMay 2010 and administered a series of tests,
and she submitted her report on August 7, 2010. Msk&concluded that I.S. had deficits in
the areas of phonological procegs{processing the sounds of a word) and rapid naming (the
efficient retrieval of phonologi¢anformation from long-term or permanent memory). (R. 488—
89, 497). Termed a “double deficit,” this combination of difficulties made it “much more
difficult for [1.S.] to learn to read.” (R. 497Ms. Grisko opined that “[tleaching [I.S.] to read
must take priority over his expected 5th gradeiculum,” and that ‘fi]is full day should be
devoted to literacy instruatn to close his ever-wideningma (R. 497). She recommended “a
minimum of two hours per day for decoding bassatling instruction,plus another hour to
address his rapid naming deficit, with the i&fshis school day “ineld[ing] instruction to
practice and use his newly learned skills teaticity.” (R. 497). Ms. Grisko further believed
that “[f]luency at the passage level should I@tstressed until [I.S.’s] passage decoding
accuracy is above 95%,” because practicingityevhen a student is not yet reading words
accurately only promotes “faster guessing” of@& which “is an extremely difficult habit to
break.” (R. 498). Ms. Grisko recommended that &tBend a private school designed to teach a
specialized literacy curriculum in order to receive thigl of instruction. (R. 498).

On August 20, 2010, the first day of I.S.’s 5th grade, the CCC convened for a meeting to
discuss Ms. Grisko’s report. M&risko attended the meeting gmesented her report, and she
specifically recommended that I.S. be placeHyde Park Day School, a private school where
he could receive special education servicesifreading specialistaroughout the school day.
(R. 302). The School’s staff discussed the report with Ms. Grisko, ardkeddtiat they would
like another opinion before propogithe services I.S. would rage in his next IEP. (R. 302).

However, the Parents were not content for |.£otatinue receiving rean instruction from the



School in a manner that they believed to le#fectual and possibly eveounterproductive. (R.
302-03). Thus, they decided that they would p8L from school each day in the afternoon,
when he would otherwise receive this instion, and teach him at home themselves.

Following this meeting, the School commissdma report from Rachelle Wright to
assess |.S.’s needs and make a recommendegitinhis placement and special education
services. Ms. Wright did not evakgeor observe 1.S. Ingelf, but reviewed several other recent
assessments, including Ms. Grisko’s, to congpleer report. (R. 524, 2337). Ms. Wright's report
generally identified the same deficienciedviss Grisko’s, but her recommendations were not
nearly as broad. She believed that I.S. shoedéive instruction tlmugh “an alternate core
program for at least 9020 minutes per day,” and thatglnstruction should address “all
components of literacy,” including “phonenawareness, phonics, fluency, vocabulary,
comprehension, and written language,bpposed to focusing exclusively on phonemic
awareness and phonics, as recommended by MskdG(R. 533). Ms. Wrighsuggested several
alternate core programs through which to impatrthis instruction. Her third recommendation
was Read 180, but she noted that “Read 180tiasstrong as the other two programs in the
area of phonemic awareness,” so she recomnaethaé, if used, it be supplemented by other
programs in that area. (R. 536).

The School first shared this report witke tRarents at the ne€ICC meeting on October
7, 2010. Ms. Grisko attended the meeting at the expense of the Parents, but Ms. Wright was not
present to discuss her report. @38). Nonetheless, the Schpoésented Ms. Wright's report
and the results of other assessments tbagucted, and its staff members discussed I.S.’s
progress. The parties then dissad what services I.S. should receive as part of his IEP. The

School proposed 150 minutes of reading instoagtcomposed of 90 minutes through Read 180



and 60 minutes of reinforcement and sup@etation through other methodologies. (R. 341).
The Parents rejected any use of the Readpoi@fram, though, and indicated that they would
continue removing 1.S. from school in the afi@on and teaching him witlh phonics course that
they purchased at Ms. Griskascommendation. The parties grew no closer to an agreement, so
the meeting concluded with the understandingttafarents would continue to remove I.S.
from school, and the School would submit its fipeposed IEP for the Parents’ consideration.

The IEP that the School ultimately proposedOctober 18, 2010, which would cover the
remainder of I.S.’s 5th grade and the beginning el grade years, called for I.S. to remain in
the public school, and to receive Ifdthutes of daily reading instction in the resource room, in
addition to 1 hour of daily instructional suppor his general education classroom. (R. 334-35).
The IEP did not specify which programs orthezlologies the School would use for I.S.’s
reading instruction, although tineeeting notes contained in theP reflect that the School
intended to continue using tkeead 180 program for at leagb@rtion of his instruction. (R.

341).

Unsatisfied with this propas, the Parents continued rewing I.S. from school in the
afternoon and teaching him in reading at home, and they formally requested a due process
hearing through the Indiana Depaent of Education pursuant tiee IDEA. (R. 8). The Parents
contended that the IEPs for I.S.’s 2nd, 3t 4th grade years were both substantively and
procedurally flawed, and that the IEP propo&&chis 5th grade year was substantively
inadequate as well. They further contended ttiege flaws deprived I.S. of the free appropriate
public education to which he was entitiender the IDEA, and that he was entitled to

compensatory educational serviessa result. The Indiana Defraent of Education appointed



an independent hearing officer, who, in condidtawith the parties, framed the issues as
follows:

1. Whether Respondents [the Schodipve offered the student an
individualized education program @ designed to confer meaningful
educational benefit andeet his unique needs.

2. Whether the IEP proposed by Respondents at the October 7, 2010 case
conference committee (CCC) meeting oftetbe student an education program
appropriate to meet the student’s needs.

3. Whether Respondents reviewed é&nfevised the student's IEP in
accordance with 511 IAC 7-42-9 and 511CA-42-5 [Indiana’s administrative
regulations implementing the IDEA].

4, Whether Respondent failed in anytydto invite andfund the attendance

of Susan Grisko, an independent eviduato the CCC meeting of October 7,
2010 so as to violate 511 IAC 7-42-3(b)(4) so, are the parents entitled to
reimbursement for the cost to them tfe evaluator's attendance at that
conference.

9. Whether, considering subsative and procedural elations foundo exist,
the student has been denied a free appreppiablic education (FAPE). If so, to
what compensatory eduaatti is the student entitled.

(R. 160-61)

After efforts to resolve the matter amicably failed, the parties held a four-day hearing in
March 2011. The hearing officer heard testimomyrfififteen different withesses, including
several of I.S.’s teachers and other of thed®t's staff members, both of his parents, Ms.

Grisko, Ms. Wright, and the principal of HyderR@®ay School (to which I.S. had applied, but

had not yet been admitted). The parties aldworstied well over one thousand pages of exhibits,

® There were four other issuesdispute at the heay, two of which the hearing officer struck
on the School’s motion because they were duplieaihissues that had already been resolved
through separate complaints, and two of whichhiring officer resolved in the School’s favor.
Neither party objects as to those fagsues, so the Court dopot address them.
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plus hundreds of pages of case law for the hearing officer’s reference. The hearing officer
subsequently issued hezasion on April 4, 2011. (R. 157).

The hearing officer first found that basedtba two-year statutef limitations and the
fact that the Parents filed the due process heagpgest in the fall of I.S.’s 5th grade year, the
inquiry was limited to the IEPs developed in fak of I.S.’s 3rd, 4th, and 5th grade years. (R.
172 1 C 0.2). As to the 3rd grade IEP, she fahadl it was substantively adequate, as the
amount of instruction it included and the Wilgmogram used to implement it were reasonably
calculated to conferdeicational benefit. (R. 172 § C 1.1).tBshe found that the 3rd grade IEP
was procedurally flawed, as the School did netene and revise it asequired since the School
kept little data on 1.S.’s progress and usedIgedentical goals from the previous IEP. (R. 174
9 C 3.1). However, because his teachers had informally ascertained his actual level of
performance and provided appropriate instructiespite the deficient goals and lack of
meaningful progress monitoring data, the heaoiffiger found that the 3ol did not deny I.S.
a free appropriate public education. (R. 175 C 9.1).

As to the 4th grade IEP, the hearing offitaund that “[the Read 180 program used in
4th grade did not target thaudent’s severe deficit in dedmg and was not reasonably
calculated to conferdeicational benefit.” (RL73 I C 1.3). Specifically, sifound that the Read
180 program “focuses on fluency skills priotthe development of accurate decoding,” which
“promotes ‘faster guessing,” a medifficult habit for studentso break, and that Read 180 “is
not appropriate for this studetitie to his poor decoding skill§R. 164 § F 1.14). Due to this
methodology, I.S.’s “reading progress in the 4thdgrwas, at best, trivial.” (R. 173  C 1.2).

Accordingly, the hearing officer found that thi&P “was not reasonaptlesigned to confer



educational benefit and was ngipaopriate to meet [I.S.’s] unigueseds,” and that it therefore
denied I.S. a free appropriate pul#ducation. (R. 173 §C 1.3, 176 1 C 9.2).

As to the 5th grade IEP, the hearing aéfi found that the 150 minutes of reading
instruction was appropriated, “insofar as time is concerned, reasonably balances the
student[']s need for direct irtsiction and his need to paipate in the general education
curriculum.” (R. 165 { F 2.1). She also noteauith, that the School intended to devote 90
minutes of that time to the Read 180 programgcivtis weak in the area of phonemic awareness
and decoding skills, which are [I.S.’s] mositical need.” (R. 165 { B.3). She disapproved of
this approach, finding that I.S. “needs to spermdniajority of his direct instructional time in his
area of most critical need, decoding,” usiigon-Gillingham-basetethodologies. (R. 165  F
2.4). She therefore found that the “proposed IEP ma appropriate withegards to the balance
of methodologies actually proposed” by thén&al. (R. 173 § C 2.2). Nevertheless, she found
that the “proposed methodologies were not esglyea part of the student’s proposed IEP,” so
she concluded that “[tlhe proposed IEP, as amitappropriately addressed the student’s needs,”
and substantively complieditiv the IDEA. (R. 173 J C 2.1).

Having found that only the 4th grade IEP deri&d a free appropria public education,
the hearing officer then turned the appropriate compensgatifor that period. With little
discussion, though, she concluded that the 5thegitald provided enough instruction “both to
address [I.S.’s] current needsdato provide compensatory edtioa,” apparently meaning that
it would both provide an adequate ongoing etlanaand make up for the deficiencies of the
previous year. (R. 176 1 C 9.3). Accordingly, skelided to award any additional compensatory
education services. The heggiofficer concluded her decision by ordering the School to

implement the proposed 5th grade IEP as writbem she also orderede School to provide
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Orton-Gillingham-based instruom for at least 90 of his 150structional minutes per day,
which the School had not proposed. She furthectiickthe School not to take any time away
from 1.S.’s science, social studies, or matmssks to receive these services, and ordered this
instruction to continuéhrough his 6th grade year.

The Parents timely appealed the hearingeffs decision by filing a complaint in this
Court on May 4, 2011. [DE 1]. The Parents contendttteSchool denied 1.S. a free appropriate
public education from the 2nd through the 5th geénd that he is entitled to compensatory
education services to make up fbose periods. They also asdb#t the hearing officer erred in
finding that the 5th grade IEptrovided enough instructional time to encompass compensatory
education for the denial of aele appropriate public edation in the 4th grade. Thus, they seek
additional compensation for this entire period. kert after filing the compint in this matter,
the Parents were able to place. lat the Hyde Park Day School, where he attended the 6th, 7th,
and 8th grades. They therefore also seek reisamuent for his attendance at that school based
on the School’s alleged ongoing faguio provide 1.S. with a frea@ppropriate public education.

[I. STANDARD OF REVIEW

The typical summary judgment standardefiew does not apply in cases brought under
the IDEA.Alex R. ex rel. Beth R. v. Forrestville Valley Cmty. Unit Sch. Dist. No.3Z51F.3d
603, 611 (7th Cir. 2004). Rather, the IDEA provitlest a court reviewinghe outcome of a due
process hearing: “(i) shall rewe the records of the adminidtiree proceedings; (ii) shall hear
additional evidence at the request of a party; and (iii) basing its decision on the preponderance of
the evidence, shall grant such relief asdbert determines is appropriate.” 20 U.S.C.
8 1415(i)(2)(C). The party challenging the outcamhéhe administrative proceedings bears the
burden of proofM.B. ex rel. Berns v. Hamilton Southeastern S&68 F.3d 851, 860 (7th Cir.

2011). On issues of law, the Courtiews the hearing officer’s decisiate novold. On issues
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of fact, however, the Court eards “due weight” to the @esion of the hearing officer.
Forrestville, 375 F.3d at 612. The amount of weight tisadue varies depending on whether the
parties submit evidence to the Court thats not before the hearing officer:

At one end of the continuum, where thistrict court does nabke new evidence

and relies solely on the administrativexord, it owes considerable deference to

the hearing officer, and may set aside thdministrative ordeonly if it is

“strongly convinced that the order is erroneouschool Dist. v. Z.5§295 F.3d

671, 675 (7th Cir.2002) (quotation omitted). Thesel of review is akin to the

standards of clear error substantial evidenckl. The more that the district court

relies on new evidencdéyowever, the less it should fde to the administrative

decision: “[jJudicial review is moreesarching the greater the amount (weighted by
significance) of the evidence that the court has but the agency did not ldave.”

Id. Here, the parties submitted limited evidencesiolgt of the administrative record, but that
evidence pertains only to I.Spsogress after leaving the Schowhich has little relevance to
any issues that the hearing officer reachemtofdingly, except as otherwise noted, the Court
reviews the hearing offics decision under a subst#al evidence standard.

[ll. DISCUSSION

The Parents assert that the School viol&t®ds rights under the Individuals with
Disabilities in Education Act, 20 U.S.C. 8§ 14di0seqUnder the IDEA, “a state that accepts
federal funding to educate disabled children must provide such children with an education that is
free, public, and appropriate Berns 668 F.3d at 860 (quotirigorrestville, 375 F.3d at 606); 20
U.S.C. 8§ 1412(a)(1). The schoosttict, however, is not requirgd provide the “best possible
education,” or to maximize a student’s potentssrns 668 F.3d at 860fodd v. Duneland Sch.
Corp., 299 F.3d 899, 905 (7th Cir. 2002). Rather,IIDEA only requires a school to provide a
“basic floor of opportunity,” meaning “accessdpecialized instruction and related services
which are individually designetd provide educational benefit to the handicapped cHd."of
Educ. of Hendrick Hudson Cent. SEhst., Westchester Cnty. v. Rowld$8 U.S. 176, 201

(1982).
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The IDEA implements theseras largely through the extewe procedural requirements
involved in developing a student'sdividualized Educational Program, but the IEP must meet
certain substantive standards as wdllat 182, 206—07. Thus, there are two questions a court
must consider in evaluatingcéaim under the IDEA: “First, lsathe State complied with the
procedures set forth in the Act? And @ed, is the individualizedducational program
developed through the Act’s procedures reasoneddiyulated to enabkbe child to receive
educational benefits?t. at 206—07. If so, then the schdals satisfied its obligationisl.

Here, the Parents object to the 2nd, 3rd, 4hd 5th grade IEPs, so the Court first
considers whether the School nitetobligations under thIDEA as to each IEP. Finding that it
did not as to two different time periods, tBeurt then considersdhappropriate remedies.

A. The School’'s Compliance with the IDEA

The IEPs in question encompass portions&fs 2nd through 6th grade school years.
These issues generally fall into five separatetperiods, and the Couwdnsiders each in turn.
First, however, the Court notes that the Parargeed below that the Sabl violated the IDEA
by declining to pay Ms. Grisko’s fee for atitiing the October 2010 CQ@eeting. The hearing
officer found against the Parents on this issoecluding that the Schbbad no duty to invite
and fund the attendance of Ms. Grisko at timeeting. (R. 175 { C 4.1). Though the Parents
indicate that they arappealing this issue [DE 95 p. 2 nthey provided no argument on this
point and did not respond to the School’s argumesupport of the hearing officer’'s decision.
Accordingly, the Court finds that the Paremtaived any objection tihis conclusion, and
affirms the hearing officer’s decision on this issue.

1. 2nd Grade

The Parents argue that the School deniedalf&e appropriate publeducation in the

2nd grade (the 2007-08 school year) by failing tajadeely review and revise his IEP. The
13



hearing officer did not address this school year, as she found that only the 3rd, 4th, and 5th grade
IEPs fell within the two-year statute of limitati®, since the Parents filed the request for a due
process hearing in the fall of I.S.’s 5th grade year. (R. 172 { C 0.2). On appeal, the Parents have
not addressed the hearing offiseconclusion as to the stagubf limitations. In addition, the

School expressly argued in its bri¢fst this school year was side the statute of limitations,

but the Parents did not respond to that argumidnts, they have failed tischarge their burden

as the party challenging the hewyiofficer's decision on this issuand they have forfeited any
argument against the statute of limitations, saQbert affirms the hearmofficer's decision as

to the 2nd grade IEP.

2. 3rd Grade

The Parents next argue that I.S.’s 3rd grieP was procedurally flawed and that it
denied him a free appropriate public educatidre hearing officer coteded that the School
committed procedural violations in formulatih§.’s 3rd grade IEP by failing to review and
revise his goals based on measurementssgbriogress. (R. 174 1 C 3.1). But, she found that
these violations did not deny 1.&n appropriate education becaugeteachers had informally
ascertained his levels of perinance and provided instructioaonsistent with his needsd(

1 F 3.16, 1 C 9.1). The parties vigasly contest both thexistence of procedural violations and
whether those violations denied I.S. a frpprapriate public educatn. The Court finds that
substantial evidence supported k@aring officer’s finding that angrocedural violations did not
result in substantive harm to I.S. or the Pazemeaning they did not deny him a free appropriate
public education. Therefore, the Court affirme tlecision on that ground and need not address
whether the procedural vagions actually occurred.

Though the IDEA attaches substantial intpace to its procedural requirements,

“[p]rocedural flaws do not require a finding ofdenial of a free appropriate public education.”
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Hjortness ex rel. Hjortness Neenah Joint Sch. Dis&07 F.3d 1060, 1065 (7th Cir. 200B4.

of Educ. of Twp. High Sch. Dist. No. 211 v. Rd86 F.3d 267, 276 (7th Cir. 2007). Rather,
procedural flaws will have denied a studentesfappropriate public education only where they
“(I) impeded the child’s right to a free apprag public education; (1) significantly impeded
the parents’ opportunity to pangate in the decisionmaking press regarding éhprovision of a
free appropriate public education to the pasectild; or (I1l) caused a deprivation of
educational benefits.” 20.S.C. § 1415(f)(3)(E)(ii))Hjortness 507 F.3d at 1065 (“[P]rocedural
inadequacies that result in tloss of educational opportunitysdt in the denial of a free
appropriate education.”).

The Parents argue that 1.9a€k of progress demonstrathat he suffered substantive
harm from the procedural flaws, but this argubfaits for several reasons. First, this argument
is largely non-responsive to the hearing offedindings. The hearingfficer did not premise
her conclusion on a finding that I.S. made pregrashe based it on her finding that the deficient
goals did not negatively impak8.’s instruction. Bynot adequately cordnting this finding, the
Parents fail to discharge their burden to awerthe hearing officer'decision. Relatedly, the
Parents fail to draw the requisite connection leetwthe procedural defsand I.S.’s education.
To warrant compensation under the IDEA, procedilaals must cause a lack of progress, not
merely coincide with itHjortness 507 F.3d at 1065, and while the Parents dwell on I.S.’s lack
of progress, they make little effort to tie thatk of progress to any procedural defects. They
argue only briefly that the failute revise 1.S.’s 3rd grade IEPstdted in a loss of educational
benefit because it renderitsl goals meaningless. But the Parents also have to show that the
meaningless goals somehow translated into tteuction I.S. received, and they have not done

s0. The hearing officer found that |.S.’s teaclagpropriately assessed his levels of performance
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and provided instruction consistemith his needs, so despiteethecycled goals, 1.S. was not
receiving recycled instructich(R. 175  F 3.16, { C 9.1). Additionally, |.S. received instruction
through the Parents’ preferratethodology during his 3rd gragtear, and the Parents do not
suggest that I.S. should have riged different or additional insiction, nor have they indicated
any way in which I.S.’s education would haween different had th&P contained adequate
goals. Thus, this argument does not provide sshliasiverturn the heagrofficer’s decision.

Further, to the extent I.S.’s progress is reteva this issue in the first place, the Parents
overreach in relying on a spoliation argument tmdestrate the lack of progress. The Parents
argue that the School spoliated evidence becauset little progress monitoring data and
because certain documents “were either lost or never maintained,” so the hearing officer should
have drawn an adverse inéace against the SchodDE 95 p. 19]. However, to the extent the
Parents argue that the School sgeld evidence by failing to create documents in the first place,
this fundamentally misconceives the natursmdliation. Spoliatioms “the intentional
destruction, mutilation, alteration, or conceahtnef evidence, usually a documentCahoon v.
Cummings734 N.E.2d 535, 545 (Ind. 2000) (quotiBkack’s Law Dictionaryl409 (7th ed.
1999)). A party does not commit spoliation byifajlto create evidence, only by destroying,
altering, or concealing iSee id.

In addition, to the extent the Parents are referring tardeats that once existed, the

record simply does not support a conclusion #mgt documents were lost under circumstances

* To the extent the lack of adequate goals progress monitoring data interfered with the
School’s ability to craft subsequent IEPs, itla@m would have been realized during those
subsequent periods, not this paad thus would nastablish that I.S. was denied a free
appropriate public education duritiys period. Because the Courtds that the subsequent IEPs
were deficient on other grounds, it need not address thist@bteonsequence.

> The Parents initially argued that spoliat&rould have shifted the burden of proof to the
School, but they later withdrew that argument asserted that an adverse inference should have
applied.
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that would justify an adverseference due to spoliation.Clourts have found a spoliation
sanction to be proper only where a party has a duty to preserve evidence because it knew, or
should have known, thatiliation was imminent.Trask-Morton v. Motel 6 Operating L,B34
F.3d 672, 681 (7th Cir. 2008). In addition, even wHeauments are lost after a party has a duty
to preserve them, not all losses of evidence domstspoliation and justifan adverse inference.
See Howard Regional Health Sys. v. Gordas2 N.E.2d 182, 189-90 (Ind. 2011). Rather, a
court must consider the degree of a party’s culpability and thatedténe resulting prejudice,
to determine which among a broadga of remedies is appropriate.

Here, the Parents primarily focus on a bindat tt5.’s teachers keptith their notes on
his progress, which was lost at some point godhe due process hearing. It appears that it was
lost around the end of I.S.’s 4th grade year, whisrieacher, Ms. Horn, left the School for a new
job. Ms. Horn apparently left éhbinder at the school, but besa 1.S. did not receive direct
reading instruction when he reted for 5th grade, no one retrégl the binder and it was lost.
(R. 1683-85). However, the Parents did not requestitie process hearingtilthe fall of I.S.’s
5th grade year, and Ms. Grisko'ogt and the CCC meetings thedl to the due process hearing
request all took place after thender was lost. Thus, the Court cannot conclude that this
evidence was lost or destroyed afterphaspect of litigation became imminent. The
circumstances of the loss—a teacher’s depaftam the school—also suggest a low degree of
culpability. Finally, there is linted prejudice to the Parends. Horn read from the binder
during a meeting with the Parents and dutheyApril 2010 CCC meetingpo they likely had a
general idea of the information it contained. Tifermation in the binder was also translated
into the progress notes that the teachers ahtete the computer program, so while the

information in the binder may have been differi@rfiorm and in detail from the information in
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the computer program, it was likely similartive degree of progress it indicated I.S. was
making. The Parents also had a chance to methe teachers during the due process hearing.
Therefore, the Parents fall well short of estdintig that the hearing offer erred by not drawing
an adverse inference based on spoliation. Accordingly, the Court affirms the hearing officer’s
conclusion that the School did not deny I.S.ee fappropriate public edugn in the 3rd grade.

3. 4th Grade

The hearing officer found in the Parents’ favelative to I.S.’s 4th grade education.
Thus, while the Parents take issue with the diesethe hearing officer awarded, they do not ask
the Court to alter the determination that the $tfaled to provide |.Swith a free appropriate
public education. Though it did not address the issus initial brief, the School argues that
I.S. actually received an appragie education in 4th graddowever, it has not provided a
sufficient basis to overturn the hearing officartsclusion, so the Court finds that the School
failed to provide I.S. with a free appragte public education in the 4th grade.

I.S.’s 4th grade IEP called for him to rece®0 minutes of diregeading instruction
each day.(R. 253). However, the School providedstimstruction though the Read 180
program, of which the hearing officer waghiy critical. (R. 247, 577). She found that while
I.S.’s most significant area of need wasl@toding words (sounding them out), the Read 180
program “did not provide significant remediatian”that area, and left him “without intensive,
systematic phonics instruction for one schgedr.” (R. 164—65, 171). Worse yet, the hearing
officer found that the Read 180 program was actutdiyaging to I.S.’s reading skills. Because

of his difficulty sounding out words, I.S. ddgped a tendency to guess words based on their

® The 4th grade IEP did not formally takiéeet until November 5, 2009. However, the School
began implementing the Read 180 system sometime before that (though it is unclear exactly
when), so the Court considdlss period as beginning with the introduction of the Read 180
system in the 4th grade.
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beginning sounds, which is a very difficultditeto break. However, Read 180 focuses on
fluency skills prior to developg accurate decoding skills, whiphomotes “faster guessing” and
reinforces this detrimental habit. (R. 164xcardingly, the hearingfficer found that this
methodology was “not appropriate” for I.S., ahdt because the IEP was implemented through
this methodology, it was “not reasonably desigteedonfer educational benefit and was not
appropriate [to] meet [I.$] unique needs.” (R. 164, 173).

These conclusions are well-supported byrdword, and the School does not directly
challenge them on appeal. Any challenge onftbist would likely be frivolous, as the Court
owes the highest degree of deference édaring officer on questions of methodology.
Rowley 458 U.S. at 207 (“[Clourts must be cardfubvoid imposing their view of preferable
educational methods upon the States. The primeesyonsibility for . . . choosing the educational
method most suitable to the child’s needs, lg&tdy the Act to sta and local educational
agencies in cooperation with ther@ats or guardian of the child."nstead, rather than directly
defending the appropriateness of the Read 180 @mgghe School argues that I.S. received a
free appropriate public educationcaeise he still made some pregs during his 4th grade year.

This argument fails for several reasonsst-ithe evidence that the School cites to
demonstrate I.S.’s progress is far too limitedipset the hearing officer’s decision. The School
cites several progress reports intermittently recorded by I€aher during the 4th grade, but
these demonstrate little, if any, progress. Thatshindicate that I.S. progressed in certain
categories from “Emerging” (“In early stagesdafvelopment”) at the beginning of the year, to
“Developing” (“Progress is evident”), one imenent up, at the end tife year. (R. 380, 382).
This offers limited insight into his actual pregs, but this progress appears rather modest

anyway. The written notes add little informatiamd focus more on 1.S.’s attitude and effort
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than his educational progress. (R. 377-8Wen the amount of testimony specifically
addressing the Read 180 program and why it waapopriate given 1.S.’s particular needs,
and the hearing officer’s finding that I.S. méd@nimal”’ progress, this limited evidence does
not justify overturning thedaring officer’'s conclusion.

In addition, evidence of |.S.jsrogress is largely irrelevagtven the hearing officer’s
finding that I.S.’s limited success was “a resulhisfrelative strength a auditory learner and
the efforts of his parents in assisting him with homework, and notHe School’s] educational
interventions.” (R. 176see alsdR. 162 (noting the ways in wdh the Parents “supplement the
student’s general education ingttion” at home)). This findg, which the School does not
address on appeal, undercuts any gt that I.S.’s progress wasrdgutable to the IEP or the
School. To the contrary, 1.S.’s progress, if anguld simply show that he overcame a deficient
IEP, not that the School provided him an adeqoate Therefore, the Court affirms the hearing
officer’s conclusion that the School denied BSree appropriate public edation in 4th grade.

4. 5th Grade until the Heaiing Officer’s Decision

The Parents next argue thag thearing officer erred by finaly that I.S.’s 5th grade IEP
was substantively adequate. The 5th grade IEBct&r I.S. to receive 150 minutes of direct
instruction on reading each day, and the ingaofficer found that this amount of time was
appropriate. (R. 173). However, the hearingoeaffifound that the School intended to devote 90
minutes of that time to the Read 180 program, twhitid not target the atlent’s most critical
need, decoding skills.” (R. 165, 173). Accordingly, she found that “[t]he major methodology
proposed (Read 180) is not approf@ito address the student’s shgignificant need,” and that
“[t]he proposed IEP was not appropriate witgarls to the balance of methodologies actually
proposed by [the School].” (R. 173—74). Themring officer’s findings as to the

inappropriateness of the Read 180 methodologlyad the balance of methodologies proposed
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are well-supported by the record and havelbean challenged on appeal, so the Court accepts
those findings.

However, the hearing officer attributecktie findings no weight in assessing the overall
adequacy of the 5th grade IEP. Instead, shad that “[t|he proposed methodologies were not
expressly a part of the student’s proposed IEB,tlhe proposed IERs written, appropriately
addressed the student’s needs.”IR3)). She therefore concluded that “[t]he IEP proposed for
the 2010 school year, insofar asrititles the student to 150 miegtper day direct instruction,
and 60 minutes per day collaboration with the galneducation classroom, is appropriate” and
provided I.S. with a free appraate public education. (R. 176).

These conclusions cannot be reconciled,thadParents’ argumesbn this point are
well-taken. The hearing officer essentidihyind that even thoughetSchool intended to
implement the IEP through an inappropriatehodology, the IEP was adequate because it failed
to specify that methodology. (R. 173 (concludingttthe IEP was appropite “as written” and
“insofar as” it includes certain amants of instructional time)). Is undisputed, though, that the
School intended to use the Read 180 program famtjerity of I.S.’s diret reading instruction,
and the hearing officer found that this balancenethodologies was inappropriate for I.S. Thus,
had I.S. received the instruction called forthg IEP, that instruction would have been
inappropriate, and 1.S. would not have receiadree appropriate publeducation. That the IEP
itself did not require this deficiemiethodology does not change that f&ste D.S. v. Bayonne
Bd. of Edug.602 F.3d 553, 566 (3d Cir. 2010) (holding thatlEP was inappropriate where the
hearing officer found that the student needeateive particular servicés order to receive
meaningful educational benefit, kthie IEP failed to incorporatbdse services). Of course, I.S.

did not actually receivthat instruction, as his Parents dakxd to remove him from school and
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teach him at home instead of leaving himeoeive ineffectual instruction through the Read 180
program. However, the IEP still called for timstructional time, and the hearing officer
accepted the IEP based on its inclusion of thisuatbnal time. Thus, the fact that I.S. did not
attend school for this instructiatoes alter the adequacy of thdlB&r the fact that I.S. would
have received an inappropriate education if he had remained in school.

Furthermore, as a matter of law, the faett tihe IEP left open the possibility that I.S.
would receive inappropriate instiion means that it was substantively deficient. A child’s IEP
must be “reasonably calculated to enahbkechild to receive educational benefiRdwley 458
U.S. at 207. Thus, it “must be tailored to threque needs of that particular chiléHéather S. v.
Wisconsin125 F.3d 1045, 1055 (7th Cir. 1997), and nigstlikely to produce progress, not
regression or trivial@ucational advancemen®iex R., ex rel. Beth R. v. Forrestville Valley
Cmty. Unit Sch. Dist. No. 22375 F.3d 603, 615 (7th Cir. 2004). Because it failed to specify an
appropriate methodology or exclude the R&8@ program, which would have produced no
benefit, I.S.’s 5th grade IEP was not tailotedhis unique needs or likely to produce progress
instead of regression.

That is not to say that an IEP must alwagscify a methodology or foreclose the use of
any inadequate methodologies. In most casegjdk of one methodology over another will not
be the difference between whether a student dodees not receive appropriate education.
E.g, Rowley 458 U.S. at 209-1@&nd even where some potential methodology may be
inappropriate, it may not even be among the pdgabifor the instruction at issue. Here,
however, the hearing officer exgmsly found that the Read 1gfbgram was inappropriate for
I.S. and that its use deprived him of a free appatg public education ithe 4th grade. Further,

there was a distinct possibility I.&ould receive that instructionifehis year, as he had received
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it in the 4th grade, the School proposed its use in the 5th grade, and the Parents had no reason to
believe that would not be the case. In faat, ltlearing officer recogned this by ordering the

School to use a different netdology instead. Accordingly, if, as the hearing officer found, the

IEP was indifferent as to which methodologgs used, it cannot have been reasonably

calculated to provide educatidrenefit when one of the potential methodologies would have

been likely to produce geession or no progress.

The Parents provide an apt analogy on ploisit. If a personantracts a bacterial
infection, an appropriate treatment plan mighk foa the person to take medication. However, if
it is just as likely that the mezhtion would be aspirimstead of an antibiotic, the treatment plan
would not be reasonably calctdd to cure the imfction—one medication would cure it, while
the other would have no effectat and would permit it to sprdaThe same is true here. The
150 minutes of direct reading instruction mayap@ropriate as a framewk, but if that time
could be used for either of two methodologi@se of which would provide an educational
benefit and one of which would not, the IEP carb®taid to be reasonably calculated to
provide a benefit. Thus, the IEP’s failuresjpecify a methodology or exclude the Read 180
program means that it was substantively inadegudne Court therefore overturns the hearing
officer’'s conclusion on this issue, and finds ttiet School denied I.S. a free appropriate public
education for this time period.

5. After the Hearing Officer’s Decision

The Parents finally argue thia®.’s 5th grade IEP was inadexje even after the hearing
officer’s decision, which cured the only objectitney had to that IEP by ordering the School to
implement Orton-Gillingham methodology. Becatlss was the time period in which the
Parents placed I.S. in a private school, theyarmhthat this entitles ém to reimbursement for

1.S.’s private school tuitiorSeeSch. Comm. of Town of Burliragt, Mass. v. Dep’t of Educ. of
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Mass, 471 U.S. 359, 370 (1985). In arggithis point, the Parents dot object to the substance
of the IEP as it existed after the hearinga#fis decision; the onlgrgument they raise on
appeal relative to the 5th grade IEP Wz it relied on the Read 180 methodology, but the
hearing officer substituted that methodologyhw®rton-Gillingham instruction. Rather, the
Parents only argue that the hearing officer matspermitted to modify the IEP in this regard.
Because I.S. would not have received a free appropriate public education for the rest of the
school year and into his 6th gragksar absent this modification gliParents argue that they were
entitled to place him in a private school foh grade and seek reimbursement from the School.
This argument is misplaced, however, becdheéhearing officer issued her decision
curing the IEP well before the Pate placed |.S. in a privatetsmol, so her modification of the
IEP did not improperly interfere with the Pat& placement decision. The Parents’ argument
relies on a line of cases arising ouBafrlington in which the Supreme Court held that when a
school fails to provide an acceptable educatioremnga can unilaterally place a student in an
appropriate private school ancgethseek reimbursement for thuition through the IDEA hearing
processBurlington 471 U.S. at 370. This conclusion flevirom the fact that due process
hearings and the judicial review process c&e wubstantial periods time, during which a
student who ultimately prevails will ia received an inadequate educatldnBurlingtonthus
allows parents to act proactively in ensuringtttimeir child receives amppropriate education,
without waiving theirchild’s right to afreeappropriate public educatiold. However, parents
who choose this alternative bear the risk tha¢aring officer or counvill find that the school
complied with the IDEA, in which case the pasewill receive no reimbursement for the cost of

the private schooFlorence Cnty. Sch. Dist. Four v. Carter ex rel. Cartet0 U.S. 7, 15 (1993).
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Because parents must typically make these decisions prospectively, before the IEP at
issue is implemented, courts generally evaltiaeadequacy of the IEP based only on the
information in the IEP itself:

In order for this system to function properly, parents must have sufficient

information about the IEP to make an imfeed decision as to its adequacy prior

to making a placement decision. At the tithe parents must choose whether to

accept the school district recommendation or to place the child elsewhere, they

have only the IEP to rely on, and therefore the adequacy of the IEP itself creates
considerable reliance intets for the parents. . . . By requiring school districts to

put their efforts into creating adequatdH=at the outset, A prevents a school

district from effecting this type of “llaand switch,” even if the baiting is done
unintentionally. A school disttt cannot rehabilitate a deficient IEP after the fact.

R.E. v. New York City Dep’t of EAu694 F.3d 167, 185-86 (2d Cir. 2012) (also collecting
cases). Thus, a hearing officer or court cannot taferm an IEP in order to hold that, because a
modified version of the IEP would have bespropriate, the parentgere not justified in
removing their child from the public school.

However, this reliance interest is entirely atisghere, as here, the hearing officer issues
an order modifying the IEP months prior to theguais’ decision to sendeir child to a private
school. In that event, the parsikinow prior to making their decmsi that their child’s education
at the public school will includlhe modifications ordered by thearing officer, so there is no
bait and switch. The parents hdtie benefit of consering the modified IEP just the same as
they could consider the IEP itself if they hadriake the choice prior to the hearing officer’s
decision. If the parents considbe modified IEP inadequate, thegn still appeal the decision
and place their child in a private school in theantime. But in doing so, they assume the risk
that the court will find that theducation their child would have received had he attended public
school—meaning under the IEP as modified lgytbaring officer's order—was adequate.

Here, the effective dates thife IEP at issue were November 4, 2010 to November 4,

2011, which ran from the fall of I.S.’s 5th grade y&mathe fall of his 6tlgrade year. The Parents
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requested a due process heaondgOctober 22, 2010, but they wengable to enroll I.S. in a

private school for the 5th grade, so theytoared taking him out of school in the afternoon and
home-schooling him in reading. As of the duegaiss hearing in March 2011, I.S. had applied to
the Hyde Park Day School, but he had not yet been admitted. The hearing officer issued her
decision on April 4, 2011, and she orderedSbkool to provide Orton-Gillingham-based

instruction for at least 90 minutes per day. She also dir¢laée8chool to continue this

instruction through I.S.’s 6th grade year. However, the Parents continued home-schooling I.S. in
reading for the rest of his 5th grade year, B8ddid not begin attendg Hyde Park Day School

until the beginning of the 6th grade.

Under these circumstances, the Parents had no legitimate reliance interest on the un-
modified IEP at the time they enrolled I.S. i thrivate school. Based time hearing officer’'s
decision, the Parents knew for certain that3f httended the public school, he would receive
their preferred method of reading instructidhe hearing officer’'s decision was not merely
extrinsic evidence showing what education I.3lmhhave received had he returned to school, as
was at issue iR.E.694 F.3d at 186-87 (“For example, if &P states that a specific teaching
method will be used to instruct a studeng sichool district may introduce testimony at the
subsequent hearing to describe that teachirtbadeand explain why ivas appropriate for the
student. The district, howevenay not introduce testimony thatdifferent teaching method, not
mentioned in the IEP, would have been used.”}h&ait guaranteed tHearents in writing that
their son would receive an education thathbaring officer found tbe appropriate, through a
methodology the Parents supported. Because thatRale not challenge the adequacy of that
education on appeal, they cannaigi that they were entitled to reimbursement for enrolling 1.S.

in a private school because the IEP that edtiptéor to the hearingfficer’s decision was
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inadequate. Therefore, the Cofinds that the School’s violatioof the IDEA ceased as of the
deadline for it to implement theshring officer’s order, May 4, 2011na@that I.S. is not entitled
to compensation past that point.

B. The Appropriate Remedy

Having determined that the School faileptovide I.S. with a free appropriate public
education for two of these time periods, the Court must decide what relief to award. Upon
finding that a school violated thHBEA, the Court may “grant such relief as the court determines
is appropriate.” 20 U.S.C. 8§ 1415(i)(2)(C). “Under this provision, ‘equetabhsiderations are
relevant in fashioning relief,” and the coenjoys ‘broad discretion’ in so doing-lorence 510
U.S. at 16 (quotin@urlington, 471 U.S. at 369, 374). The Seventh Circuit has not directly
addressed how to craft compensatory awardsifidations of the IDEA, but the generally
accepted standard is that the compensation shorddide the educational benefits that likely
would have accrued from special education sentiveschool district should have supplied in
the first place.’Reid 401 F.3d at 523-24. In other words;]Jtimpensatory awards should place
children in the position they would havedn in but for the violation of the ActDraper, 518
F.3d at 1289.

Here, the hearing officer found that the Schieied I.S. a free appropriate public
education in the 4th grade and she made a detation as to the appropriate compensation for
that period, so the first question is whettiet compensation wasdeed appropriate. The
hearing officer concluded that the 5th gradP Hready contained endugstruction to both
provide I.S. with a free approptépublic education and competesaim for his inadequate 4th
grade education, so she awarded no compendagiyond what was already included in the IEP.

The Parents contest this conclusion, arguimg tifis instructiorcannot be considered
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compensatory if I.S. would ke received it regardless of whet he prevailed on any of his
claims. The Court agrees.

Compensatory awards must go beyond thecation a student walibtherwise receive
so as to make up for the deficient education the studsd to previously endeyso it is difficult
to consider an award compensatory whegavies a student nothirthey would not have
received in the first plac&eid ex rel. Reid v. District of Columbi01 F.3d 516, 525 (D.C. Cir.
2005) (“[W]hereas ordinary IEPs need only provislame benefit, compensatory awards must
do more—they mustompensat®. |.S. would have receivet’is0 minutes of direct reading
instruction even if the hearing officer complgteejected his claimand found that the School
never denied him a free appropeigublic education. The only @hge the hearing officer made
to the IEP was to substitute Read 180 with ®@llingham, but she didot characterize that as
compensatory.To the contrary, based on her fings as to those methodologies, that
substitution was necessary for the IEP to provi8ewith the requisite educational benefit.
Compensation is meant to place a studentarptisition they would have been in but for the
violation of the Act, and but for the violation thfe Act as to the 4th grade, I.S. would have
received this exact same education in the 5th ggadevould have received an adequate
education during the 4th grade. Thus, unlessiéaing officer found that I.S. suffered no harm

from the violation during the 4th grade (whictegtid not, and which would be inconsistent with

’ She also ordered, without discussion, thatittguction continue thragh 1.S.’s 6th grade. (R.
176). However, the fact that she did not reference the durattbisonstruction in any of her
findings or conclusions as the appropriateness of this coemsation further underscores the
lack of a reviewable basis forishconclusion, as discussed beldwrther, there is no reason to
believe the School would not have proposed at least 150 minutéaypef direct instruction in
the next IEP anyway, (the IEP it proposedIfBt’s 8th grade offered 175 minutes of direct
instruction daily [DE 97-1 p.42]), in which casesthearing officer’s order that the IEP extend
through the 6th grade wouldwrfer no additional benefit.
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her other findings), this cannot have put Irthe place he would have been absent the
violation.

There could be situations in which arPlEnay adequately incorporate compensation,
such as where a school concedes thfailed to provide a fregparopriate public education, so it
adds compensatory education into an IEP asaila@ory measure in thhope of avoiding a due
process hearing. Here, however, the Schoohdtd—-and does not—concede that it ever denied
|.S. a free appropriate pubkdlucation. Whatever the reasthe School chose to offer 150
minutes of direct reading insiction when its expert reconanded at least 90 to 120 minutes,
that reason certainly wamt that it had denied 1.S. a fregpaopriate public education in the 4th
grade. There are some hints in the recordttfe@6chool provided this “additional” time because
the Parents began taking I.S. out of schodhéafternoon at the gmning of 5th grade,
meaning he was not receiving reading instructrom the School. However, the 5th grade IEP
was proposed only about six weeks into the scieat, and it is highly unlikely that the amount
of time the School added to the IEP to compensatdor six weeks of neeading instruction (at
least not from the School) could be enough to cosgen.S. for an entire year of instruction
that was not only inappropriate, Hikely counterproductive as welk is much more likely that
the School did not add any additional time to compensate for past violations, but intended the
added time to be part of I.S.’s baseline eduoaiioorder to avoid &inding that the IEP itself
failed to provide a free appropriate public education.

In addition, the hearing officer’s cursorgéitment of this issue makes it difficult to
assess the validity of her conclusions. Thoughfetied that the direct structional time was
sufficient “for both ongoing instruction and compatory education,” it isinclear how much of

that time she considered to be for ongoing vecauspensatory education. The hearing officer
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found that the 150 minutes of direct readingfrinction was “in excess of the 90-120 minutes
proposed by reading specialishiéhelle Wright,” but she nevexpressly adopted Ms. Wright's
opinion or found that only 90 or 120 minutes akdi reading instruction would be sufficient.
(R.165 Y F 2.1; 173 § C 2.1). Further, Ms. Wright recommenaldé&st 90-120 minutes,
which is consistent with the 150 minutes propdsgdhe School, and also testified that I.S.
“neededan] additional 30 minutes” beyond thed&d 180 program (which takes 90 minutes
daily) because Read 180 does not adequatidyess phonics and phonemic awareness. (R. 901,
2343-44 (emphases added)). Thus, the IEP enss®gat most 30 minutes of compensatory
instruction each day, but may have providedreless. By not expssly indicating what
constituted 1.S.’s baseline education versusbmpensatory educatiotie hearing officer did
not provide enough information for the Courneaningfully review this conclusidh.
Therefore, the Court finds that the compéiasaawarded by the hearing officer was not
appropriate, and vacates this aspdthe hearing officer’s decision.

That leaves the Court to fashiappropriate relief for these periods novo The first
issue to address in that regasdvhat form that relief shodltake. Notably, the parties only
suggest one form of compensation—reimburserf@ritS.’s attendance at Hyde Park Day
School. While the School contests the appropniege of this placement, it does not suggest any
alternatives, so as long as theutt determines that this placement is appropriate, it need not

determine if any other form oflref would be more appropriat&ee Bd. of Educ. of

8 It is also difficult to square the hearinfjicer's conclusion with the finding she made in
assessing the adequacy of the baseline educateided by the 5th grade K that: “insofar as
time is concerned,” the 150 minutefsdirect reading instruicin “reasonably balances the
student[']s need for direct irtsiction and his need to paipate in the general education
curriculum.” (R. 165 { F 2.1). If thE50 minutes of direct readingstruction strikes a reasonable
balance before considering compensation, hawtlcat same balande appropriate when
adding in the need to compensate for a whole ywéhout meaningful dect reading instruction?
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Murphysboro Cmty. Unit Sch. Dist. NIB6 v. lllinois State Bd. of Edyell F.3d 1162, 1168
(7th Cir. 1994) (“Since the court was presénteth only one option, itvas not required to
locate another school that wouldisty the least restrictive alternative requirement based on the
entire pool of schools availableyt rather was required simply determine whether that one
available choice would prode an appropriate edugan for [the student].”).

The Court notes at the outset that reimburseroe |.S.’s attendance at a private school
is a permissible form of compensation eveough 1.S. is not entitled to reimbursement under
theBurlingtonframework.Burlington, 471 U.S. at 370 (holding thparents can be entitled to
reimbursement of private school tuition whergtasate placement desired by the parents was
proper under the Act and . . . an IEP callingdiacement in a public schoadas inappropriate”).
Though the IEP in effect at the time [I8ft the public school was adequate Baolingtondoes
not apply, the School failed frovide I.S. with a free apprdpte public education for the
greater part of two years, so he is stillitged to compensation for those periods. This
compensation can include “[r]elief in the foohreimbursement for otdf-pocket educational
expenses” even when tBairlingtonfactors do not apph\Brown v. Bartholomew Consol. Sch.
Corp., 442 F.3d 588, 597 (7th Cir. 200&¢. of Educ. of LaGrange Sch. Dist. No. 105 v. lllinois
State Bd. of Educ184 F.3d 912, 917-18 (7th Cir. 1999) (holding that, as an alternative to
reimbursement under thigurlingtonframework, “reimbursement to parents for the cost of
private school is an equitable remedy which faymposed in the discretion of the district
court”). Such an award is also permissible ewhere the public scho® capable of providing
an appropriate education going forwabdaper v. Atlanta Indep. Sch. Sys818 F.3d 1275,

1284-86 (11th Cir. 2008) (holding that “the Actedmot foreclose a compensatory award of
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placement in a private school” even if the peischool “could prospectively provide an
appropriate education program”).

Since reimbursement is a permissible fmihcompensation in these circumstances, the
guestion is whether Hyde Park Day School inipaldr is an appropriate placement for I.S. In
arguing that it is not, the Schoolimarily asserts that it is inapprogate because it is not the least
restrictive environment. As éhSchool correctly notes, the IDEgive[s] strong preference to
mainstreaming students with disabilities,” mem@neducating them with their non-disabled peers
to the maximum extent possibMonticello Sch. Dist. No. 25 v. George L. ex rel. Brogk02
F.3d 895, 906 (7th Cir. 1996). However, thd&a overstates the importance of this
consideration in the context obmpensatory education or reimbursement. The least restrictive
environment requirement “was developed in respaaschool districts wbh were reluctant to
integrate mentally impaired children and their non-disabled pedwsghysbore 41 F.3d at
1168. This requirement primarily acts as atliom the schools, meaning that a school cannot
propose an IEP that places a student in an amwient that is more restrictive than necessary.
Id.; C.L. v. Scarsdale Union Free Sch. Dig44 F.3d 826, 836—37 (2d Cir. 2014) (noting that
the least restrictive environmengrgrement “was aimed at preventiaghoolsfrom segregating
disabled students from the general shidmdy,” and was not meant “to restqerentaloptions
when the public schools fail to compth the requirements of the IDEA”).

As with a number of other requirementghavhich schools must comply in proposing
IEPs, the least restrictive environment requireindees not apply with equal force to parents’
decisions to place their children in private sceaghen the public schools have violated the
IDEA. Knable ex rel. Knable v. Bexley City Sch. Di#88 F.3d 755, 770 (6th Cir. 2001)

(“[P]arents who have not been treated propergler the IDEA and whonilaterally withdraw
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their child from public school iW commonly place their child in private school tht specializes
in teaching children with disabilities. Weowld vitiate the right of parental placement
recognized irBurlingtonandFlorence Countyvere we to find that such private school
placements automatically violated the IDEA’s mainstreaming requiremeRiE);694 F.3d at
187 n.3 (“[R]eview of the private placement” @rle a school has violated the IDEA “is more
informal than review of the original IER: private placement need not meet the IDEA
requirement for a [free appropriate publiziedtion] and is not subject to the same
mainstreaming requirement as a public placemers&d;Florence510 U.S. at 13—-15 (holding
that a private school need not comply with certaandards that would apply to a public school
in order to qualify for reimbursementfturphysboro 41 F.3d at 1168 (holding that the least
restrictive environment requiremig‘is applicable only if tb IEP meets IDEA minimums”).

The private school need onlygwide an “appropriate” or ‘foper” education, and while
the restrictiveness of the prieaschool’s environment may factioto that inquiy, it is not a
standalone requirement in the compensation or reimbursement cQaeXtorest Grove Sch.
Dist. v. T.A. 557 U.S. 230, 247, (2009) (stating that imate school need only be “appropriate”
to qualify for reimbursementBcarsdale 744 F.3d at 836—-37 (holding that a student’s least
restrictive environment “remairesconsideration that beargan a parent’s choice of an
alternative placement and may be considered éyéaring officer in determining whether the
placement was appropriate,” but that “parentsmay not be subject to the same
mainstreaming . . . requirements as a school board”).

Therefore, the Court must determine asae general matter whether the Hyde Park
Day School was an appropriate placement far 88d the Parents have amply discharged their

burden of establishing that it was. The HR#rk Day School specializes in teaching students
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such as I.S. with averagedbove-average intellence but with moderate to severe learning
disabilities, and the majority afs curriculum is designed temediate language-based learning
disabilities. It provides reaad instruction through the OmeGillingham methodology, and the
same teachers who teach reading also teaatthlee subjects, meaning they can implement and
reinforce the reading instructidhroughout all of theantent areas. Further, with no more than
five students to a teacher at ggint, the students receive direetd personalized instruction for
the whole day. These services are consistéhttive recommendations of Ms. Grisko and Ms.
Wright, who recommended that I.S. receiviensive phonics instruction and that he be
immersed in a program designed to remediadifficulties in reading and writing, and with the
hearing officer’s findings. (R. 497-99, 533—-34)alidition, the school proges a social work
curriculum that focuses on the “intangibles o¥ihg a learning disability,5uch as learning to

be a self-advocate, to use evimental resources, to set goalsg to persevere when tasks are
difficult. (R. 1971-72). The school alé@as one tablet computer fevery student, and utilizes a
range of technological resources. Finally, theost has a proven track record of educating
students with disabilities and helping th&amnsition back to their home schools.

These factors demonstrate that Hyde F2ad¢ School constitutes an “appropriate”
private placement for I.S. The school’s entiression is to educate stuts like I.S., and it is
well-equipped to do so. In addition, the low stuekenteacher ratios, thategration of reading
instruction and reinforcement throughout the schiagl, and the social work curriculum tailored
to students with language didlities, are among the servict#sat Hyde Park Day School
provides that the School eithemeet or does not, atdst not to the same extent, which further
justifies a private placement. The Court acknagks that Hyde Park Day School is a rather

restrictive environment, as |.8oes not receive angstruction with hisnon-disabled peers.

34



However, it is not excessively so, as I.S. séitteives appropriate insttion across the content
areas in addition to instruota to remediate his learning dusisty, and theinstruction and
resources he receives are aimed at evdptteahtegrating him into his home school
environment. |.S. is also able to partati@ in after-school sports at his home school.

The School finally argues thetyde Park Day School is inpppriate because I.S. has
not made meaningful progress there. The panee submitted competing expert reports on this
issue, reaching opposite conclusions as to whétBeis making progress and as to whether
Hyde Park Day School is appropriate for hithe Court need not enter this fray, however,
because even the School's expert declined tivatér her findings as to I.S.’s progress to the
appropriateness of his placement—while she agitiHyde Park Day School in some respects,
she also noted that I.S.’s limitgprogress over this time “[waghie to the significance of his
learning disability and not to lack of appropeianterventions,” and ghacknowledged that Hyde
Park Day School provides I.S. with the sat@accommodations she recommended, as well. (DE
97-1 p. 14, DE 100-1 p. 3). Thus, even if the Courevte accept this expert’s opinion that I.S.
had not made meaningful progress, that wouldewsd to the conclusion that Hyde Park Day
School is not an appropriate placement for A&ordingly, based on the nature and extent of
services offered by Hyde Park Day School, the clinnis that it is an appropriate placement for
l.S.

The last question, then, is hamuch of 1.S.’s stay at Hyde Park Day School should be
reimbursed as compensation for the School’s IBiAations. The Parentrgue that the Court
should award day-for-day compensation and ordeithool to reimbursedin for 1.S.’s tuition
at Hyde Park Day School for as many years as he was denied an appropriate education by the

School. Though the Third Circuit has arguably embraloisctype of mechanical approach, it is
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in the minority in doing scCompare Mary T. v. Sch. Dist. of Phjl&75 F.3d 235, 249 (3d
Cir.2009) (stating that a “disabletiild is entitled to compensatoeducation for a period equal
to the period of deprivationyyith Reid 401 F.3d at 523-24 (disapproving of a “cookie-cutter
approach”)and Petrina W. v. City of Chicago Public Sch. Dist.,298. 08-cv-3183, 2009 WL
5066651, at *4 (N.D. Ill. Dec. 10, 200@ollecting cases to the same effect). The majority of
courts have adopted a more nceah approach, holding that coensatory awards must “rely on
individualized assessments” to provide the edonatibenefits that likely would have accrued to
that particular student from the special edraservices the schodlstrict should have

supplied in the first plac&keid 401 F.3d at 523-24. While the Seventh Circuit has not directly
addressed this issue, twtstrict courts in this circuit havedopted the qualitative, individualized
approach espoused Beid T.G. ex rel. T.G. v. Midland Sch. Dist.848 F. Supp. 2d 902, 924
(C.D. lll. 2012);Petrina W, 2009 WL 5066651, at *4he Court agrees that this qualitative
approach is more consistent witte IDEA'’s directive to individudy tailor a student’s education
to meet their unique needs, and with the egietatandards that govecompensatory awards,

so the Court adopts that standard.

Therefore, I.S. is entitled @n amount of compensatioraths reasonably calculated to
provide the educational benefitsat likely would hae accrued from the special education
services the School should have provided irfitseplace. However, the current record does not
permit the Court to adequately conduct this inguls to 1.S.’s 4th grade, the hearing officer
found that 1.S. was “without intensive, systemmgihonics instruction foone school year,” and
that his progress that year was, “at bestiativ(R. 171 T F 9.1, 173  C 1.2). However, it is not
clear from the record what degree of progressald have been achied during that time

through adequate instruction. Itakso even less clear how muatiditional instruction 1.S.
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would have needed to make up that differesee,Reid401 F.3d at 524 (noting that while
“[sJome students may require only short, intensive compensptogyams targetedt specific
problems or deficiencies|,] [djers may need extended programs, perhaps even exceeding hour-
for-hour replacement of time spent withoufii@e appropriate public education]dy;, how the
value of that additional instruot translates to reimbursementhig cost to attend Hyde Park
Day School (which is also absent from the ref.odd to I.S.’s 5th grade, the hearing officer
made no findings in this regard, as she fourad tihe proposed IEP was appropriate. However,
this Court found to the contraryné despite the instruction he reex at home during this time,
I.S. likely suffered some deficit during thisagrecompared to the instruction he should have
received through the Schoblhe extent of that deficit is unclear, though, as is the amount of
additional services |.S. would rageito make up that difference.

Accordingly, the Court believes that the mappropriate remedy is to remand this matter
to the Indiana Department otikcation to determine, in liglof this discussion, the amount of
compensation that I.S. should recei8ee Reid401 F.3d at 526 (notirthat “in light of the
absence of pertinent findings in the administetiecord . . . the district court may determine
that the ‘appropriateelief is a remand to the hearinfficer for further proceedings”Petrina
W, 2009 WL 5066651, at *5 (remanding to the hearing officer to determine the appropriate
amount of compensation). Although the Court calitdct the parties teupplement the record
and decide the matter itself, an independent hgandficer will have greater relative expertise in
this area, and it is appropriate to leave thes@estuthe administrative agency to decide in the

first instance. On remand, the hearing offiskould determine the amount of compensation

® Neither party has suggested that the aemsption for this period should consist of
reimbursement for the Parents’ home-schooligs;s0 the Court does not consider that
possibility.
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required to put I.S. in the position he would haeen in had he received a free appropriate
public education during the time periods at issneaning from the time the School began using
the Read 180 program in |.S.’s 4th gradehwdeadline for the School to comply with the
hearing officer’s order. That compensatgiould presumptively be in the form of
reimbursement for an equivalent amounseivices from Hyde Park Day School.

V. CONCLUSION

The Court GRANTS both parties’ motiong fummary judgment in part, and DENIES
both motions in part. The Court REMANDS thistteato the Indiana Depianent of Education
to determine the amount of reimbursementst®uld receive for his attendance at Hyde Park
Day School, as compensation for the Schooilsifato provide a fee appropriate public
education from the time it began using the RE8@ program in 1.S.’s 4th grade year to the
deadline for the School to comply with the hegrafficer's order in the spring of his 5th grade
year. The Clerk of the Court is DIRECTEDsdater judgment in favor of the Plaintiff.

SOORDERED.

ENTERED: September 10, 2014

/s/ JON E. DEGUILIO
Judge
United States District Court
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