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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA

J.H., by his parents and next
friends, L.H. and J.H.,

Plaintiff,

LAKE CENTRAL SCHOOL
CORPORATION, LAWRENCE
VERRACCO (in hispersonal capacity),
and JOAN MACHUCA (in her personal
capacity),

Defendants.
Civil Action No. 2:11-CV-228-JVB

LAKE CENTRAL SCHOOL
CORPORATION and WEST
LAKE SPECIAL EDUCATION
COOPERATIVE,

Plaintiffs,
V.

J.H., by his parents and next friends,
L.H. and J.H.,

Defendant

OPINION AND ORDER
This matter is before the Court on Lawrencersleco and Joan Machuca’s motion to dismiss
J.H.’s Second Amended Complaint, as against them, for failure to state a claim. J.H.’s Second
Amended Complaint adds Verracco and Machudaedsndants. It alsosaerts two new claims

against all Defendants: one under 42 U.S.C.83Xhd another for intéional infliction of
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emotional distress (“IIED”). The Court finds thaH. fails to state a claim against Verracco or

Machuca and accordingly grants Verracco and Machuca’s motion to dismiss.

A. Background

J.H. is a student diagnosed with autism, ardl and J.H. are his parts. (Sec. Am. Compl.

1 14.) J.H.’s parents did notllave Lake Central School Qooration (“Lake Central”) was
providing him a free appropriate public education, and they rezgpiastadministrative hearing
in September 2010Lld. 1 2.) The hearing took place ovke course of sixteen dayd.(] 3), and
the independent hearing officer (IHO) issued his decision in the spring of 2011 (

The IHO ordered that Lake Central pay J.Huision for two yearat a therapeutic day
treatment school, including summer school. (Ex. P to J.H’s Br. Supp. Req. for Inj., IHO’s
Modific’'n of Final Order, DE 3 at 46.) Shorttipereafter, Lake Centrapplied to the Indiana
Department of Education for funding of J.Hustion. (Ex. B to Br. Supp. Def.’s Mot. Dismiss,
DE 12 at 17.) That application was denied. (ExoARep. Supp. Mot. Dismiss, DE 21-1 at 1-2.)

After the IHO’s hearing, J.H., through coehsand with his parents as next friefidsjed to
seek attorney’s fees for the underlying admiaiste hearing and anaer that Lake Central
immediately place him at Elim Christian School. (Compl., DE 1, at 4.) He also moved for a
preliminary injunction establishing his placeman&lim Christian. (DE 2.) The Court granted
that motion, ruling that the IH@’decision made Elim Christian JH’s stay-put placement under

the IDEA.See20 U.S.C. § 1415(j); (DE 28).

! Despite some references in this attio “Plaintiffs,” there is apparently only one Plaintiff involved in the
claims against Lake Central, Verracco, and Machuca. Thattiflis J.H. His parentare not parties in their own
right. Seg(Sec. AM. Compl. 1 (“COMES NOW Plaintiff, J.H., a minor, by and through his parents, by counsel and
do [sic] hereby file this second amended complaint mgfdDefendants. Plaintiffs’ claim already included a
reimbursement of attorney’s fees . . .)); Fed. R. Civ. PTW, v. Brophy124 F.3d 893, 895 (7th Cir. 1997)
(discussing generally the next-friend representation of minors and incompetent persons).
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At the current stage of this litigation, the Second Amended Complaint is J.H.’s operative
complaint. (DE 80.) It adds as Defendants the mts/éor dismissal, Joan Machuca, Director of
Special Education for Lake Central, and LaveeeWerracco, Superintendent of Lake Central.
The Second Amended Complaint assertsd¢auases of action against each of the new
Defendants: one under 42 U.S81983 for deprivation of tkeral rights by a person acting
under color of law and anothenfthe state-law tort of inteloinal infliction of emotional
distress.

At first glance, the Second Amended Complaippears to seek attorney’s fees from
Machuca and Verracco for the alleged IDEA vima: “Defendants have violated the IDEA by
not complying with the hearing officer'saers and by not providg reimbursement of
attorney’s fees.” J.H. asseithis against “Defendants” gerally. His Response, however,
abandons the IDEA claim against Machund &erracco. Responding to Defendants’ opening
dismissal brief, J.H. states:

Verracco and Machuca argue that the Family’s suit against them should be
dismissed because the Family seeks reisguent of attorney’s fees. They are
incorrect. While the Family does seek, from the School, reimbursement of
attorney’s fees for their due process orgt against it, the Family is alleging a

new cause of action against Verracco and Machuca personally under 42 U.S.C.
§1983.

(Resp. 6.)

Beyond this mention, J.H.’s response nowhefertis against dismissal of any ostensible
claim against Veracco or Machuca personalfiger the IDEA, apart from a claim under 42
U.S.C. § 1983. Because of this, the Court fitidg Plantiff has conceded the IDEA claim
against Verracco and Muchuca, insofar as Plaimiénded to assert such a claim to begin with.

As to the § 1983 action, J.H. contends thdebédants, acting under colof state law, have

frivolously appealed the IHO'decision for the purposes of “harassment, delay, and to cause



J.H.'s distress.” (Sec. Am. Compl. | 7.) Thésgation tactics have allegedly resulted in
“substantial emotional and financial distress!: {[ 9) ostensibly deprivqnd.H. of federal rights
secured by the IDEA. 11 32—-33). J.H. complains thatfBredants violated the IDEA by
“failing to follow the hearing fiicer’'s order to privately plazJ.H.” and by “failing to timely
reimburse Plaintiffs for educational expenses.” (Sec. Am. Compl. 11 26-27.)

J.H.’s theory of liability as tdis IDEA claim is similar to I theory under the § 1983 claim:
“Defendants have intentionally or recklesslflisted emotional distres upon Plaintiffs by being
deliberately indifferent to Plairfit's rights under the IDEA. As a result of this intentional or
reckless infliction of emotional sliress, Plaintiffs have sufferedhotional as well as financial

distress.” (d. 11 36-37.)

B. Standard for Dismissal

The purpose of a motion to dismiss pursuant tbeFa Rule of Civil Pocedure 12(b)(6) for
failure to state a claim is to test the sufficienéyhe pleading, not to decide the merits of the
caseSeeGibson v. City of Chi910 F.2d 1510, 1520 (7th Cir. 1990). Rule 8(a)(2) provides that
a complaint must contain “a short and plain stateinof the claim showing that the pleader is
entitled to relief.” However, “retals of the elements of a cuof action, supported by mere
conclusory statements, do not sufficAshcroft v. Igbal556 U.S. 661, 678 (2009) (citirgell
Atl. Corp. v. Twombly550 U.S. 544 555 (2007)). As the Supreme Court has stated, “the tenant
that a court must accept as trueohlthe allegations contained ancomplaint is inapplicable to
legal conclusions.Id. Rather, “a complaint must contain sufficient factual matter, accepted as
true, to ‘state a claim to reli¢iat is plausible on its face Itl. (quotingTwombly 550 U.S. at

570). A complaint is facially plausible if a court can reasonably infer from factual content in the



pleading that the defendantligble for the alleged wrongdoingl. (citing Twombly 550 U.S. at

570).

C. Analysis

(1) 81983 claim

J.H. alleges that “Defendants, under colostate law, made litigation decisions for the
purposes of harassing, intimidadi and retaliating against the fdynfor exercising their rights
under the IDEA.” (Sec. Am. Compl. § 32.) Jfdrther contends that Machuca and Verracco
violated the IHO’s order by n@rivately placing J.H. and by noimely reimbursing Plaintiff's
educational expensdd( 1 26—27.) He represents that thastions infringed his federally
established rights under the IDEAd that they form the basis of a claim under 42 U.S.C. 81983.
The Court reads the Second Amended Complaiassert two separatieeories of 8§ 1983
liability for an IDEA violation: (1) Machucand Verracco caused Lake Central to pursue a
frivolous appeal that has resultedsevere emotional distressxdd. and/or his parents, and (2)
Machuca and Verracco have contravened the IH@srotJnder either theory, J.H. first needs to
show that a federal right has been violated.

Quialified immunity shields public officials from personal § 1983 liabiltyen they perform
discretionary dutieChelios v. Heaveneb20 F.3d 678, 690-691 (7th Cir. 2008.) (citBgjcher
v. Norton 497 F.3d 742, 749 (7th Cir. 2007)). To previig plaintiff must bow that a federal
right was violated, and that the righias clearly established at the tirbenius v. Dunlap209
F.3d 944, 950 (7th Cir. 2000).H. has failed to show that a federight has beewuiolated under
either theory of § 1983 liabilityAnd therefore, he has failed state a claim upon which relief

can be granted under § 1983.



(a) Emotional distress-based § 1983 claims

J.H. seeks redress for Defendants allegi&tiglously appealingan unfavorable IHO’s
decision. This appeal, he claims, has causedadvancial and emotional distress. But the
IDEA does not protect against thige of harm. Instead, the IDESApurpose is to ensure that
every disabled child can receive adrand appropriate public educatiSee20 U.S.C. § 1401
(d)(1)(A); 20 U.S.C. § 1412 (a)(1)(A). J.H. hadidd to identify any adtority for the proposition
that the IDEA provides redress for pure emodl injuries. The Court likewise finds none. As
such, J.H. has failed to establish that a faldeght has plausiblpeen violated by causing
emotional distress.

Moreover, the IHO’s order skd that “any party disagreeinvith the decision of the
independent hearing officer may file a petitfon judicial review with a civil court with
jurisdiction.” (Ex. A to J.H’s Br. Supp. Req. forjInlHO’s Modific'n of Final Order, DE 3 at
27.) The statute likewise gig€[a]ny party aggrieved by the findings and decision [of the

IHO] . . . the right to bring a civaction.” 20 U.S.C. 8§ 1415(i)(2)(A).

(b) Failing to comply with the IHO’s order
J.H.’s alternate theory of liability is thatetDefendants have failed tomply with the IHO’s
decision by not privatelplacing J.H. and by not timely reimtsing his educational expenses.
In evaluating this claim, the Court will loa& the IHO’s decision. (Ex. A to Br. Supp. Mot.

Prelim. Inj., DE 3 at 12-28)which provides:

%2 The Court can consider documents outside of the camjfizhey are central to the Plaintiff’s claim and
referred to in the complainkee Tierney v. Vahl804. F.3d 734, 738 (7th Cir. 2002). Like a written contract
underlying a claim for breach obntract, the IHO’s decision is at the heart of the Plaintiffly remaining theory
of liability. He asserts that Verracco and Machuca havetédithe IHO's decision; thefiore, the IHO’s decision
can be used to evaluate this cause of action under Rule 12(b)(6).
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The student has been seriously depriveddufcational benefit and loss of educational
opportunity because of the procedural #aset forth above. The loss of educational
opportunity has resulted in a denidla free appropriate education.

Accordingly, as and for compensatory edtion the School is dered to pay tuition
for the Student for two yeads attendance at a therapeudy treatment school. This
would include the summer school offered by the therapeutic day school. The parents shall
select the therapeutic dayhsol. The cost of tuition for the therapeutic day school shall
not exceed $50,000 per year.

(Id., DE 3 at 27.)

Nowhere has the IHO imposed a requiremeat Yrerracco and Machuca privately place J.H.
Instead, the decision forces Lake Central tptp&ion at a school dPlaintiff's parents’
choosing. Therefore, Defendants cannot be saidve violated the IHO’s decision or the IDEA
by not placing J.H. in a private school.

Also, J.H. alleges that Defendants have thtketimely reimburse J.H. for educational
expenses. Without substantiating fathss is a mere legal conclusiddeelgbal, 556 U.S. at

679. J.H. has not alleged a pldalsiviolation of the IHO’s ordethat consists of untimely

reimbursement.

(2) Intentional Infliction of Emotional Distress claim
The elements of an IIED claim are “that the defendant: (1) engage[d] in extreme and
outrageous conduct (2) which intenally or recklessly (3) cause[d] (4) severe emotional
distress to anotherBrown v. Indianapolis Hous. Agen®71 N.E.2d 181, 187 (Ind. Ct. App.
2012). IED “liability has been found only wheethe conduct has been so outrageous in
character, and so extreme in degree, as to go beyond all bounds of decency, and to be regarded as
atrocious, and utterly intolerabln a civilized community.Bradley v. Hal) 720 N.E.2d 747,

752-753 (Ind. Ct. App. 1999) (quoting Restaten{&econd) of Torts § 46 (1965)).



The overall theme of J.H.’s operative complagnthat Defendants engaged in frivolous
litigation tactics for the sole reason of infirg emotional distresSUntimely filings, lengthy
and duplicative cross examinations, and rigigesiuling,” (Sec. Am. Compl. { 25) have all
allegedly caused mental anguish.

But these allegations do not rise to theeleof extreme and outrageous conduciGhable v.
Curtis, 673 N.E.2d 805, 807 (Ind. Ct. App. 1996), the ddéat called the plaintiff seven times
in one hour, screamed and yelledha plaintiff, threatened t@possess her home, and stated
repeatedly that the plaintiff “@uld pay.” The plaintiff was verypset after all this, locked her
doors, feared for the lives of her famiyembers, and was brought to tears. Glablecourt
found that “while the [defendant’s] condurtmaking the phone calls may have been
unreasonable and abusive, it was not sufficiemtlyageous to state a ca&uof action for the
intentional infliction of emotional distresdd. at 811.

J.H. has not pleaded, even in conclusoryitastthat the protracteltigation tactics are
“extreme and outrageous conduct.” His claim fallsrsbf showing that th litigation tactics are
completely beyond all accepted standards of condwgtivilized society. Therefore, J.H. has

not pleaded a plausible claim for IIED.

D. Conclusion

J.H. has failed to state a plausible mlaigainst Verracco and Machuca. Verracco and
Machuca’s Motion to Dismiss (DE 85)GRANTED. J.H.’s § 1983 claim is dismissed without
prejudice. The IIED claim is dismissed with praice, as the Court finds that further amendment

would be futile. J.H. may file a third amended complaint within thirty days.



SO ORDERED on August 19, 2013.

s/ JoseplsS.Van Bokkelen
DSEPHS.VAN BOKKELEN
WNITED STATES DISTRICT JUDGE




