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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

FIFTH THIRD BANK,
Plaintiff,

V. CAUSE NO.: 2:11-CV-233-PPS-PRC

DOUBLE TREE LAKE ESTATES, LLC, )

DOUBLETREE GOLF, LLC, DBL )

RESIDENTIAL, L.P., KENNETH )

MATNEY, ANTHONY MEYER, and )

RANDALL MINAS, )
Defendants. )

KENNETH MATNEY,
Counter-Plaintiff, )

V.

FIFTH THIRD BANK,
Counter-Defendant. )

OPINION AND ORDER

This matter is before the Court on Kenneth Matney’s Motion for Leave to File Amended
Counter-Claim Against Fifth Third Bank [DE34], filed by Defendant Kenneth Matney on
September 11, 2012, and on Plaintiff Fifth ThBenk’'s Motion to Strike Defendant Kenneth
Matney’s Reply in Support of His Motion for Leatto File Amended Counterclaim [DE 139], filed
by Plaintiff Fifth Third Bank (Fifth Third”) on October 13, 2012Both motions are fully briefed
and ripe for review.

PROCEDURAL AND FACTUAL BACKGROUND

This litigation stems from a loan agreement between Fifth Third and Double Tree Lake

Estates LLC (“Double Tree”), under wh Fifth Third made variousans to Double Tree. Double

Tree used the proceeds of those loans to purchase and continue developing an existing residential
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community, Double Tree Lake Estates (“the depeient”). The loans were personally guaranteed
by Matney, Anthony Meyer, and Randall Minas.

Fifth Third initiated this cause of action on June 29, 2011, when the lot sales allegedly
slowed to a pace insufficient to service the indebtedness on the development.

Fifth Third amended its Complaint in February 2012. Defendant Matney filed his
Counterclaim against Fifth Tliron March 5, 2012, alleging threeunts: Breach of Good Faith
and Fair Dealing (Count I), Tortious Interéece with Matney’s Settlement Agreement and
Matney’s Economic and Business Relationships (Count II), and Civil Conspiracy (Count IIl).

On March 26, 2012, Fifth Third filed its Answer to Matney’s Counterclaim.

On May 31, 2012, Fifth Third filed a Motion for Summary Judgment on its Amended
Complaint.

On July 27, 2012, the parties filed a joint motion to stay the case pending the outcome of
mediation. On August 16, 2012, the Court stayed this matter, including discovery, pending the
outcome of scheduled mediation. However, on August 29, 2012, the parties filed a Motion to
Establish Case Management Deadlines, which irédrthe Court that the parties had not concluded
mediation but nevertheless asked the Court to adopt case management deadlines. Therein, Fifth
Third also asked to withdraw the pending Motion for Summary Judgment.

On September 4, 2012, the Court granted thiegsarequests, withdrawing the Motion for
Summary Judgment, setting case managemenligescand granting Matney up to and including

September 11, 2012, in which to file a Motion for Leave to File Amended Counterclaim.



Matney filed the instant Mati for Leave to File Amended Counterclaim on September 11,
2012. Fifth Third filed a response on Septen#t¥r2012, and Matney filed a reply on October 9,
2012.

On October 13, 2012, Fifth Third filed the iast Plaintiff Fifth Third Bank’s Motion to
Strike Defendant Kenneth Matney’s Reply iapport of His Motion for Leave to File Amended
Counterclaim. Matney filed a response oovBmber 13, 2012, and Fiftfhird filed a reply on
November 26, 2012.

In the proposed Amended Countaiol, Matney states that leeseeking damages on various
legal theories including breach of contract, constructive fraud, negligence, negligent
mismanagement, and tortious interference withreatal relations on the part of Fifth Third as it
pertains to Matney.

Matney alleges in the proposed Amended Counterclaim that, in 2004, Matney was presented
with an opportunity to purchase the Double Tiaeke Estates development of approximately 600
acres from David Lasco. Because he did not have the financial wherewithal to purchase the
development outright, Matney put together a joimtuee that included himself, Meyer, Minas, and
Fifth Third, which Matney describes as the “Double Tree Enterprise.”

Matney alleges that, pursuant to the fora@duments, Fifth Third was a lender and not an
owner; however, the true substance ofthFiThird’s conduct, accompanied by the special
relationship of trust and confidence that existetiveen Fifth Third through its officers, employees,
and agents on one hand and Minas, Matney, and Meyer on the other, rendered the venture a joint
venture among Fifth Third, Matney, Meyer, aMinas. The day-to-day operations of the

development were to be managed by MatneyMager. Fifth Third and Minas were to provide



initial capital and strategic business advice; however, Matney provided over $1.7 million in capital
directly to the purchase.

Matney alleges that, in form and operatiom, tvnership arrangement of the development
became: (a) Matney and Meyer through the entity by the name KA Enterprises, LLC; (b) Minas
through Sanim Management Coamy LLC, owner and manager of MDRM LLC; and (3) Fifth
Third under the auspices of various loan documents, agreements, and contracts among the named
parties, including a Subordination Agreembatween Matney, Lasco, and Fifth Third.

Matney alleges that Fifth Third intentionally excluded Matney from any meaningful
participation in the management of the Double€lEnterprise. Matney alleges that Fifth Third
participated in the drafting of a proposed Third Amendment to the Double Tree Operating
Agreement that would have given actual control to Minas and control over the management,
operation, and profit potential ofélDouble Tree Enterprise. Hikeges that Fifth Third colluded
with Minas in an effort to trto obtain enforcement of thegmosed unsigned Third Amendment to
the Double Tree Operating Agreement through aitration process. Attorney Terrill D. Albright
became the arbitrator and, after a hearing, ordered enforcement of the unsigned and unconsented
proposed Third Amendment to the Double Treee@png Agreement. Later, following the
arbitration hearing and the summer 2008 arbitratiting, it was discovered that Attorney Albright
had failed to disclose that Hew firm had represented Fifth Third in numerous matters. Matney
alleges that Albright would have been disquadifhad this fact been previously known. Matney
alleges that, although attorneys for Minas in conjiencwith Fifth Third had attempted to get the
arbitrator’s proposed order entered of record by Lake Superior Court Judge John R. Pera, Judge Pera

entered an order on October 16, 2008, staying the arbitration award.



Matney alleges that, despite Judge Pera’srokitth Third has continued to rely upon and
utilize the unsigned Third Amendment to the D@ubiee Operating Agreement, in part through a
series of attorney opinion letters from various attorneys working for Minas. Matney alleges that
Fifth Third, in conjunction with the active particijpan of Minas, has continued to allow an increase
to the global debt limit of this joint ventu@ver the objection of the other owners, including
Matney. He alleges that Fifth Third and Minasdallowed the removal of assets from the joint
venture in the form of disbursements made diydo Minas, his attorneys, his accountants, his
affiliates, and office staff at the development.

Matney alleges that Fifth Third, in conjunctisith and in direct collusion with Minas and
his affiliated entities, including but not limited to MDRM, LLC; FKAT Properties, LLC; Inverness
Estates, LLC; City Securities Corporation; and Sanim Management LLC, entered into a series of at
least nine additional loan transactions, amendmertdifications and/or restatements after having
locked Matney out of the management and dpera of the Double Tree Enterprise. All these
actions were allegedly undertaken with no prioreetdo Matney of the additional debt or the use
to which debt loan proceeds were being appligiédtney alleges that Fifth Third did not provide
relevant information, full disclosure, or any dogentation, all while attempting to make the nine
new loan transactions retroactive to May 2004, which was the time of the original loan agreement
to purchase the Double Tree development.

Matney alleges that Fifth Third failed to timely and meaningfully notify and inform Matney
of Fifth Third’'s intentions to enter into vatis new agreements that would increase the global
borrowing limits, which allowed for significanteneases in the amount of debt accumulated by

Minas during his sole operation of the Double TEeterprise, all of which resulted in additional



profits for Fifth Third. In addion, he alleges that Fifth Thirs'elected course of dealing brought
unwanted and unknown financial risk for Matney. alleges that Fifth Third misrepresented the
scope and duration of Matney’s Personal Guaranty as to the Double Tree Enterprise and
accompanying debt obligations by informing him that loans made by Fifth Third were term loans
and would require a new persogakranty upon renewal. He alleges that, instead, Fifth Third and
Minas attempted to make all subsequent loan obligations retroactive, all to the detriment of Matney.
On April 9, 2009, Matney and Minas enteretbia Settlement Agreement that called for
cash payments to Matney as well as paymentsasco and others in the nature of defense and
indemnification totaling millions of dollars. This Settlement Agreement, in part, was to take care
of Fifth Third’s failure to enforce its rights antlligations pursuant to the Subordination Agreement
between Matney, Lasco, and Fifth Third.
ANALYSIS
Federal Rule of Civil Procedure 15 governs adments to pleadings and provides, in part:
(1) Amending as a Matter of Course. pArty may amend its pleading once as a
matter of course within:
(A) 21 days after serving it, or
(B) if the pleading is one to whichresponsive pleading is required, 21 days
after service of a responsive pleadorg21 days after service of a motion
under Rule 12(b), (e), or (f), whichever is earlier.
(2) Other Amendments. In all other caseparty may amend its pleading only with
the opposing party’s written consent or the court’s leave. The court should freely
give leave when justice so requires.
Fed. R. Civ. P. 15(a). Because the time for Matoemend his pleading as a matter of course has
expired, Matney seeks leave©@burt to file the proposed Amended Counterclaim. The decision

whether to grant or deny a motion to amend liesiwitie sound discretion of the district coutee

Campbell v. Ingersoll Milling Mach. Co893 F.2d 925, 927 (7th Cir. 1990).



The United States Supreme Court has explained the term “freely give” as follows:

In the absence of any apparent or declared reason-such as undue delay, bad faith or

dilatory motive on the part of a movant, repeated failure to cure deficiencies by

amendments previously allowed, unduejpdice to the opposing party by virtue of

allowance of the amendment, futility of timendment, etc.-theave sought should,

as the rules require be freely given.

Fomanv. Davis371 U.S. 178, 182 (1962ke also Bausch v. Stryker Co§80 F.3d 546, 562 (7th

Cir. 2010). The standard for futility is the same standard of legal sufficiency that applies under
Federal Rule of Civil Procedure 12(b)(8ee Townsel v. DISH Network LL&68 F.3d 967, 969

(7th Cir. 2012)Gen. Elec. Capital Corp. v. Lease Resolution Gdrp8 F.3d 1074, 1085 (7th Cir.
1997).

A motion to dismiss pursuant to Federall&kwf Civil Procedure 12(b)(6) tests the
sufficiency of the counterclaimmd not the merits of the suiSee Gibson v. City of Ch@10 F.2d
1510, 1520 (7th Cirl990). In ruling on such a motion, the Court accepts as true all of the well-
pleaded facts alleged by the counterclaimant and all reasonable inferences that can be drawn
therefrom. See Bell Atlantic Corp. v. TwombB50 U.S. 544, 555-56 (2008ke also Tamayo v.
Blagojevich 526 F.3d 1074, 1082 (7th Cir. 2008).

To survive a 12(b)(6) motion to dismiss for failure to state a claim, the counterclaim must
first comply with Rule 8(a) by providing “a shonéplain statement of tleéaim showing that the
pleader is entitled to relief,” Fed. R. Civ. P. 8(a)(2), such that the counter-defendant is given “fair
notice of what the . . . claim &nd the grounds upon which it restdiivombly 550 U.S. at 555
(quotingConley v. Gibsoi855 U.S. 41, 47 (1957pee also Ashcroft v. Ighd&l56 U.S. 662, 677-78

(2009). Second, the “[counterclaim] must contaffi@ent factual matter, accepted as true, to ‘state

a claim to relief that is plausible on its facelbal, 556 U.S. at 678 (citinfwombly 550 U.S. at



570);see also Tamay®26 F.3d at 1082. The Supreme Coupl@ins that the counterclaimant’s
“obligation to provide the grounds of his entitlement to relief requires more than labels and
conclusions, and a formulaic recitation of #ements of a cause of action will not d@xwombly
550 U.S. at 555 (quotation marks and brackets omitted)also Igbals56 U.S. at 678-7®Brooks
v. Ross578 F.3d 574, 581 (7th Cir. 2009). Determinitiether a counterclaim states a plausible
claim for relief requires the Court to dran its judicial experience and common serigbal, 556
U.S. at 679.

Before addressing the merits of Matney’stMn for Leave to File Amended Counterclaim,
the Court considers Fifth Third’s Motion to Strike.

A. Motion to Strike

Fifth Third moves the Court to strike Matney&ply brief in support of his Motion for Leave
to File Amended Counterclaim for four reasons, each of which the Court addresses in turn.
1. Standard of Review

In opposition to the Motion to Amend, Fifth Third argues that the claims in Matney’s
proposed Amended Counterclaim would be futile because they could not withstand a motion to
dismiss. As noted above, the standard fofulity of a proposed amended pleading is the same
standard of legal sufficiency that applies undeatdfal Rule of Civil Procedure 12(b)(6). In that
response brief, Fifth Third cites the proper standard for a motion to dismiss for failure to state a
claim under Rule 12(b)(6) as articulated by the United States Supreme (eittAtiantic Corp.

v. Twombly 550 U.S. 544, 555-56 (2007), afdhcroft v. Igbal556 U.S. 662, 677-78 (2009).

Y In its own reply brief, Fifth Third abandons itggament that Matney’s reply brief should be stricken as
untimely, recognizing that Matney’s reply was timely fiteetause the date it was due under the rules fell on a federal
holiday (Columbus Day), thus making the deadline the following day, October 9, 88é2ed. R. Civ. P. 6(a)(1)(C).
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However, in his reply in support of the MotitmAmend, Matney inexplicably contests the
standard set out iBell Atlantic v. Twomblyarguing that the standard is inapplicable because
Twomblydealt with the pleading requirements for airi under 8§ 1 of the Sherman Act. Matney
fails to acknowledge that the Supre@ourt, two years later in 2009Ashcroft v. Igbalheld that
the standard of review iliwomblyapplies in all civil cases. 556 U.S. at 684. Moreover, the
Twombly/lgbalstandard applies equally to complaints and counterclaifee e.g.Heartland
Recreational Vehicles, LLC v. Forest River, Ji3c11-CV-250, 2012 WL 4050301, *2-3 (N.D. Ind.
Sept. 12, 2012)jlini State Trucking, Inc. v. Carmeuse Lime,,|I8c10-CV-21, 2012 WL 162538,

*2 (N.D.Ind. Jan. 18, 2012). Co-Defendant Meyargument, adopted by Matney, that “[tjhe same
reasons for not applying th@Wwombly/Igbal standard to affirmative defenses would apply to
counterclaims,” is unsupported by any citation to law, reasoning, or argument.

Fifth Third argues that the farle to cite the proper legal standard for a motion to dismiss
is grounds for striking the replyibf. The Court disagrees and denies the Motion to Strike on this
basis. The Court will consider the MotionAmend, the response, and the reply under the proper
legal standards.

2. Evidence Outside the Record

As set forth above, the applicable standard under 12(b)(6) tests the sufficiency of the
proposed pleading and not the merits of thentdai Thus, in deciding whether Matney’s proposed
Amended Counterclaim is futile because it cannotstathd a motion to dismiss, the Court evaluates
the sufficiency of the proposed Amended Coungncland the documents attached to it and does

not examine evidence outside the pleadiriRsger Dev., LLC v. Nat'l City Bajik92 F.3d 759, 764



(7th Cir. 2010); Fed. R. Civ. P. 10(c). Howewde Court may consider documents incorporated
by reference in the pleadingslnited States v. Wop825 F.2d 1580, 1581-82 (7th Cir. 1991).

In support of his reply brief on the MotionAmend, Matney attaches several exhibits not
attached to the proposed Amended Countercl&ixhibits 1 and 2 are not specifically incorporated
by reference in the proposed Amended Counterclaim. The GRANT S the Motion to Strike
as to Exhibits 1 and 2 (Docket entries 137AH 437-2). However, Exhibit 3 is a copy of the
Subordination and Stand-By Agreement enteréal iy Matney, Lasco, and Fifth Third, which is
incorporated by reference in the proposed Amended Counterclaim in paragraphs 11 and 36. The
CourtDENIESthe Motion to Strike as to Exhibit 3 Matney’s Reply Brief (Docket entry 137-3).

Matney suggests that, rather than striking dlocuments, the Court convert Fifth Third’'s
response brief into a motion for summary judgmerttrder to consider the documents submitted
with Matney’s reply brief. Although a court magnvert a Rule 12(b)(6) motion to dismiss into a
motion for summary judgment if “matters outsttie pleadings are presented to and not excluded
by the court,” Fed. R. Civ. P. 12(d), there isantrently pending a motion to dismiss for the Court
to convert. Moreover, the proposed Amendedifterclaim is not yet a pleading filed with this
Court; thus, there is no pleading to which a motion for summary judgment could be applied.

3. Exceeds Page Limit

Fifth Third argues that Matney’s 20-page repief should be stricken because it is five
pages over the 15-page limit imposed by Northemtriat of Indiana Local Rule 7-1(e)(1) and
because Matney did not seek leaf Court to file the oversizdatief by presenting “extraordinary
and compelling reasons” for the additional pages. Matney responds that the reply brief was

elongated due to pagination and paragraph skgpproblems and, in addition, that extraordinary
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and compelling reasons require allowing the fxtra pages. Although the brief is oversize,
because the Court disregards all arguments relatkd stricken evidence and the discovery dispute
(as set forth in the next section), the brief wilkmgnificantly reduced in length. The brief contains
legal argument unrelated to the stricken evideacd the Court prefers to make determinations on
the merits rather than on procedural deficiencidserefore, the Court dees the Motion to Strike
on this basis.
4, Discovery Dispute

Finally, Matney asserts in his reply briefsnpport of the Motion to Amend that there is an
ongoing discovery dispute with Fifth Thirdné suggests that the Court must first make
determinations and a ruling regarding the adequacy of Fifth Third’s discovery responses before any
ruling is issued on Fifth Third’s response to the Motion to Amend. In the Motion to Strike, Fifth
Third denies that there is any discovery dispute and asks the Court to strike the reply brief as an
improper method for raising a discovery dispute.

The Federal Rules of Civil Procedure and thedl&ules of the United States District Court
for the Northern District of In@ina govern the procedure for bringing a discovery dispute before the
Court, including the filing of a motion, a supportimgef, and a certification specifically detailing
the parties’ attempts to resolve the discovespdie informally before seeking Court intervention.
Matney has not complied with these requirements in his reply brief. To the extent Matney required
Court assistance with discovery, Matney did not deibeer at the time the discovery dispute arose
or prior to filing the instant Motin to Amend. Nevertheless, this is not a basis on which to strike
the reply brief, and the Court denies the MotioS8titke based on this argument. To the extent that

Matney raises a discovery dispute in his rdplef in support of his Motion to Amend, the Court
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disregards those arguments and makes no ruling on the merits of any discovery dispute between
Matney and Fifth Third. This would have been@uwart’s ruling even in the absence of the instant
Motion to Strike.
B. Motion to Amend Counterclaim

The Court now turns to the merits of iay’s Motion for Leave to File Amended
Counterclaim. In the instant motion, Matney seeks leave of Court to amend his Counterclaim
against Fifth Third, explaining that, as the resutlies€overy that has been produced by Fifth Third
and other parties involved in the litigation, Meyrhas learned additional facts unknown to him at
the time of filing the original Counterclainihe proposed Amended Counterclaim withdraws the
civil conspiracy and the breach of duty of good faitld fair dealing claims alleged in the original
Counterclaim. The proposed Amended Countercfairports to seek damages based on the legal
theories of constructive fraud, negligence, breatltontract, and tortious interference with
contractual relationship. Fifth Third opposespinoposed Amended Counterclaim on the basis that
the amendment would be futile, arguing that tleaging could not withstand a motion to dismiss
because it fails to include anytbk facts that Matney allegedly has learned and that it contains only
formulaic recitations of the elements of ill-pleldims. The Court conséds each of Fifth Third’s
objections in turn.
1. Constructive Fraud

a. Elements of a claim of constructive fraud

“Constructive fraud arises by operation of lamm a course of conduct which, if sanctioned
by law, would secure an unconscionable advantagspective of the éstence or evidence of

actual intent to defraud.'Demming v. Underwoo®43 N.E.2d 878, 892 (Ind. Ct. App. 2011)
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(quotingKreighbaum v. First Nat. Bank & Tryst76 N.E.2d 413, 420 (Ind. Ct. App. 200%5¢e
also Mullen v. Cogdell643 N.E.2d 390, (Ind. Ct. App. 1994) (citiRg@ramo v. Edwards563
N.E.2d 595, 598 (Ind. 1990)). The elements of constructive fraud are:

(i) a duty owing by the party to be chadg® the complaining party due to their

relationship; (ii) violation of that duty by the making of deceptive material

misrepresentations of past or existing $amtremaining silent when a duty to speak

exists; (iii) reliance thereon by the complaigiparty; (iv) injury to the complaining

party as a proximate result thereof; and (v) the gaining of an advantage by the party

to be charged at the expense of the complaining party.

Demming 943 N.E.2d at 892 (quotirigice v. Strunk670 N.E.2d 1280, 1284 (Ind. 1996); citing
Kreighbaum 776 N.E.2d at 421).

Fifth Third argues that Matney’s construetitraud claim could not withstand a motion to
dismiss because Matney fails to plead any facts that, if taken as true, establish that a special
relationship exists between him and Fifth ThiAdplaintiff alleging the existence of constructive
fraud “must prove a fiduciary or fiduciary-likelationship to establish constructive fraudii’re
Rueth Dev. C0.976 N.E.2d 42, 52 (Ind. Ct. App. 2012) (quoti@ash in a Flash, Inc. v.
McCullough 853 N.E.2d 533, 538 (Ind. Ct. App. 2008@e also Mudd v. Ford Motor CAd.78 F.
App’x 545, 547 (7th Cir. 2006). A dypbwed to the complaining pgrtmay arise in one of two
ways: by virtue of the existence of a fiduciarkat@nship, or in the case where there is a buyer and
a seller, where one party may possess knowledgaossessed by the other and may thereby enjoy
a position of superiority over the otheiStrong v. Jacksqry77 N.E.2d 1141, 1146 (Ind. Ct. App.
2002) (quoting=pperly v. Johnsqry34 N.E.2d 1066, 1073 (Ind. Ct. Ai000)). “A confidential
or fiduciary relationship exists when confidenseeposed by one party in another with resulting

superiority and influence exercised by the othéfstates of Kalwitz v. KalwitZ17 N.E.2d 904,

914 (Ind. Ct. App. 1999). “[T]he question of whethepafidential relationship exists is one of fact
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to be determined by the finder of factd. (citing Dawson v. Humme649 N.E.2d 653, 661 (Ind.
Ct. App. 1995)).

The mere existence of a relationship betwadender and its borrower does not create a
special relationship of trust or confidend@eSimone v. Quicken Loans, Indo. 1:09-CV-1421,

2011 WL 2470642, *{S.D. Ind. Jun€0, 2011) (quotingAm. Heritage Banco v. Cransto828
N.E.2d 239, 246 (Ind. Ct. App. 201@)ilson v. Lincoln Fed. Sav. Bank90 N.E.2d 1042, 1047
(Ind. Ct. App. 2003))Huntington Mortg. Co. v. DeBrot&03 N.E.2d 160, 167 (Ind. Ct. App. 1998)
(“Mortgages do not transform a traditional debtor-creditor relationship into a fiduciary relationship
absent an intent by the parties to do so.”) (cifindd v. First Fed. Sav. and Loan Ass’d0 F.2d
1237, 1241 (7th Cir. 1983)Block v. Lake Mortg. Co., Inc601 N.E.2d 449, 452 (Ind. Ct. App.
1992) (“A fiduciary relationship does not exist betm a lender and a borrower unless certain facts
exist which establish a relationship of trust andfidence between the twd.”Duties do not arise

out of a garden-variety “armsrgth, contractual arrangemen€bmfax Corp. v. N. Am. Van Lines,
Inc., 587 N.E.2d 118, 125-26 (Ind. Ct. App. 1992).

Fifth Third contends that Matney has pled nothing more than an arms-length commercial
lending transaction and that no fiduciary relatiopstan exist on these facts. In response, Matney
argues that a special relationship exists because Fifth Third has been engaged in a joint venture with
Minas and his entities.

In the proposed Amended Counterclaim, Matakgges that Fiftihird was a lender and
then concludes that Matney, Meyer, Minas, andhHiftird were in a joint venture. “Under Indiana
law, a joint venture is an association of two or more parties formed to carry out a single business

enterprise for profit, and ibvolves only a single transactionYessenow v. HudspNo. 2:08-CV-
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353, 2012 WL 2990643, *10 (N.D. Ind. July 19, 2012) (quotiagth Ind. Resort & Casino, LLC
v. Lost River Dev., LL@B89 N.E.2d 915, 920, 922 (Ind. Ct. App. 2008))order for a joint venture
to exist, “the parties must be bound by an express or implied contract providing for (1) a community
of interests, and (2) joint or mutual control, that is, an equal right to direct and govern the
undertaking.” Id. (quotingWilson v. Am. Trans Air, Inc874 F.2d 386, 392 (7th Cir. 1989)
(citations and quotation marks omitted)). Alltbé facts Matney alleges and argues in support of
a joint venture involve Fifth Third arddinas. Even if the existence of a joint venture between Fifth
Third and Minas has been sufficiently alleged, which the Court need not decide, Matney has not
alleged that Fifth Third has engaged in a joint ventureM@meyfrom which a special relationship
could be found to exist for purposes of estabtigha duty flowing from Fifth Third to Matney for
the claim of constructive fraud. For example tiMgy argues that there was a “unique, confidential
and secretive relationship that existed (and continues to exist) between the bank on the one hand and
Minason the other.” Matney Reply, p. 8 (emphasis added).

Matney also cites law regarding the duty that may arise through a buyer/seller relationship
when one party possesses knowledge negggsed by the other. Reply, p. 12 (ciglls v. Stone
City Bank 691 N.E.2d 1246, 1251 (Ind. Ct. App. 199@)jllen, 643 N.E.2d at 401). M/ells the
Indiana Court of Appeals declined to hold that the relationship between a bank and a checking
account holder is always necessarily a fiducarg, but found that the relationship does invoke a
duty of good faith and fair dealing to at leastghme extent as does a buyer-seller relationship. 691
N.E.2d at 1251. The court reasoned that, because a bank is inherently in a position superior to its
checking account holders, that relationship #$igant to support an inference of fraudd. In

Mullen, the court found that there was no fiduciary relationship between the parties because they
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were involved in arms-length negotiations resulting in the formation of a contract. 643 N.E.2d at
401. However, the court recognized that anclaif constructive fraud may arise when the
relationship between the parties is that of byt seller because one party may be in the unique
possession of knowledge not possessed by thearibdanay thereby enjoy a position of superiority
over the otherld.
Neither of these circumstances applies to the instant allegations. Matney’s alleged
relationship with Fifth Third was as a membebDafuble Tree, a borrower on a loan for the purchase
of the development. “A fiduciary relationghéloes not exist between a lender and a borrower
unless certain facts exist which establish a relationship of trust and confidence between the two.”
Block 601 N.E.2d at 452. Matney has not allegedfaots establishing a relationship of trust and
confidence between Matney and Fifth Third at the time Matney signed the personal guaranty.
Matney also citeé.l. Credit Corp. v. Legion Ins. G&65 F.3d 630, 635-36 (7th Cir. 2001),
for the statement that a special relationship ma as of a course of dealing in which the party
with knowledge provides information and the atparty relies on it. However, Matney does not
make any allegations in his proposed Amendedr@erclaim of what information Fifth Third Bank
had but did not disclose to Matney upon which Matrelied to his detriment. Matney recognizes
that the “statements that give rise to constredti@ud generally are misrepresentations or omissions
of objective facts and occur during the business transaction rather than after it.” Reply, p. 13 (citing
Wells 691 N.E.2d at 1258toll v. Grimm 681 N.E.2d 749, 757-58 (Ind. Ct. App. 199VWyllen,
643 N.E.2d at 40XGoodwin v. DeMottel 16 N.E. 17 (Ind. App. 1917)). Yet, all of the acts Matney
alleges that Fifth Third took to involve itself inappropriately in the operation of Double Tree are

events that took plaadter Matney signed the personal guaranty. Matney argues that Fifth Third
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kept him in the dark regarding ongoing financiehlings with Minas yet is obligating Matney to
repay over $13 million in debt. The “new and renewing loan facilities” for which Matney argues
that Fifth Third is holding him liale are not loans made to Magnor even guaranteed by Matney
but rather loans made by Fifth Third to Minasldnis entities. Matney’s argument circles back to
the fact of the “previously signed guarantyMatney Reply, p. 13. The signing of the guaranty
appears to be an arms-length transaction, and Mhtsayot alleged any facts to indicate otherwise.

Matney also alleges in the proposed Awied Counterclaim that he was excluded from
communication and remained in an informatioreduum as additional loans were made by Fifth
Third to Minas and the Double Tree Enterprise. his brief, Matney argues that Fifth Third’s
silence deceived him and violated a private canrfa®. However, Matney offers no allegations in
the proposed Amended Counterclaim itself alsdw he relied on this silence by Fifth Third and
how he was injured as a result of his reliancecolrtrast, Matney arguestiis reply brief that Fifth
Third’s exercise of superiority and influgs over him by putting him an informational vacuum
prevented Matney from taking action to stop tieev loans being made to Minas. Additional
allegations regarding the special relationship that may have arisen after the guaranty and how
Matney relied on Fifth Third’s silence to his detriment after the special relationship arose are
necessary in order for Matney to state a claim for constructive fraud.

Matney’s proposed Amended Counterclaimgdke facts that Fifth Third owed a duty to
Matney based on their contractual relations adde and borrower. Matney has not alleged any
facts to show a relationship of trust and coaffide on which he relied. Thus, because Matney’s
constructive fraud claim in the proposed Amended Counterclaim would not survive a motion to

dismiss as pled, the ColENIES the Motion to Amend to the exteit seeks to allege a claim of
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constructive fraud. However, the Co@RANTS Matney leave to plead additional factual
allegations to cure these deficiencies as well as to cure the pleading deficiencies set forth in the
following section.

b. Heightened pleading standard for fraud

Fifth Third argues that Matney’s proposed mlaf constructive fraud fails to allege the
who, what, where, when, why, ahdw required by the Federal Rutg<Civil Procedure for a claim
of fraud. Federal Rule of Civitrocedure 9(b) provides: “In alleqj fraud or mistake, a party must
state with particularity the circumstances constitufraud or mistake. Malice, intent, knowledge,
and other conditions of a person’s mind may beyallegenerally.” Fed. R. Civ. P. 9(b). The Rule
9(b) standard “ensure[s] that the party accused of fraud, a matter implying some degree of moral
turpitude and often involving a ‘wedvariety of potential conduct,’” given adequate notice of the
specific activity that the plaintiff claims constitdtéhe fraud so that the accused party may file an
effective responsive pleadingl.achmund v. ADM Investor Serv&91 F.3d 777, 783 (7th Cir.
1999) (quoting 5 Charles Alan Wright & ArthRr. Miller, Federal Practice and Procedure 8§ 1296,
at 580 (2d ed. 1990)). “Particularity, for Rule 9fbyposes, means that a plaintiff must ordinarily
describe the who, what, when, where, and hotheffraud—the first paragraph of any newspaper
story.” Gagan v. United Consumers Club, Indo. 2:10-CV-26, 2012 WL 729943, *6 (N.D. Ind.
Mar. 6, 2012) (internal quotation marks omitted) (quoiirglli Armstrong Tire Corp. Retiree Med.
Benefits Trust631 F.3d at 441-42 (7th Cir. 2011)).

Even if Matney had alleged facts in suppafria special relationship on which he relied,

Matney fails to plead the circumstances underlying the constructive fraud claim with sufficient
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particularity as required by Rug€b). The allegations of paragrh 30 are a boilerplate recitation
of the elements of a constructive fraud claim:

The actions of 5/3 constitute constructive fraud upon Matney based upon the fact that

5/3 owed (i) a duty to Matney due to thealationship; (ii) violated that duty by the

making of deceptive material misrepresentations of past or existing facts and/or

remaining silent when a duty to speak &d (iii) that Matney relied upon 5/3; (iv)

that Matney was injured as a proximate result thereof; and (v) the Bank gained an

advantage at the expense of Matneyll oAthe foregoing caused Matney to suffer

pecuniary losses for which he is entitled to recovery.
Proposed Am. Counterclaim, 1 30 (docket entry 134viBtney does not identify who at Fifth Third
took the purported actions and asions. He does not identify when or where the alleged actions
took place, what Fifth Third specifically didr how Fifth Third accomplished the allegedly
wrongful conductSee Schott v. Huntington Nat'l BamNo. 1:12-CV-430, 2012 WL 6725902, *7-8
(S.D. Ind. Dec. 27, 2012) (citingyinforge, Inc. v. Coachmen Indus., Ifgo. 1:06-CV-619, 2007
WL 854025 (S.D. Ind. Mar. 13, 2007))aylor v. FeinbergNo. 08-CV-5588, 2009 WL 3156747,
*5 (N.D. Ill. Sept. 28, 2009). Although Matney “wast required to . . . allege the facts necessary
to show that the alleged fraud was actionable,” R(i¢ does require that it “set forth the date and
content of the statements or omissidhat it claimed to be fraudulent.Midwest Commerce
Banking Co. v. Elkhart City Ctr4 F.3d 521, 524 (7th Cir. 1993) (citations omitted). The Court
finds that the proposed Amended Counterclaim taileeet Rule 9(b)’s particularity requirement.

Although Matney names in his reply brief a fefwthe Fifth Third loan officers he alleges
deceived and misled him and refers to a wrigesition statement provided to Fifth Third prior to
the filing of the instant motion, adlllegations of a claim of fraud raube in the pleading itself and

cannot be supplemented by a responsive BWEIG Intern., Inc. v. Australian Gold, IndNo. 1:07-

CV-1096, 2008 WL 3982072, *2 (S.D. Ind. Aug. 22, 2008).tMég argues, without citation to law,
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that Rule 9(b) is not applicable when the $aict support of his claim of constructive fraud are
“within the scope of the bank’s knowledgeReply, p. 6. Although an exception to Rule 9(b)
allows facts to be pled based on informatiod &elief when the facts are peculiarly within the
opposing party’s knowledge, such allegations nineciccompanied by a statement of the facts upon
which the belief is foundedsee Bankers Trust Co. v. Old Republic Ins, @80 F.2d 677, 684 (7th
Cir. 1992);Duane v. Altenburg297 F.2d 515, 518 (7th Cir. 1962). Matney has not recited this
requirement nor attempted to meetit. Should atfecide to add additional allegations necessary
to state a claim for constructive fraud as feeth in the preceding section, Matney is also
GRANTED leave to allege the additional facts necessader Rule 9(b) to state the claim with the
requisite particularity.
2. Negligence

a. Economic loss doctrine

Fifth Third argues that Matney’s negligeraaim is barred by the economic loss doctrine
because Matney seeks damages for solely pagulusses he allegedly suffered. Under Indiana
law, the tort of negligence renders a defendantditil plaintiff if “(1)the defendant has a duty
to conform its conduct to a stamdaf care arising from its relationship with the plaintiff, (2) the
defendant failed to conform its conduct to that standbedre, and (3) an injury to the plaintiff was
proximately caused by the breacHridianapolis-Marion Cnty. Pub. Librar®29 N.E.2d 722, 726
(Ind. 2010). When the “injury to the plaintiff is from a defective product or service . . ., the
defendant is liable under a tort theory if theed¢fcauses personal injury or damage to property
other than the product or service itselid. However, “a defendantitliable under a tort theory

for any purely economic loss caused by its negtigé€mcluding, in the case of a defective product
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or service, damage to the product or service itself).”at 726-27. The Indiana Supreme Court
explains that, “[t]his rule precluding tort liability for purely economic loss—that is, pecuniary loss
unaccompanied by any property damage or personal injury (other than damage to the product or
service itself)-has become known as the ‘economic loss ride &t 727. The Indiana Supreme
Court has recognized exceptions to the econtmagdoctrine, including but not limited to lawyer
malpractice, breach of a duty of care owed pbaantiff by a fiduciary, breach of a duty to settle

owed by a liability insurer to thesared, and negligent misstatemeldtS. Bank, N.A. v. Integrity

Land Title Corp., 929 N.E.2d 742, 745-46 (Ind. 2010) (citingianapolis-Marion Cnty. Pub.
Library, 929 N.E.2d at 736).

In this case, Matney’s negligence claim sedkmages for solely pecuniary losses he has
allegedly suffered. Matney alleges that Fifth Thaok certain actions that reduced the value of his
ownership interest in Double Tree Lake EstdteC and caused him not to receive a cash payout
contemplated by the Settlement Agreement betvégimey and Minas. There are no allegations
that Matney suffered injury to his person oatty property. However, Matney argues that two of
the exceptions to the economic loss doctripplha to his negligence claim: (1) negligent
misrepresentation and (2) breach of fiduciary duty. As to the latter, Matney has not alleged any
special or fiduciary relationship tveeen Fifth Third and himself.

As for the former, Indiana has recognized liabilitithe tort of negligent misrepresentation.
Indianapolis-Marion Cnty. Pub. Librar®29 N.E.2d at 741 (citingassmore v. Multi-Mgmt. Servs.,

Inc., 810 N.E.2d 1022, 1025 (Ind. 2004)). “[N]egligent misrepresentation may be actionable and
inflict only economic loss."d. (citing Greg Allen Constr. Co., Inc. v. Estell©8 N.E.2d 171, 174

(Ind. 2003)). InIndianapolis-Marion County Public Librarythe court found the exception
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inapplicable because the plaintiff was “connectth the Defendants through a network or chain
of contracts.” Id. In another case decided the same date, Bank, N.A. v. Integirty Land Title
Corp, the court recognized the claim of negligent misrepresentation as an exception to the general
economic loss doctrine when a mortgage lemabdiin privity of contract with a title company
sought to recover for the title company’s negfige in issuing a title commitment that failed to
disclose an encumbrance. 929 N.E.2d at 745A46set forth below, the only contract invoked in
the proposed Amended Counterclaim to which bd#dtney and Fifth Third are parties is the
Subordination and Stand-By Agreement. Thubjatney does not have recourse for his alleged
damages in that contract, then the exceptiondgtigent misrepresentation may apply to Matney’s
negligence claims against Fiffthird. Fifth Third did not addrss the exceptions to the economic
loss doctrine in its response brief. Thereforé&hFArhird has not demonstrated in response to the
Motion to Amend that Matney’s negligence clammuld be futile under the economic loss doctrine.

b. Failure to state a claim

Fifth Third next argues that Matney’s negligence claim is nothing more than a threadbare
recital of the elements, supported only by conclusory statements. First, Fifth Third argues that
Matney’s allegation that Fifth Third owed him a duty is nothing more than a legal conclusion.
However, the allegation that Fifth Third identifiéisat Fifth Third had management or control over
the Double Tree Enterprise—is not a legal conclusidmather a factual conclusion. Fifth Third also
argues that Matney simply concludes that he was damaged and that Matney fails to include any
factual allegations that provide the grounds of hainey was injured by Fifth Third’s allegedly
negligent conduct. However, Matney alleges in paragraph 18 that Fifth Third and Minas

“intentionally and/or negligently misrepresented ttumber of lots in celitaphases of the Double
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Tree subdivision as a way to justify increasirgdiebt and global lending limits for the Double Tree
Enterprise, all to the detriment of Matney, as there was a continual funneling of money to Minas,
his many attorneys (both federal and state cdugtgccountants, and his affiliates.” Proposed Am.
Counterclaim, 1 18. Thus, on the basis of these argtsadvanced in its response brief, Fifth Third
has not demonstrated that the proposed negligence claim would be futile.

C. Statute of Limitations

Under Indiana law, a negligence action must be brought within two years of the date the
cause of action accrues. Ind. Code § 34-11-2-Ad#dIndiana’s discovery rule, a cause of action
accrues, and the statute of limitations beginsitp when a claimant knows in the exercise of
ordinary diligence should hav@own of the injury.” Pflanz v. Foster888 N.E.2d 756, 759 (Ind.
2008). “While a statute of limitations defensenat normally part of a motion to dismiss under
Federal Rule of Civil Procedure 12(b)(6), whendhegations of the complaint reveal that relief is
barred by the applicable statute of limitations, cbeplaint is subject to dismissal for failure to
state a claim.”Logan v. Wilkins644 F.3d 577, 582 (7th Cir. 2011).

In the proposed Amended Counterclaim, Matakgges that Fifth Third’s alleged wrongful
conduct began in May 2007. Matney filed the instant motion over five years later. Fifth Third
argues that the allegations in proposed paragriplasd 14 demonstrate that Matney knew of the
alleged negligent conduct as early as May 2@atagraph 13 alleges: “From May 2, 2007, through
the present time, Minas and 5/3 have been in complete control of the Double Tree Enterprise,
succeeding in having both Matney and Meyeraoeed from and excluded from management and
operational control of the Double Tree subdivisidhgfwhich is contrary to the executed Double

Tree Operating Agreement.” Proposed Am. Coutéémn, § 13. Paragraph 14 alleges: “From May
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2, 2007, through the present time, the Double Treerfige which has been managed exclusively
by 5/3 and Minas has been managed in a negligent fashion and such negligent mismanagement is
the sole proximate and responsible cause for pecuniary losses suffered by the Double Tree
Enterprise and Matney.1d. at  14. Neither of these paragraphs provides that Matney knew of
these allegations beginning in May 2007; there is no allegation in the proposed Amended
Counterclaim as to when Matney knew of his injury.

In his reply brief, Matney invokes the doctiaf fraudulent concealment, arguing that Fifth
Third should be estopped from asserting the stafuimitations defense. “In Indiana, the doctrine
of fraudulent concealment is available to estdpf@ndant from asserting the statute of limitations
when the defendant has, either by deception or by violating a duty, concealed from the plaintiff
material facts, preventing the plaintifofn discovering a potential cause of actiohdgan 644
F.3d at 582. In paragraphsl16, 18, and 19, Matnegeadlthat Fifth Third hid facts that form the
basis of his negligence claim. It is unneces$aryhe Court to consider the applicability of the
defense at this stage of the litigation becausth Hihird’s identification of the allegations in
paragraphs 13 and 14 of the proposed Amended Counterclaim, by themselves, do not reveal that
relief is barred by the applicable statute of limiitas. Although it is possible that Matney knew of
his injury as early as May 2007, especially in lighthe 2008 arbitration proceedings and the April
2009 Settlement Agreement, the Court cannot say, based on the arguments currently asserted, that
the proposed Amended Counterclaim “estdlalss that the claim is time barredogan v. Wilkins
644 F.3d at 582. As a result, theutt declines to find on this Mion for Leave to File Amended

Counterclaim that any negligence claim is barred by the statute of limitations.
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Because Fifth Third has not demonstrated on the arguments asserted in its response brief that
Matney’s proposed negligenceich would be futile, the CouBRANT Sthe Motion to Amend as
to Matney’s negligence claim.

3. Breach of Contract

Fifth Third argues that Matney fails to allege facts in support of a breach of contract claim.
In his reply brief, Matney asserts a claim for breaiotontract as to both the Settlement Agreement
and the Subordination and Stand-by Agreement. The Court considers each in turn.

The proposed Amended Complaint alleges trafpril 9, 2009, Matney and Minas entered
into a Settlement Agreement that called for cash payments to Matney as well as payments to Lasco
and other[s] by way of defense and indemnifmatiotaling millions of dollars. . . . This Settlement
Agreement, in part, was to take care of thekimfailure to enforce its rights and obligations
pursuant to [a] Subordination Agreement besw Matney, Lasco, and 5/3.” Proposed Am.
Counterclaim 1 36. However, because Fifth Thindasa party to the Settlement Agreement, the
claim would be futile because there can be no brebcbntract claim against Fifth Third based on
the Settlement AgreemeniMizio v. Romo756 N.E.2d 1018, 1021-22 (Ind. Ct. App. 2001) (“A
person typically cannot be held liable for breachaftract unless it is shown that she was a party
to the contract.”).

Based on the allegations in paragraph 36hHiftird was a party to the Subordination and
Stand-by Agreement. However, there are no allegations in the proposed Amended Counterclaim
that Fifth Third breached the Subordination areh8tby Agreement. Rather, Matney alleges that
Fifth Third breached the Settlement Agreement by failing to foreclose on the Subordination and

Stand-by Agreement as a condition precedent of the Settlement Agreement. Thus, because there are

25



no factual allegations that Fifth Third breachled Subordination and Stand-by Agreement itself,
a claim for breach of contralsased on the Subordination andrtdoy Agreement would be futile.
Accordingly, the CouDENI ESthe Motion to Amend to the extent Matney alleges a breach
of contract claim. The CouBRANTS Matney leave to include additional allegations in the
Amended Counterclaim to state a claim for brezicontract based on the Subordination and Stand-
by Agreement.
4. Tortious Interference with Contractual Relationship
Fifth Third argues that Matney recites only the legal elements of a claim for tortious
interference with contractual relationship and failaltege any facts in supgaf the claim. Fifth
Third contends that Matney does not incltige grounds on which his claim rests, including how
or when Fifth Third purportedly caused a breach of the Settlement Agreement or of the
Subordination and Stand-by Agreement. Indianaémognizes the tort of tortious interference with
contract, the elements of which are: (1) thestexice of a valid and enforceable contract; (2)
defendant’s knowledge of the existence of thetkact; (3) defendant’s intentional inducement of
breach of the contract; (4) the absence of jestibn; and (5) damages resulting from defendant’s
wrongful inducement of the breachevee v. Beeching@29 N.E.2d 215, 221 (Ind. Ct. App. 2000)
(citing Biggs v. Marsh446 N.E.2d 977, 983 (Ind. Ct. App. 1983)) hiareply brief, Matney asserts
that his claim of tortious interference with contract is based on both the Settlement Agreement and
the Subordination and Stand-by Agreement. The Court considers each in turn.
In the proposed Amended Counterclaim, Matney alleges the existence of the Settlement
Agreement as a valid contract and that Fifth Third had knowledge of the Settlement Agreement.

Matney alleges in paragraphs 37 and 39 thatause Fifth Third failed to foreclose on the
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Subordination and Stand-by Agreement, which was a condition precedent of the Settlement
Agreement, Minas breached the Settlement AgreenMatney further alleges that the Settlement
Agreement was a “stall and delay tactic” by Minas and Fifth Third to allow further equity to be
removed from the Double Tree Enterprise. Matges that Fifth Third voluntarily and with full
knowledge chose not to perform its obligations, and Matney alleges that Fifth Third caused the
breach of the Settlement Agreemesithout justification. Finally, Matney alleges that he has been
damaged with regard to his defense and indecatibn of obligations to Lasco, which total more
than $2.6 million. Based on Fifth Third’'s argumant the allegations in the proposed Amended
Counterclaim, Fifth Third has not demonstrated that Matney'’s tortious interference with contract
claim based on the Settlement Agreemeoail be futile. Accordingly, the CouBRANTS the
Motion to Amend as to th claim for tortious interferenceith contract as to the Settlement
Agreement.

Fifth Third is a party to th Subordination and Stand-by Agreement. Matney recognizes in
his reply brief that a “party cannohterfere’ with its own contracts:Trail v. Boys and Girls Clubs
of NW Ind, 845 N.E.2d 130, 138 (Ind. 2006). However, he atstes that a party to a contract may
be liable if the party conspired with anotbetortiously interfere with its contrac@Vinkler v. V.G.
Reed & Sons, Inc619 N.E.2d 597, 600 (1993) (citiMjade v. Culp23 N.E.2d 615 (Ind. App.
1939)). Matney makes several allegations éngfoposed Amended Counterclaim that Fifth Third
conspired with Minas, who was not a patty the Subordination and Stand-by Agreement.
However, all of those allegations pertain to a pmagy to interfere with the Settlement Agreement.

There are no allegations that Fifth Third tortigusterfered with the Subordination and Stand-by
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Agreement or that Fifth Third conspired withi\ss to interfere with the Subordination and Stand-
by Agreement.
Yet, in his reply brief, Matney explainstthe Subordination and Stand-by Agreement was
designed to subordinate Lasco from being paichamryies he fronted for the original purchase price
of the Double Tree development until such time that Fifth Third was paid in full for all indebtedness
from all of the various loan facilities and interbses. Matney asserts that the Subordination and
Stand-by Agreement provides thattkiThird must be paid all onies due and owing to it before
repayment of monies to Lasco, that in 2005 and 2006 millions of dollars of lot sales were
successfully accomplished and the first three loarenddy Fifth Third weréeffectively” paid off,
that none of the money from those revenue stseaas directed by Fiftfhird to pay Lasco, and
that Fifth Third and Minas workeid secret to direct moreaney to Minas for other land, both at
Double Tree and elsewhere. Matney argues that when Fifth Third issued the several letters of
default for failure to pay all debts due and ogyiit refused to comply with the terms of the
Subordination and Stand-by Agreement. Matney contends that the failure to protect Matney’s
property rights by failing to faclose any rights Lasco had untlex Subordination and Stand-by
Agreement was a conscious and deliberate deaisidhe part of Fifth Third. However, none of
these arguments are included as allegations in the proposed Amended Counterclaim.
Accordingly, the CourtDENIES the Motion to Amend as to the claim for tortious
interference with contract as to the Subordination and Stand-by Agreement as dr&fed biliS
Matney leave to incorporate additional allegatiomiis Amended Counterclaim to allege facts in
support of a claim of tortious interference withntract based on the Subordination and Stand-by

Agreement.
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CONCLUSION
Based on the foregoing, the Court her&®YANTSin part and DENIESin part Plaintiff
Fifth Third Bank’s Motion to Strike Defendant Keeth Matney’s Reply in Support of His Motion
for Leave to File Amended Counterclaim [DE 139] &@RIANTSin part andDENIESin part the
Motion for Leave to File Amended Counter-Clafkgainst Fifth ThirdBank [DE 134]. The Court

grants Defendant/Crossclaimant Kenneth Matney up to and incledmgary 26, 2013, in which

to FILE his Amended Counterclaim consistent with this Opinion and Order.
So ORDERED this 12th day of February, 2013.
s/ Paul R. Cherry

MAGISTRATE JUDGE PAUL R. CHERRY
UNITED STATES DISTRICT COURT

cc: All counsel of record
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