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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

Penelope Stokes-Mercado,
Plaintiff,

V. Case No. 2:11-CV-352 JVB

Educational Credit Management Corp.,

Defendant.

OPINION AND ORDER
Plaintiff, Penelope Stokes-Mercado, is proceegirmgsein her suit against Defendant,
Education Credit Management Corp., the intehedter of her student loans. In 2007, Plaintiff
sought and subsequently received a Chapter 7rijpitly discharge. One #flaintiff's debts at
the time of discharge was a student loan eeg of $45,000. Plaintiff maains in this lawsuit
that, because of her bankruptcy dischargestugtent loan creditorre no longer entitled to
payment.
Defendant responded to Plaifis suit by filing a Motion toDismiss pursuant to Federal
Rule of Civil Procedure 12(b)(6). Defendant aglv@s four arguments in support of its motion:
e Plaintiff's student loan d& was not discharged thugh the Chapter 7 bankruptcy
proceedings;
e the dischargeability of Plaintiff's studeloian debt is claim-precluded by the final
bankruptcy discharge order;
e Plaintiff is time-barred from contesfj or vacating the bankruptcy court’s final

discharge order; and
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e this Court does not have subject matter jurisdiction because there is no ongoing
adversarial bankruptcy proceeding.
The Court needs to address otfilg claim preclusion argumentiagoverns and resolves the

controversy.

A. Background

Plaintiff received eightaeseparate student loalpstween 1998 and 2004 totaling
$45,679. (DE 25, Mot. Dismiss at f 1.) Subseqteettie receipt of th student loans, in
September, 2007, Plaintiff was granted a Chapteankruptcy discharge pursuantto 11 U.S.C. 8
7271 In 2011, Plaintiff contacted Defendant ansisted that she was no longer obligated to
make payments on the student loan balanceeston. Plaintiff contends the discharge absolves
her of responsibility to pay her @tanding balance owed to Defendald.)(

In its Motion to Dismiss Defendant maintaithat the student loatebt was not among
the debts discharged by the bankruptcy court. et asserts that Phif did not seek or
receive an undue hardship dischdrgfeher student loan debt as required by 11 U.S.C. §

523(a)(8)% (DE 1, Compl. at 3.)

! Title11 U.S.C. § 727(B) states: “Except as provideckition 523 of this title a discharge under subsection (a) of
this section discharges the debtor from all debts that bejeee the date of the order for relief under this chapter.”
2 4[T]he primary purpose of bankruptcy discharge is to provide debtors with a fresh@thiearn v. Educ. Credit
Mgmt. Corp, 339 F.3d 559, 563 (7th Cir. 2003). However, “Congress has decided that some pigylic pol
considerations override the need to provide the debtor with a fresh start, and it has excluded certaimdebts fr
discharge. Unpaid student loans are among those debts excluded from disthaeg€liambers348 F.3d 650,

653 (7th Cir. 2003). These public policy concerns are why the undue hardship determination is required. Undue
hardship is not defined by the United States Bankruptcy Code, but provides a debtor releftitamding student
loans in a proceeding conducted concurrently to the bmkruptcy proceeding if@aintiff meets a stringent
three-part testGreene v. United States Dep't of EQURO08 U.S. Dist. LEXIS 28309t *22 (N.D. Ind. Mar. 27,
2008).

% Title 11 U.S.C. § 523(a)(8) states in relevant paat, thuinless excepting such debt from discharge . . . would
impose an undue hardship on the debtor and the debtor’s dependents, . . . amatlbeatifit overpayment or loan
made, insured, or guaranteed by a governmental unit” is an exception to a discharge omtepgramant to 11
U.S.C. §727.
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The bankruptcy court’s Discharge Order slo@t indicate thaan undue hardship
proceeding occurredld.) Additionally, Plaintiffs Response Defendant’s Motion to Dismiss
does not assert that she sought an undue hangisigpeding or that the bankruptcy court made

an undue hardship rulinggarding her student loans. (DE 28, Resp. at 1-2.)

B. Legal Standards
Q) Standard for Evaluating a Motion to Dismiss

The purpose of a motion to dismiss pursuarmute 12(b)(6) for failure to state a claim
is to test the sufficiency of the pleadimgt to decide the merits of the cagee Gibson v. Chi.
910 F.2d 1510, 1520 (7th Cir. 1990). Rule 8(api@yvides that a complaint must contain “a
short and plain statement of the claim showing tih@fpleader is entitled to relief.” However,
“recitals of the elements of a cause of action, supported by mere conclusory statements, do not
suffice.” Ashcroft v. Igbgl129 S.Ct. 1937, 1949 (2009) (citiBgll Atl. Corp. v. Twombl|y550
U.S. 544, 555 (2007f).As the Supreme Court has stated, “the tenet that a court must accept as
true all of the allegations contained in a céamt is inapplicable to legal conclusiondd.
Rather, “a complaint must contain sufficient factualtter, accepted as true, to ‘state a claim to
relief that is plausible on its faceld. at 1940(quotingTwombly 550 U.S. at 570). A complaint
is facially plausible ifa court can reasonablyfém from factual conterih the pleading that the
defendant is liable fathe alleged wrongdoingdd. (citing Twombly 550 U.S. at 570).

The Seventh Circuit has synthesized standard into three requiremer@ee Brooks v.

Ross 578 F.3d 574, 581 (7th Cir. 2009). “First, a ptdf must provide ntce to defendants of

*In Twomblythe Supreme Court “retooled federal pleadstandards, retiring the oft-quotggonley v. Gibson355
U.S. 42, 47 (1957)] formulation that a pleading ‘should not be dismissed for failstagdca claim unless it appears
beyond doubt that the [pleader] can prove no set of fasiggport of his claim which would entitle him to relief.”
Killingsworth v HSBC Bank Nevada, N.BO7 F.3d 614, 618, (7th Cir. 2007).



her claims. Second, courts must accept a plaistifittual allegations d@sie, but some factual
allegations will be so sketchy or implausitiat they fail to provide sufficient notice to
defendants of the plaintiff's clainthird, in considering the plaiff's factual allegations, courts
should not accept as adequate abstract rexitatf the elements of a cause of action or
conclusory legal statementdd.

Plaintiff is proceedingro se so a court must employ standards less stringent than if the
complaint had been drafted by counsétlds v. RoswarskP008 U.S. Dist. LEXIS 2866, at *1
(N.D. Ind., Jan. 11, 2008) (quotitgaines v. Kerner404 U.S. 519, 520 (1972)). A court is
required to accept all well-pleadé&ttual allegations as truayd“construe such allegations in
favor of the plaintiff.”ld. (citing Roots P’ship v. Lands' End, In®65 F.2d 1411, 1416 (7th Cir.
1992). Although ambiguities in the complaint shobddinterpreted in the plaintiff's favor,
Canedy v. Boardmari6 F.3d 183, 188 (7th Cir. 1994), a court does not need to struggle to find
inferences favorable to the plaintiff whichearot apparent on the face of the compl&uiates
v. lll. State Bd. of Educ559 F.2d 445, 447 (7th Cir. 1977), gnore factual allegations set forth
in the complaint that undermine the plaintiff's cla@ity Nat'l Bank of Fla. v. Checkers, Simon

& Rosner 32 F.3d 277, 281 (7th Cir. 1994).

(2) Claim Preclusion

The judicial doctrine of claimreclusion, or res judicata, ses/to minimize “the expense
and vexation attending multiple lawsuits, cornsgudicial resources, and foster reliance on
judicial action by minimiziag the possibility of inonsistent decisionsMontana v. United
States440 U.S. 147, 153-54 (1979). Under this doctrntnal judgment on the merits of an
action bars further claims which were litigatdcould have been litigated in an earlier

proceedingUnisys Medical Plan v. Timn®8 F.3d 971, 973 (7th Cir. 1996). Claims are
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precluded if the following three conditions aregent: “(1) identities of the parties or their
privies in the two lawsts; (2) identity to tk causes of action; and (3) final judgment on the

merits of the first lawsuit.Alvear-Velez v. Mukase$40 F.3d 672, 677 (7th Cir. 2008).

C. Discussion

Because Plaintiff could have litigatedbankruptcy court her claims regarding the
hardship of repaying the studenais, she is precluded from raigithese claims here. First, it is
undisputed that Defendant anciRltiff were parties to thert action. Plaintiff identifies
Defendant as “a creditor from the Bankruptiigcharged September 27, 2007, by the United
States Bankruptcy Court.” (DE 1, Compl. at Likewise, Defendant aclowledges that it was a
party to the original bankruptgyoceeding and is the holderRifintiff's student loans. (DE 25—
1, Mot. To Dismiss at 1-2.)

Next, Plaintiff’s current suit arises frometlsame cause of action and operative facts as
her previous cause of action. Cas®f action are identical for pposes of res judicata if the
claims “[emerge] from the same coreapferative facts asdlhearlier action.Cole v. Bd. of Trs.
of Univ. of lll, 497 F. 3d 770, 772—773 (7th Cir. 2007)tHe current casé¢he operative facts
present in both claims are Plaifis debt and the dischargeability of that debt. Accordingly, the
Court finds Plaintiff's claims identad to those previously litigated.

Lastly, the bankruptcy coust'decision and discharge serassa final judgment on the
merits. A bankruptcy judge “may enter appropriatgers and judgments . . . [and] this statutory
authorization includes ¢hauthority to enter final judgmesi when a proceeding is cof@rtiz v.
Aurora Health Care665 F.3d 906, 911 (7th Cir. 2011) (quoti®grn v. Marsha)l131 S. Ct.
2594, 2603 (2011)). “Core proceedings” before @kbaptcy judge include, among other things,

“determinations as to the disgrgeability of particular dedt’ 28 U.S.C.S § 157 (b)(2). The
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bankruptcy court’s discharge wasore proceeding and therefeserves as a final judgment on
the merits. The discharge order did not includeiatue hardship discharge of student debt and,
in fact, made no reference to it because Plain&f not raised this issuBecause Plaintiff could
have raised this issue before bankruptcy courtltlnot and because all the elements of claim

preclusion are satisfied, the Courtshdismiss Plaintiff's Complaint.

D. Conclusion

The Court GRANTS Defendants’ Motion for Dismissal (DE 25).

SO ORDERED on August 13, 2012.

S/ Joseph S. Van Bokkelen
JOSEPHS. VAN BOKKELEN
UNITED STATESDISTRICT JUDGE




