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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

D.O.H., a minor, by OSAMA HADDAD )
and HIND HADDAD, individually, and as his )
parents and natural guardians, )
)
Plaintiffs, )
)
V. )CauseNo. 2:11-cv-430
)
LAKE CENTRAL SCHOOL CORPORATION, )
etal., )
)
Defendants. )

OPINION AND ORDER

This matter is before the court on thetMa to Quash Subpoena [DE 64] filed by non-
party, Town of St. John Police Department, Lake County, Indiana, on October 27, 2014. For the
following reasons, the motion BENIED.

Background

The plaintiff, David Haddad, alleges that he was physically assaulted at Lake Central
High School in November 2011 by a member gfeup of bullies. Haddad claims that the
bullies harassed, taunted, and threateneddriover a year, nearly every day. Additionally,
Haddad states that the defendants were aware of the incidents because Haddad and his parents
reported the incidents to the defendants. Fumbes, he claims that the Dyer and St. John
police departments informed Lake CentragiiSchool about conflicts between Haddad and
other students.

Following the alleged physical assatigddad brought the instant lawsuit, which
includes: Count | — State Law Negligence; Gduir Equal ProtectionCount 11l — Procedural

Due Process Deprivation; Count IV — Civil Rightiolation; Count V -Substantive Due Process
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Violation; and Count VI — State Law Respond8aperior. On October 13, 2014, Haddad issued
a subpoena to non-party, Town of St. Johlicedepartment. The subpoena included four
separate requests:

(1) All Documents relating to the November 8, 2011 incident
involving Kristopher Martin andavid Haddad at Lake Central
High School in St. John, Indian&his requesincludes but is
not limited to the complete file(s) regarding the investigation
into the November 8, 2011 inciate all documents relating to
the arrest and criminal proséicun of Kristopher Martin in
connection with the Novemb&; 2011 incident; and all
communications with (i) Lak€entral High School, (i) the
Lake County Prosecutor’s Officand (iii) news media relating
to the November 8, 2011 incidesmid subsequent arrest and
criminal prosecution of Kristopher Martin.

(2) All St. John Police Department [poes, generabrders, special
orders, directives, rules, anelgulations in effect between
January 2007 and January 2012 relating to the obligations of
the Department to communicate with/or relay information to
Lake Central School Corporation when the Department (i)
receives a report conceng a Lake Central School
Corporation student, (ii) invagates an incident involving a
Lake Central School Corporati student, (iii) interviews
and/or interrogates a Lake CeaitSchool Corporation student,
and (iv) arrests a Lake Cent&thool Corporation student. To
the extent there are separate@es, general orders, special
orders, directives, ruleand regulations governing the
Department’s relationship with Lake Central School
Corporation and Lake Centrdigh School, this request seeks
all policies, general ders, special orders,rdctives, rules, and
regulations concerning both entities.

(3) All Documents relating to Kristopher Martin (DOB 6/7/1993)
prior to November 8, 2011.

(4) All Documents reflecting commuertions with Lake Central
High School concerning a Lak&entral High School student
between January 2007 and January 2012, including but not
limited to communications concerning (i) investigation(s)
involving a Lake Central High Schostudent and (ii) arrest(s)
of a Lake CentraHigh School student.

The Department’s motion objects to requé¢®jsand (4). The Department objects to

request (2) because it is unduly burdensomemyfresponsive documents exist, the named



defendants would possess them, tnedrequested evidence is irnat to Haddad’s claims. It
objects to request (4) because it is vaquelacks specificity, is unduly burdensome, is
irrelevant to Haddad’s claims, and the resjad information may be disclosed at the
Department’s discretion pursuant to Ind. C&de14-3-4(a)—(b), unless ordered by a court.

Haddad’s response indicates a willings¢o limit request (2) to only those
“communications regarding allegations of or incidents involving (i) bullying, (ii) harassment,
and (iii) assaults.” [DE 66-2]. Haddad isswedubpoena with identicegéquests to the Dyer,
Indiana Police Department on the same day hesdehe St. John Police Department. The Dyer
Police Department complied with the subpoand produced approximately 100 pages of
responsive documents.

Discussion

Federal Rule of Civil Procedure 45(c)(3)(A)(ii))—(iv) provideatti{o]n timely motion,
the court for the district where compliance is required must quash or modify a subpoena
that: . . . (iii) requires disclosure of privilegedother protected matel, if no exception or
waiver applies; or (ivsubjects a person to undue burden.'ttlhermore, “the party seeking to
guash a subpoena under Rule 45(c)(3)(A) habuihden of demonstrating that the information
sought is privileged or subjects a person to an undue burékotdddon v. Northwestern Uni.,
245 F.R.D. 337, 341 (N.D.Ill. 2007). However, imflia the rule is tle requirement that a
subpoena seek relevant informatidsee Stock v. I ntegrated Health Plan, Inc., 241 F.R.D. 618,
62122 (S.D. Ill. 2007)Syposs v. United States, 181 F.R.D. 224, 226 (W.D.N.Y. 1998) (“The
reach of a subpoena issued pursuant to Fe@iVRP. 45 is subject tthe general relevancy
standard applicable to discovery under Fed. R. Ei 26(b)(1).”). Relevancy under this rule is

construed broadly to encompass “any matter thatson, or that reasonglaould lead to other



matter[s] that could bear on, any isshat is or may be in the caseChavez v. DaimlerChrysler
Corp., 206 F.R.D. 615, 619 (S.D. Ind. 2002) (quotidgpenheimer Fund, Inc. v. Sanders, 437

U.S. 340, 351, 98 S. Ct. 2380, 2389, 57 L. Ed. 2d 253 (1978)). Even when information is not
directly related to the claims or defenses tdex in the pleadings, the information still may be
relevant to the broader subject mattenatd and meet the rule’s good cause standsanyo

Laser Prods,, Inc. v. Arista Records, Inc., 214 F.R.D. 496, 502 (S.D. Ind. 2003).

“In the context of third paytdiscovery, courts should bepegially careful in protecting
the parties from excessiwve oppressive discovery.KMoorev. PlasmaCare, Inc., 2012 WL
602623, at *2 (S.D. Ind. Feb.23, 201&e¢ Charlesv. Quality Carriers, Inc., 2010 WL 396356,
at*1 (S.D. Ind. Jan.28, 2010). “Non-parties hawfferent set of expectations. Accordingly,
concern for the unwanted burden thrust upon non-pasteegactor entitledo special weight in
evaluating the balance of competing needsharles, 2010 WL 396356 at *1 (quoting
Cusumano v. Microsoft Corp., 162 F.3d 708, 717 (1st Cir. 1998)). When determining whether
to enforce a discovery requeste ttourt must weigh the need for the information, the breadth of
the request, the time period the discovery coviae particularity of the documents, and the
burden imposedCharles, 2010 WL 396356 at *1. “[R]elevae alone may not be enough to
justify a subpoena, particulartyven that the undue burden cdlaiis more protective of non-
parties than it is for parties.Charles, 2010 WL 396356 at *1.

The Department’s motion fails on multiple aoats. First, LocaRule 37-1(a) states:

A party filing any discovery motion must file a separate
certification that the party hasmferred in good faith or attempted
to confer with other affected gaas in an effort to resolve the
matter raised in the motion withocurt action. The certification
must include:

(1) the date, time, and place ariy conference or attempted

conference,
(2) the names of the parties participating in the conference.



The Department did not attaatcertificate stating that it attempted to resolve the dispute
in good faith before seeking relief from thauct. The court may deny any motion for this
reason.Local Rule 37-1(b). The record does not reflect rdwes the Department represent that
it attempted to resolve this dispute befalied the instant motionRather, it appears that
Haddad contacted the Department after it filed thotion in an attempt to resolve the present
dispute before filing his response motion. AltgbiHaddad’s attached exhibits demonstrate that
the Department discussed resolving this alispvith Haddad, Local Rule 37-1 required the
Department to confer or attempt to confegood faith to resolve this dispute before requesting
court action.

Next, the Department objects to requejt@ause it is unduly burdensome, that the
named defendants would possess any respopsligtes that existand the requested
information is irrelevant to Hidad’s causes of action. FirstetBepartment argues the request
is unduly burdensome because it is generally vague by requesting any policies, general orders,
special orders, directives, rules)d regulations relating to ibbligations to communicate with
the Lake Central School Corporation. The Dépant indicates it would be unduly burdened if
it is forced to search for any responsiveutaents without any spdiity regarding how
Haddad defines “relating to.”

Haddad indicates that requégj sets forth, with specdity, a request of policies
concerning the Department’s obligationctmmmunicate with the Lake Central School
Corporation regarding incidents involving the @aration’s students. Additionally, he identifies
that the request is specifically limited to four categories:

) when the Department receis a report concerning a Lake
Central School Corporation student;



(i) when the Department investigates an incident involving a
Lake Central School Corporation student;
(i)  when the Department inteiews or interrogates a Lake
Central School Corporation student; and
(iv)  when the Departmentrasts a Lake Central School
Corporatiorstudent.
Furthermore, Haddad communicated a willingnessatoow the scope of gaest (2) to incidents
involving bullying, harassment, or assaults.q&est (2) is not generally vague because it
specifically requests the Department’s own peiaegarding its oblagions to communicate
with the Lake Central School CorporationLake Central High School when one of the
identified circumstances arises. Additionally, Haddad has defined “relating to” by limiting the
requested information to four specific categerand further limitig those categories to
incidents involving bullying, harassment, or assaults.

Second, the Department argues that tlierdklants would possessthequesia policies
because they are mutual operational policieserdfore, it claims that the defendants should
bear the burden to produce the rexijad documents, rather thanatnon-party. Haddad states
he has not received any “mutugderational policies” from the defendants, and that he does not
know whether any policies are in the defendaptssession because a discovery request remains
outstanding in that regard. Hower, Haddad indicates that fsenot only requesting policies
that may be in the possession of both the Depant and the defendantsyt also any internal
policies solely in the pegssion of the Department.

Although the Department indicates the resjad policies may be in the defendants’
possession, it has not provided any evidencenwodstrate that producirtge policies would be
an undue burden. The Department has not shown the extent of the burden, how many documents

are responsive, or that it has searche@iyrresponsive documents. Additionally, it simply

argues that the other defendants may possessdghested documents,it it does not indicate



why the defendants would possess Departmennialt@olicies regarding any obligations to
communicate with the Lake Central School @wation or the Lake Central High School.

Last, the Department argues that the retpeeinformation isrrelevant to Haddad’s
claims because the Department’s policies are nssae in this litigation. However, Haddad has
demonstrated that the requested informatioelevant to his equalrotection claim. The
requested policies will demonate whether the defendants recdiwetice of similar incidents,
which will allow Haddad to investigate whettiee similar incidents received differential
treatment.

As a non-party, the Department is entitedjreater protection in the undue burden
calculus. Charles, 2010 WL 396356 at *1. However, theuecbfinds that request (2) does not
create an undue burden. Haddad has demosstaateed for the information because the
requested information includesliptes solely in the Departmeéatpossession. The breadth of
request (2) is low because it only requéisésactual policies anabt any communications
between the parties. The time period coversyaears, but because theebhdth of the request is
low, this does not create an issue. The regdasformation includes seven categories that limit
the scope of the request. The Departmestrita described the burden imposed, but simply
states the burden is undue. eltequested information is higtrelevant to Haddad’s equal
protection claim. Therefore, request (2) doescreate an undue loieén on the Department.

The Department objects to request (4) becduaeks specificity, is irrelevant to
Haddad’s claims, creates an undue burden, anetheested information may be disclosed at the
Department’s discretion pursuant to Ind. C8de14-3-4(a)—(b), unless ordered by a court.
First, the Department argues request (4)dapecificity and is vague because it requests

communications concerning “invegition(s)” involving Lake Cetral High School students.



Request (4) does not include the same clargfylauses as reques},(@nd Haddad has not
indicated a willingness to limit the reque$t/lithout any limitations to the scope of
“investigation(s),” request (4pay create an undue burden. However, the court can modify a
subpoena under Rule 45(d)(3)(A). Therefore cinart limits “investigationg)” in request (4) to
incidents involving bullying, harassment, or assault.

Next, the Department argues that the retpekinformation isrrelevant to Haddad'’s
claims because it requests information fromudaty 2007 to January 2012. Haddad states that
the time period is relevant because it coveespitriod that he was harassed and bullied as a
student within the Lake Central School Cogian. Additionally, thatime period will allow
Haddad to investigate similar incidents for his equal protection claim.

The Department indicates that reque$tcféates an undue burden because it requests
communications from January 2007 to January 2H@&wever, it again has failed to indicate
why request (4) creates an undue burden orlvenet has inquired into how many responsive
documents exist. Haddad has indicated thatdfeested information i®levant and necessary
for him to investigate his equal protection claim. The breadth of request (4) includes all
communications between the Lake Central Higimool and the Department concerning Lake
Central High School students. atlrequest includes a large scaopat, the court has modified the
subpoena to communications regagdincidents of bullying, haras@nt, or assault to reduce the
burden on the Department. Although the requegérs a five year period, that time frame is
relevant because it includes the period thatdda allegedly was bullied while a student within
the Lake Central School Corporatiand allows him to investigasemilar incidents for his equal
protection claim. Weighing thebove factors against the Depaent’s extra protection as a non-

party, the court finds thatgeest (4) does not create amdue burden on the Department,



particularly after the communicatie are limited to incidentsivolving bullying, harassment, or
assault.

Last, the Department objects to request étanise it may disclose the information at its
discretion pursuant to Ind. Co8e5-14-3-4(a)—(b)nless ordered by a court. However, “a
federal Rule 45 subpoena constitutes ‘acceserdered by a court under the rules of discovery’
permitting disclosure of exempt reds under Indiana Code § 5-14-3-4lackson v. Brinker,

147 F.R.D. 189, 197 (S.D. Ind. 1998u6ting Ind. Code 8§ 5-14-3-49e Keaton v. Hannum,
2013 WL 4481889, at *3 (S.D. Ind. Aug. 19, 2013) (quotlackson). Therefore, Ind. Code § 5-
14-3-4 does not exempt the St. John Policpddenent from disclosing the requested
information because the Rule 45 subpoena reémgethe information constitutes a court order
requiring disclosure.

Based on the foregoing reasons, the Motm@uash [DE 64] filed by non-party, Town
of St. John Police DepartmentD&ENIED.

ENTERED this 8th day of December, 2014.

/sIAndrewP.Rodovich
UnitedStatedMagistrateJudge



