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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION
UNION BENEFICA MEXICANA,
Plaintiff,
V. CAUSE NO. 2:11-CVv-482 JD

STATE OF INDIANA, et alia,

Defendants.

N N N N N N N N N

OPINION AND ORDER

Plaintiff Union Benefica Mexicana sued vaus state officials following the passage of
“Senate Bill 590,” a piece of legislation desigriedegulate some aspsaif the employment of
illegal aliens in Indiana. The named defendants responded separately. A group consisting of the
State of Indiana itself and several high-rankof§cials moved to dismiss the complaint on
justiciability and merits groundsnd, in two additional motions, three county sheriffs moved to
dismiss on standing and/or ripeness grounds. Aaitilive motions include the plaintiff’s motion
for a preliminary injunction (stayed by agreemehthe parties pending resolution of the motions
to dismiss), and the defendants’ motion to strikéageexhibits attached to that filing. This order
resolves the three outstanding motions to disffids68; DE 71; DE 75]. &ch is granted, with the
end result that the case is dismissed without prejudice.

BACKGROUND'*

On April 29, 2011, the Indiana Legislatureaeted Senate Bill No. 590 (“SB 5907), a

1 The record is cited in the following format: [“Docket Entry Number” at “page or paragraph number within docket

entry”].
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comprehensive piece of legislation establishing state laws covering the enforcement of federal
immigration regulations, the determination of titezenship or immigration status of individuals,

and related criminal matteiSeeS.B. 590, First Regular Sessibh7th Gen. Ass. (2011) (digest of
introduced bill). SB 590 went into effect onlyd, 2011. At issue in this case are only two
provisions of the bill, codified alb. CODE 88 22-4-39.5 (titled “reimbursements by employers of
unauthorized aliens”) and 22-5-6 (titled “completiorfederal attestation”). The plaintiff, Union
Benefica Mexicana (“UBM”), believes 8§22-4-39.5 and 22-5-6 are unconstitutional under the Fourth
and Fourteenth Amendments, as well as the Swugrg@lause and Contracts Clause of the United
States Constitution. [DE 1  4].

UBM is a non-profit membership organization based in East Chicago, Indiana, whose
mission is to provide cultural, educational, and health programs to the Hispanic community and
others in Northwest Indiana. [DE 1 1 9]. Themirers of UBM include American citizens, legal
permanent residents, and undocumented individuals, as well as business owners and employees. [DE
1 1 12]. On December 20, 2011, UBMed the State of Indiana, as well as then-Governor Mitch
Daniels; Indiana Attorney General Greg Zoeller; Lake County Prosecutor Bernard Carter; Porter
County Prosecutor Brian Gensel; LaPorte County Prosecutor Bob Szilagyi; Lake County Sheriff
John Buncich; Porter County Sheriff David Lzamd LaPorte County Sheriff Michael Mollenhaur.
Each of the individual defendants is suedheir official capacity. On June 6, 2012, Magistrate
Judge Rodovich entered an order staying all proceedings in this case pending the resolution of
Arizona v. United State432 S.Ct. 2492 (2012), a Supreme Court case deciding potentially related
constitutional challenges to an Arizona immigoatiaw. The stay was lifted [DE 66] on August 14,

2012, by which time UBM had moved for a preliminary injunction. [DE 64].



On August 30, 2012, defendant Lain moved to dismiss the complaint against him. [DE 68].
On August 31, 2012, defendants the State of Inddaaiels, Zoeller, Carter, Gensel, and Szilagyi
(the “State Defendants”) filed separate motion to dismiss. [DE 71]. The State Defendants also
moved to strike certain evidence in suppotBM’s motion for a preliminary injunction. [DE 74].
Finally, and also on August 31, 2012, defend&uscich and Mollenhaur (in conjunction with
defendant Lain, the “County Shiési’) moved to dismiss the complaint. [DE 75]. Each motion was
briefed in full, and on October 4, 2012, this court conferred with counsel via telephonic conference.
All parties agreed that the court would first rafethe pending motions tiismiss before addressing
the motion for preliminary injunction. [DE 83]. This order resolves the motions to dismiss.

DISCUSSION

The issues raised by the defendants fall into two general categories. First, a variety of
challenges have been levied to the justiciabilityhes case, or to the court’s ability to hear it as a
case or controversy within its Article Il jurisdioti. Second, a challenge has been made to the basic
sufficiency of the complaint under the federal pleading standard laid dodsmhanoft v. IgbalAs
it must, the court begins with the justiciability isstbefore turning to an assessment of whether the
complaint adequately states a claim.

With respect to justiciability, the State Defentishave attacked the complaint as: (1) failing
to sufficiently plead the applicability of axception to the EleventAmendment bar on suits
against states, state officials, or state agen2¢darred by the Tax lapction Act, to the extent
that the suit challengesnd. CoDE §8 22-4-39.5 (governing reimbursements of workmen'’s
compensation funds to the State of Indiana byleyers who disburse those funds to unauthorized

aliens); and (3) failing to sufficiently plead Aitedll standing to sue. [B 71]. The County Sheriffs



attack the portion of the complaint directed against them as failing to plead Article 11l standing to
sue, and in a related vein, as stating an unripe cause of action. [DE 68; DE 75].

In summary, the Court finds that UBM hasleed failed to sufficiently plead applicability
of theEx Parte Youngxception to the Eleventh Amendmelotctrine of sovereign immunity with
respect tany defendant for that portion of its complaaddressing 8§ 22-4-39.5. It has, however,
pleaded its way into the exceptiith respect to the County Shigsiand the enforcement of § 22-
5-6. Of its three claims concerning thacson — based on Supremacy Clause preemption,
Fourteenth Amendment void-for-vagueness doctrine, and the Fourth Amendment bar on
unreasonable searches and seizures — UBM hasiffigtently pled standing to pursue any of them
at this time. Since these conclusions dispose of the case in its entirety and warrant a dismissal
without prejudice, there is no need for the Gaaraddress the remaining issues. The following
discussion sections contain the rationale underlying the court’s conclusions.
l. The Eleventh Amendment

The State Defendants (the State of Indiana, the Governor, the Attorney General, and the
County Prosecutors) ask that the court dismiss them from the case pursuant to the Eleventh
Amendment. The Eleventhmendment to the United States Constitution forbids suits by private
parties against a State or its agencies without the State’s coieenPennhurst State Sch. &
Hospital v. Halderman465 U.S. 89, 100 (1984Missouri v. Fiske 290 U.S. 18, 27 (1933)
(“[e]xpressly applying to suits in equity as well as at law, the [Eleventh] Amendment necessarily
embraces demands for the enforcement of eqeitaiiits and the prosecution of equitable remedies
when these are asserted and prosecuted by an individual against asstatd¥p Alabamav. Pugh

438 U.S. 781, 782 (1978). The text of the amendment reads:



The Judicial power of the United Stateslshot be construed to extend to any suit

in law or equity, commenced or prosecuted against one of the United States by

Citizens of another State, or by Citizens or Subjects of any Foreign State.

Although any such prohibition is absent from taians of the amendment, the immunity concept
has been extended to bar suits brought against a state by its own citizens, SsemMdins v.
Louisiang 134 U.S. 1 (1890). “If properly raised, the amendment bars actions in federal court
against a state, state agencies, or stteads acting in their official capacitieslihdiana Prot. and
Advocacy Servs. v. Indiana Fam. and Soc. Servs. AdaBF.3d 365, 370 (7th Cir. 2010) (citing
Edelman v. Jordam15 U.S. 651, 663 (1974)).

The Supreme Court created a limited exicepto the Eleventh Amendment iEx Parte
Young 209 U.S. 123, 159-60 (1908). That exception alloate sifficials to be sued for injunctive
relief for violations of federal lawsee Va. Office for Prot. & Advocacy v. Stewart U.S. |
131 S.Ct. 1632, 1639, 179 L.Ed.2d 675 (20X9uncil 31 of the Am. Fed'n of State, Cnty., and
Mun. Emps., AFL—CIO v. Quin680 F.3d 875, 882 (7th Cir. 2012). The justification is that when
a state official violates the federal Constitutior thfficial acts outside the scope of his or her
authority and is no longer entitled to the state’s immunity from ExiParte Young209 U.S. at
155-56. All of the named defendants in this case astata, state agencies, or state officials acting
in their official capacities[,]” 603 F.3d at 370, $slee question with respect to the Eleventh
Amendment is whether UBM has successfully pled the applicability oEih®arte Young
exception.

A. Standard of Review

The court notes that although the State Defetsdi@ded their motion to dismiss pursuant to

both Fed. R. Civ. P. 12(b)(1) (governing challenges to subject matter jurisdiction) and 12(b)(6)



(governing challenges to the legal sufficiency eftbmplaint), it appears that Rule 12(b)(6) is the
more technically appropriate pathway to resolution of questions of sovereign immunity:
Notwithstanding some earlier statementshi® contrary by many courts, it is now
reasonably clear that the Eleventh Amendment does not actually defeat subject
matter jurisdiction in the federal courts. The Supreme Court has denied having
reached a firm conclusion on the subjseg Wisconsin Department of Corrections
v. Schacht524 U.S. 381, 391 (1998) (“a question we have not decided”), but the
Court has treated the defense as onentlagtbe waived by, for example, removing
a case from state court to federal couapides v. Board of Regents of University
System of Georgj®35 U.S. 613, 619-20 (2003ge also Higgins v. Mississipgil7
F.3d 951, 953-54 (7th Cir. 2000) (State's failure to raise Eleventh Amendment could
be treated as waiver, though court couldgassue on its own). Thus, the Eleventh
Amendment may support dismissal on the merits for failure to state a claim upon
which relief can be granted.g., Berry v. lvy Tech State Collegg003 WL
1563862, at *2 (S.D.Ind. Jan. 15, 2003).
Turner v. State of Indiana Teachers’ Ret. FuNd. 1L07-CV-1637, 2008 WL 2324114 at *1
(S.D.Ind. June 5, 20083ee also Indiana Protection and Advocacy SefB@3 F.3d at 370 (“The
Eleventh Amendment is unusual in that it doesstrattly involve subject matter jurisdiction and
is thus waivable”). Functionally, it makes little difference, as the same deferential standards apply.
See Martin v. IndianaNo. 1:12-CV-69, 2013 WL 1332165 (N.d. Mar. 29, 2013) (“as to both
the Rule 12(b)(1) and Rule 12(b)(6) arguments defendants make, the court applies the same
standard, accepting the facts alleged by [the pidim his complaint as true and drawing all
reasonable inferences therefrom in his favor”) (citpgx Digital, Inc. v. Sears, Roebuck & Co.
572 F.3d 440, 444 (7th Cir. 200®alay v. United State849 F.3d 418, 424 (7th Cir. 2003)).
B. The State of Indiana
The State Defendants argue, fitegt the State of Indiana itself must be dismissed from the

case as a defendant, pursuant to the Eleventmément. [DE 72 at 4]. UR has not even tried to

argue otherwise. To the contrary, UBM acknowlatiiat it “plan[ned] to amend [its] complaint



to drop the State of Indiana and Governor Dangd parties.” [DE 79 at 6]. That has not yet
occurred, but the failure to defend is dispositiyee Alioto v. Town of Lisbp@651 F.3d 715, 719
n.1, 721 (7th Cir. 2011) (forfeiture of claim ocswhere the “litigant effectively abandons the
litigation by not responding to the allegedidiencies in a motion to dismiss'Bonte v. U.S. Bank
624 F.3d 461, 466 (7th Cir. 2010) (finding argumentsdaavaived because the plaintiff “largely
failed to grapple with the defendant’s argumenfgyish v. Arrow Fin. Serys2012 WL 255802,
at*3 (N.D. lll. Jan. 27, 2012) (dwsissing plaintiff's claim with prejudice after she failed to respond
to motion to dismiss). Even if it were not, theutt agrees with the Defendants as a matter of law.
UBM cannot sue the State of Indiana itself under @rcumstances without its consent, and the
State is therefore dismissed from this case.

C. The Remaining State Defendants

The State Defendants also argue the Elevantandment impropriety of a suit against the
Governor, the Attorney General, or the Countydecutor defendants on the facts as pleaded in the
complaint. [DE 72 at 4-5]They note that the only factual ajltion made against the Governor is
that he signed the bill into law; that no factual allegations are made at all concerning the Attorney
General; and that, since itis the DepartmehVofkforce Development which is actually entrusted
with enforcement power under Indiana Code 88 22-4-39.5, itis improper to bring a challenge to that
particular section against the remaining nhamed State Defendants, who are not. [DE 72 at 4-5]. In
response, UBM argues in general terms thaed&d only show “some connection” between an
official and the challenged action in order to abrogate sovereign immunity and proceed against a
state official within théex Parte Youngxception. [DE 79 at 4, 6-7]. €court notes that UBM is

technically correct about the legal stand&ele Entertainment Software Ass’n v. Blagojeviél9



F.3d 641, 645 (7th Cir. 2006) (cititig re Dairy Mart Convenience Stores, In411 F.3d 367, 373
(2d Cir. 2005) (“UndeEx parte Youngthe state officer againstwwm a suit is brought must have
some connection with the enforcemt of the act . . . [i]t is not necessary that the officer's
enforcement duties be noted in the actrijdinal quotation marks and citation omittdefgnned
Parenthood of Idaho, Inc. v. Wasd&v6 F.3d 908, 919-20 (9th Cir. 200&)tizens for Equal
Protection v. Bruning455 F.3d 859, 864 (8th Cir. 2006)). Buplaintiff must still show “some
connection” to the particular law being challengedjusttto “laws,” or tahe enforcement thereof,

in general.

Moreover, this issue involves considerableaaptual overlap with the inquiry into UBM's
standing to sue the State Defendants, due to the similarity between the “some connection” test and
the traceability inquiry essential to a determination of standing. The parties’ briefs shift from one
doctrine to the other. In the past, this district kanplified the inquiry as follows. First, the court
observes that UBM’s complaint clearly seeks omgldratory and injunctive relief. That means, at
least in theory, that UBM does have access t&#hPBarte Youngxception, which holds that a “
private party can sue a state officer in his ordifcial capacity to enjoin prospective action that
would violate federal law.Ameritech Corp. v. McCanr297 F.3d 582, 585-86 (7th Cir. 2002)
(quoting Ex Parte Young209 U.S. at 123). “The question then becomes who is the right state
official to name as a defendant, and do we nee@ tin@n one to restrain the State of Indiana from
doing whatever this court determines wouldlate the federal constitution (if anythingWweeney
v. Daniels No. 2:12-CV-81, 2013 WL 209047 at {RI.D. Ind. Jan. 17, 2013). “Und&x Parte
Young plaintiffs should name a state official whears ‘legal responsiiiy for the flaws they

perceive in the system’ and not one from whitray ‘could not ask anything . . . that could



conceivably help their causeld. at *3 (quotingHearne v. Bd. of Educl85 F.3d 770, 777 (7th Cir.
1999)). These are the standards the court looks to apply.
1. The Governor
In bothHearneandSweeneythe Governor was not a promefendant because he had no
role in the enforcement of the challenged statutes and no power to nullify the enacted legislation.
2013 WL 209047 at *3. That is also the case here, and a suit against the Governor is legally
inappropriate. UBM admits as much [DE 79 ataid the suit against the Governor is accordingly
dismissedSee, e.g., Shell Oil Co. v. Np808 F.2d 208, 211 (1st Cir. 1979X]he mere fact that
a governor is under a general duty to enforce state law does not make him a proper defendant in
every action attacking the constitutionality of a state statute.”). The remaining State Defendants
consist of the Attorney General and the LaPorte, Porter, and Lake County Prosecutors.
2. The Attorney General
Relying on Indiana Code § 4-6-21)BM argues that the requisite connection exists
between the Attorney General and the challerigedased on the general duties attendant to the
office. [DE 79 at 4]. The problem with this argent is that the facts supporting it appear nowhere
in the complaint. In fact, aside from naming &teorney General as a party, neither the office nor
the individual then holding it is mentioned anywhere in the body of the complaint at all. “Where a
complaint alleges no specific act or conduct on thiegddhe defendant and the complaint is silent

as to the defendant except for his nameeappg in the caption, theomplaint is properly

2 Section 4-6-2-1 reads, in relevant part, “The attogeneral shall prosecute andated all suits instituted by or

against the state of Indiana . . . and he shall be required to attend to the interests of the state in all suits, attisns or cl
in which the state is or may become instéed in the Supreme Court of this state.”



dismissed.”Potter v. Clark 497 F.2d 1206, 1207 (7th Cir. 1974). The State Defendants have
challenged the sufficiency of the complaint throagimotion to dismiss,nal, with respect to the
Attorney General, the complaint is facially insufficient. It is therefore dismissed, in relevant part.
3. The County Prosecutoend County Sheriffs

That leaves the County Prosecutors and Cosheyiffs. As mentioned, “[P]laintiffs should
name a state official who bears ‘legal responsibibtythe flaws they perceive in the system’ and
not one from whom they ‘could not ask anything. that could conceivably help their cause.”
Sweene)y2013 WL 209047 at *3 (quotirtgearne 185 F.3d at 777). In its complaint, UBM alleged
that the County Prosecutors, by virtue of their positions, are “responsible for the enforcement of SB
590 within [their] county.” DE 1 11 16, 18, 20]. Unienately, they don’t explain how. True, at this
stage the court is bound to “construe [the comflaarthe light mosfavorable to the nonmoving
party, accept well-pleaded facts as trungl draw all inferences in her favoReynolds v. CB Sports
Bar, Inc, 623 F.3d 1143, 1146 (7th Cir. 2010) (citiRgger Dev. LLC v. Nat'l City Ban&92 F.3d
759, 763 (7th Cir. 2010) (internal quotation marks omitted)). But the court also begins its analysis
“by identifying pleadings that, because they are no more than conclusionst argitled to the
assumption of truth.Ashcroft v. Igbal 556 U.S. 662, 679-80 (2009) (citiidell Atl. Corp. v.
Twombly 550 U.S. 544 (2007)) (emphasis added). This includes legal conclusions couched as
factual allegationsseeBonte 624 F.3d at 465, as well as “threadlbr@a@tals of a cause of action’s
elements, supported by mere conclusory statemeritgpgl, 556 U.S. at 663 (citinfwombly 550
U.S. at 555).

UBM'’s assertion that the County Prosecutoesrasponsible for the enforcement of SB 590

is not entitled to the assumption of truth becauisenivt a “well-pleaded” factual allegation. To the

10



contrary, it is “merely conclusory.” Moreover st essentially a legal conclusion, and it does not
point to any foundation in the actual law at issue. In the Eleventh Amendment context, it is not
enough to plead a mere general obligation to enforce th&eaEx Parte Young09 U.S. at 157.
Consistent with that foundational case, a suit cabedbrought against state officers to test the
constitutionality of a statute merely “because tiveye law officers of the state” who were “in a
general sense, charged with the execution of dfs” or “might represent the state in litigation
involving the enforcement of its statutes[;] tleut should look instead for a “special relation to
the particular statute alleged to be unconstitutional.” Again, the complaint describes none.
Moreover, based on the terms of the law itsalioes not appear that the County Prosecutors
play any role in enforcing the challenged provisiooisSB 590. The Department of Workforce
Development is explicitly tasked with enforcingpl CODE§ 22-4-39.5° and that provision affords
no role to the County Prosecutors. Section 22-5-6, on the other hand, contains no “enforcement”
mechanism, in the usual sense, at all. Térforcement” provision simply instructs a “law
enforcement officer” or “any other entity authaad to enforce the employment laws of Indiana”
to notify the propefederalauthorities when they have probable cause to believe a violation has
occurred. ND. CODE § 22-5-6-4. UBM has made no attempt to explain how either provision
implicates the County ProsecutoBee Bonte624 F.3d at 466 (finding arguments to be waived
because the plaintiff “largely failed to grapple with the defendant’s arguments”).
So, there appears to be no penalty feature in either of the challenged code sections which

could support a prosecution or other enforcement action within the power or discretion of the County

3 SeelnD. CODES§§ 22-4-39.5-3(a) (“Thdepartment [of workforce development] may file a civil action to obtain

reimbursement . . .” (emphasis added)); 22-4-39.5-5 (iHpartment has the power to . . .” (emphasis added)).

11



Prosecutors. The County Prosecutors therefora@rproper parties to this action, because relief
against them would be meaningless; an injunction against enforcement by a state officer with no
authority to enforce is not helpful to the plaintiff's causee Sweeng013 WL 209047 at *3. For

that matter, UBM does not appear to have satisfied even the relatively undemanding “some
connection” test with respect to these defendants, because it has not properly pleaded (or argued)
some connection tiheselaws, as opposed to other generic laws of the SateEx Parte Young

209 U.S. at 157Entertainment Software Ass’da69 F.3d at 645. The County Prosecutors must
therefore be dismissed.

In summary, whether one considers it a decision on immunity grounds or under the
traceability prong of the standing analysis, the idestitiethe “right state official[s] to name as
defendant[s]” in this case are clear, because the challenged statutory sections explicitly set out who
is endowed with enforcement authorBweeney2013 WL 209047 at *2. A challenge ta. CODE
§ 22-4-39.5 might be directed against the appropstate official with enforcement authority at the
Department of Workforce Development, and a challengetioGoDE § 22-5-6 might be directed
against a “law enforcement officer,” as definedthg statute, or at an agency with authority to
enforce the employment laws of the state, sudh@®epartment of Labor or the Department of
Workforce Development. As the enforcers @ tihallenged provisions, these may be the persons
or agencies bearing “legal responsibility” for the anticipated wrongs of which UBM complains.
Sweeney2013 WL 209047 at *3. UBM did name thr€eunty Sheriffs (who do qualify as “law
enforcement officers”) in the complaim conjunction with its attack omb. CobDE § 22-5-6, and
those defendants have not raised an Eleventh Amendment argument. But UBM did not name any

other individual with enforcement authority, and temaining defendants must be dismissed either

12



as inadequately pleaded (the Attorney General) or improperly named (the State, the Governor, and
the County Prosecutors). The State Defendant§omdo dismiss [DE 71] is therefore granted.

Finally, the court notes that UBM cannot sue @ounty Sheriffs to test the constitutionality
of IND. CODE § 22-4-39.5 (the section governing reimburseno employer contributions) for the
same reason it cannot sue the State Defendaritas-iibt properly pleadédat the County Sheriffs
have any connection to its enactment or enforcement, which is in reality carried out by the
Department of Workforce Development. Even if it had properly pleaded a connection, this court
could not credit any such allegation in light of thet that the law itself says otherwise. A lawsuit
still remains, however, pitting UBM against tBeunty Sheriffs over the constitutionality ofd.
CODE § 22-5-6 (the section instructing law enforcement officers to file a report with federal
authorities when they have probable cause tevw an individual is working as a day laborer
without completing the required attestation).msntioned, the County Sheriffs do qualify as law
enforcement officers within the meaning of tredste. But another hurdle still remains: the County
Sheriffs have challengddBM's Article 11l standing to bring its claims before the court. [DE 68;
DE 75].
Il. Article 11l Standing

Standing is “the ‘irreducible constitutional minimum’ required to bring a case in federal
court.” Johnson v. Merrill Lynch, Pierce, Fenner & Smith, Jifd9 F.3d 601, 606 (7th Cir. 2013)
(quotingSteel Co. v. Citizens for a Better EnB23 U.S. 83, 102 (1998) (in turn quotibgjan v.
Defenders of Wildlife504 U.S. 555, 560 (1992))). Standing @sisinder the “case or controversy”
requirement, found in U.&oNsT. art. Ill, § 2, and serves to identify those disputes which are

appropriately resolved through the judicial procdds(internal citations and quotation marks

13



omitted). The plaintiff, as the party invoking fedkjurisdiction, bears the burden of establishing
the required elements of standihge v. City of Chicag®30 F.3d 456, 468 (7th Cir. 2003) (citing
Defenders of Wildlife504 U.S. at 561). Those elements are (ihpmy in fact, which is an invasion
of a legally protected interest that is concrete and particularizedharsg atctual or imminent, not
conjectural or hypothetical; (ii) a causal relatiopdetween the injury and the challenged conduct,
such that the injury ecabe fairly traced to the challengedtion of the defendant; and (iii) a
likelihood that the injury will be redressed by a favorable decistbn.

A. Standard of Review

If standing is challenged as a factual matter, the plaintiff must come forward with “competent
proof” that standing existd.ee 330 F.3d at 468. Furthermore, “[a] plaintiff ‘must demonstrate
standing separately for each form of relief sougl&chirmer v. Nagod&?21 F.3d 581, 585 (7th Cir.
2010) (quotingFriends of the Earth, Inc. v. Laidlaw Environmental Serg&8 U.S. 167, 185
(2000)). still, this case is only at the pleading stags in other contexts, when ruling on a motion
to dismiss for want of standing, the districtuct must accept as true all well-pleaded factual
allegations of the complaint, drawing all reasorailerences therefrom in the plaintiff's faviak.
(citing Retired Chicago Police Assoc. v. City of ChicatfoF.3d 856, 862 (7th Cir. 19963¢e also
Defenders of Wildlife504 U.S. at 561 (“At the pleading stageneral factual allegations of injury
resulting from the defendant's conduct may sufficepn a motion to dismiss we ‘presum[e] that

general allegations embrace those specific facts that are necessary to support the claim.” (quoting
Lujan v. National Wildlife Federatigrt97 U.S. 871, 889 (1990))).
UBM claims standing based on three injuri@y:that SB 590 has “forced UBM to divert

scarce resources from critical programs in ordexdiocate and assist individuals affected by SB

14



590, and will continue to do so in the future” [DE 1 ¥ 13]; (2) that UBM’s “mission and
organizational goals will . . . be negatively iagped by SB 590 because the organization will have
a more difficult time encouraging members to plaetin UBM'’s various activities” [DE 1  14]; and
(3) that “UBM also fears that its current amaspective members will be deterred from seeking
immigration relief because local law enforcement will continue to stop and detain them,
notwithstanding their applitian for relief.” [DE 1 § 14} The first two potential injuries pleaded
are effects of the Act on UBM itdehnd thus represent attempts by UBM to bring suit in its own
right. The third is an attempt to claim organizatipiwa associational, standing as a result of the
effects of the Act on the membersWiBM. These two forms of injury are subject to different tests.

B. UBM'’s Attempt to Plead Standing in its Own Right

UBM first attempts to plead standing in itsovight, based on the two alleged direct injuries
not dependent on the effect of the law on UBM’s members. “To bring suit in its own right, an
organization must itself satisfige requirements of standingvilwaukee Police Ass’n v. Bd. of Fire
& Police Com’rs of City of Milwauke&08 F.3d 921, 926 (7th Cir. 2013) (citikgwvens Realty
Corp. v. Colemam55 U.S. 363, 378—79 (198D)isability Rights Wis., Inc. v. Walworth Cnty. Bd.
of Supervisors522 F.3d 796, 800 (7th Cir. 2008)). UBM has failed to do so with respect to its
Supremacy Clause and Fourteenth Amendment claims against § 22-5-6.

1. Injury in Fact
The first requirement for standing is that the plaintiff demonstrate an injury in fact, which

is an invasion of a legally protected interest thatoncrete and particularized and, thus, actual or

4 UBM does not claim that it employs undocumented warkerd will therefore be subject to penalties or an

interruption in its workforce.
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imminent, not conjectural or hypothetichée 330 F.3d at 468. Of cours§g]ne does not have to
await the consummation of threatened injury taobpreventive relief. Ithe injury is certainly
impending, that is enoughBabbitt v. United Farm Workers Nat'l| Unipd42 U.S. 289 (1979)
(quoting Pennsylvania v. West Virgini&62 U.S. 553, 593 (1923)¥ee also Regional Rall
Reorganization Act Caseg$19 U.S. 102, 143 (1978)jerce v. Society of Sistef%68 U.S. 510, 526
(1925). But “a plaintiff's complaint must establish that he has a ‘personal stake’ in the alleged
dispute, and that the alleged injury suffered is particularized as toRamés v. Byrd521 U.S.
811, 819 (1997)see also Defenders of Wildlife04 U.S. at 560-61 (to hagending, the plaintiff
must have suffered a “particularized” injury, whiclkans that “the injury nat affect the plaintiff
in a personal and individual way”). Additionally, tAkkeged injury must be “legally and judicially
cognizable.ld. “This requires, among other things . .attthe dispute is ‘traditionally thought to
be capable of resolution through the judicial processfl] (quotingDefenders of Wildlife504 U.S.
at 560;Flast v. Cohen392 U.S. 83, 97 (1968)).

The two direct injuries pleaded by UBM &iB that SB 590 has “forced UBM to divert
scarce resources from critical programs in ordesdiocate and assist individuals affected by SB
590, and will continue to do so in the future” [DE 1 § 13]; and (2) that UBM’s “mission and
organizational goals will . . . be negatively iagted by SB 590 because the organization will have
a more difficult time encouraging members to pletin UBM'’s various activities[.]” [DE 1 1 14].
The harms alleged by UBM are a result of the nes@ctment, or existence, of SB 590, and not of
its actual or anticipated enforcement againstMJ8s a violator of the statute. UBM seeks a
declaratory judgment thatib. CODE § 22-5-6 is unconstitutional and an injunction against future

potential enforcement of the Act. “Declaratory judants [and other types of prospective relief] are
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typically sought before a completed ‘injury-in-falatis occurred . . . but [they still] must be limited
to the resolution of an ‘actual controversyNat'l Rifle Ass’n of America v. Magad32 F.3d 272,
279 (6th Cir. 1997) (citinic—A—State Pa., Inc. v. Rentd F.3d 1294, 1298 (3rd Cir.), cert. denied,
517 U.S. 1246 (1996Aetna Life Ins. Co. v. HawortlB00 U.S. 227, 239-40 (1937)). Therefore,
“[w]hen seeking declaratory and injunctive reliafplaintiff must show actual present harm or a
significant possibility of future harm in orderdemonstrate the need for pre-enforcement review.”
Id. (citing Bras v. California Pub. Utilities Comm'89 F.3d 869, 873 (9th Cir. 1995), cert. denied,
516 U.S. 1084 (1996)).

Plaintiffs seeking pre-enforcement review often successfully establish standing based on
“cost of compliance” injuriesee 520 Michigan Ave. Assocs., Ltd. v. Devi8 F.3d 961, 963 (7th
Cir. 2006) (collecting cases), in that “pre-enforcement review is usually granted under the
Declaratory Judgment Act when a statute ‘impasesly, self-executing compliance burdens or if
it chills protected First Amendment activityMagaw 132 F.3d at 279 (citinglinnesota Citizens
Concerned for Life v. FECL13 F.3d 129, 132 (8th Cir. 1997)). UBM'’s claimed injuries do not
match up perfectly with the “costs of compliance” concept, since no portion of the challenged statute
seems to require any sort of “compliance” from UBM at all. Nor do they show that SB 590 chills
protected First Amendment activity. But the Sete@ircuit has previously found sufficient injury-
in-fact to support a pre-enforcement suit basea @vosely associated “diversion of resources”
claim similar to the one made by UBMee Crawford v. Marion Cnty. Election Bd72 F.3d 949,
951 (7th Cir. 2007) (finding a ficient injury was pleaded when a “new law injure[d] the
Democratic Party by compelling the party to devigsources to getting to the polls those of its

supporters who would otherwise be discourageithéyew law from bothering to vote.”). For that
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matter, so has the Supreme CourtChieman 455 U.S. at 379, the plaintiff claimed as an injury
that it “ha[d] been frustrated by defendants’ rastalering practices in its efforts to assist equal
access to housing through counseling and other referral services,” and that it “had to devote
significant resources to identify and counteractdefndant[s’] racially discriminatory steering
practices.” 455 U.S. at 1124. The Court held thsju§h concrete and demonstrable injury to the
organization’s activities — with the consequerainlion the organization’s resources — constitutes
far more than simply a setback to the organization’s abstract social interests,” 455 U.S. at 1124
(citing Sierra Club v. Morton405 U.S. 727, 739 (1972)) and conclddeat a sufficient injury had
been pleaded.

Given the precedents, this court is satisfieat thif true — UBM’s claims regarding the
diversion of valuable resources and the impairnoéits performance of its mission as a result of
the passage of SB 590 make out a sufficient injury-in-fact to satisfy the first prong of the standing
test. The diversion, or depletion,rekources is a real economic haamd “[t]he fact that the added
cost has not been estimated and may be stights not affect standing, which requires only a
minimal showing of injury.’Crawford 472 F.3d at 951 (citinigaidlaw, 528 U.S. at 180-84nited
States v. Students Challenging Regulatory Agency Procedures (SER2R).S. 669, 690 n. 14
(1973); Deving 433 F.3d at 962—6Baur v. Venemam352 F.3d 625, 633-34 (2d Cir. 2003)).
Moreover, at this stage, UBM need not prove itsatlaims are true. The well-pleaded allegations
of the complaint are to be taken at face vdlee 330 F.3d at 468. The remaining questions before
the court are causation — also called traceability — and redressability.

2. Traceability

The second requirement of standing is a canesationship between the alleged injury and
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the challenged conduct, such that the injury loarfairly traced to the challenged action of the
defendantLee 330 F.3d at 468. As with the other elemerfitstanding, UBM, as the plaintiff, bears
the burden of establishing that causation exists. 330 F.3d at 468. Notably, for the causation
requirement to be met, the injury must not lige result [of] the independéaction of some third
party not before the courtl’ujan, 504 U.S. at 560 (quotin§imon v. Eastern Ky. Welfare Rights
Organization 426 U.S. 26, 41-42 (1976)).

That rule presents a problem for UBM.tAts point, the case has been narrowed down to
a suit between UBM and the County Sfigrover the constitutionality ofND. CODE § 22-5-6.
Accordingly, the question is whether the diregaiip successfully pleaded by UBM — specifically,
the diversion of resources towards educating itebes about the effects of the Act— can be traced
to the County Sheriff's discharge of their dutiegler that section of ¢hAct. UBM does very little
to draw any such connection; the only applicglagion of the complaint is Paragraph 47, wherein
UBM claims “Defendants are obhaged to enforce SB 590 unless it is found to be illegal.” [DE 1].
But the use of the term “enforce” in this casajéscribe the County Shikés’ duty, is misleading.
The only duty the County Sheriffs have undem.ICODE § 22-5-6 is to file a report with federal
authorities when they have probable cause to betianelation occurs; there is no grant of arrest
authority, of independent investigative powers, @rgfother authority or discretion to take action
actually impacting the rights or liberties of tinividuals whom they suspect of working illegally.
See§8 22-5-6-4. The question of whether to “enforce” the registration requirement is therefore
entirely within the discretion déderalimmigration authorities; if the federal authorities choose not
to pursue any “leads” submitted by local law enforeetnthen no “enforcement” ever occurs at all.

That reality appears to be undisputed, and in anyit&sindisputable; it is apparent from the face
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of the statutory text. This seems to be a perfect example of a situation in which the action (or
inaction) of an “independent third party” breaks the chain of causation between injury and
challenged actor.

To be sure, the presence of an independent third party does not automatically defeat
causation for standing purposes. But it doesatéethe burden on UBM. “When causation hinges
on independent third parties, the plaintiff hastibeden of showing that ¢hthird parties’ choices
‘have been or will be made such a manner as to produce causation and permit redressability of
injury.” ACLU v. Nat'l Sec. Agenc$93 F.3d 644, 666-67 (6th Cir. 2007) (quotingan, 504 U.S.
at 561);see also Warth v. Seldin22 U.S. 490, 504-05 (1975) (fact tlaatinjury is indirect does
not necessarily defeat standing, “[bJut it may malsubstantially more difficult . . . to establish
that, in fact, the asserted injury was the consequence of the defendants’ actions.”). There is no
allegation, anywhere in the complaint, assertihat federal immigration authorities will follow
through on Indiana law enforcement officers’ reports in a way that will have any impact on UBM’s
members. True, “[a]t the pleading stage, genfaetual allegations of injury resulting from the
defendant's conduct may suffice, for on a motiogigmiss we ‘presum|e] that general allegations
embrace those specific facts that are necessary to support the claijari’ 504 U.S. at 561
(quotingNat’l Wildlife Fed’'n 497 U.S. at 889). But this is nosi@uation where a general allegation
exists from which this court can draw the necessary specific inferences. This is a situation where a
necessary general allegation — one alleging that the obviously impactful independent third party
which is the federal government will enforce the law in the way seemingly anticipated by UBM —
is entirelyabsent. The court cannot drapecific inferences from a voi8ee Habecker v. Town of

Estes Park, Colp518 F.3d 1217, 1225 (10th Cir. 2008) (“Ipeculative inferences are necessary

20



to connect [a plaintiff's] injury to the challengadtion,’ [the plaintiff's] burden has not been met.”
(quotingNova Health Sys. v. Gand416 F.3d 1149, 1156 (10th Cir. 2005))).

In light of the foregoing, UBM has not adequgateled standing to sue the County Sheriffs
over its diversion of resources and “impairmennagsion” injuries. The complaint simply does not
adequately allege a causal link between those injuries and the extremely limited “enforcement” —
if one can call it that — role played by the County Sheriffs under the statutory scheme. Federal
immigration authorities are undeniably an “indepentiand party” whose decisions dictate whether
or not the County Sheriffs’ background activitylactually have any consequences which UBM’s
members will feel, or about which they could possibly need to be educated. That does not
categorically, or instantly, defestanding, but it does mean that UBM had a burden to show that the
actions of federal immigration authorities will ocausuch a way as to allow traceability, and UBM
did not even attempt to do so. Without traceahilihere is no need to address redressability.
Standing is lacking, and UBM'’s direct injury claims must be dismissed.

C. Injury to Members as Basis for Associational Standing

As previously mentioned, UBM’s complaint matieee claims with respectto § 22-5-6 : (1)
that it is preempted under the Supremacy Cla@ehat it is void for vagueness under the Due
Process Clause; and (3) that the enforcemeheafection will violate the Fourth Amendment right
of UBM’s members to be free from unreasonakl@rshes and seizures. The first two claims were
founded on UBM'’s standing to sue in its own rigigcause they logically correlated to the direct
injuries pled. Those claims have been dismisikecto UBM'’s failure to adequately plead standing
to sue the County Sheriffs. UBM’s Fourth Amendment claim, however, depends entirely on its

assertion that its members will necessarilyuneeasonably detained as“side effect” of the
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section’s enforcement, and it therefore is a sepatmpt to claim organizational or associational
standing and requires a separate analysis.

UBM has attempted to plead associationaiditag to sue on behalf of its members in that
“UBM.. .. fears that its current and prospectivembers will be deterred from seeking immigration
relief because local law enforcement will continaestop and detain them, notwithstanding their
application for relief.” [DE 1 { 14]. An organizan has associational standing and may bring suit
on behalf of its members when (1) its membeosiidl otherwise have standing to sue in their own
right, (2) the interests it seeks to protect are germane to the organization’s purpose, and (3) neither
the claims asserted, nor the relief requested, rexjihiesparticipation of individual members in the
lawsuit.Sierra Club v. Franklin Cnty. Power of lllinois, LL.646 F.3d 918 (7th Cir. 2008)}unt
v. Wash. State Apple Adver. Comm82 U.S. 333, 343 (1977). The third requirement does not
derive from the Constitution. Instead, it is a judicially imposed limitatidnited Food and
Commercial Workers Union Local 751 v. Brown Group,,l6t7 U.S. 544, 556-57 (1996), which
may be overridden by Congred3isability Rights Wisconsin, Inc. v. Walworth Cnty. Bd. Of
Supervisors522 F.3d 796, 801-02 (7th Cir. 200Bgmily & Children's Ctr., Inc. v. School City of
Mishawaka 13 F.3d 1052, 1059 (7th Cir. 1994).

UBM has no standing to pursue its Fourth Amendment claim because its members
themselves would have no standing to do soigjuihcture. To suppostanding, a plaintiff must
plead an injury which is concrete and particularized; actual or imminent, not conjectural or
hypotheticalLee 330 F.3d at 468. Three paragraphs of UBbmplaint explain the basis for their
Fourth Amendment claim:

69. Indiana Code 8§ 22-5-6 provides that law enforcement officers shall file
complaints with U.S. Immigration and Customs Enforcement if they have
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probable cause to believe that an individual has violated this section of the
law by working without proper authorization.

70.  While this section does not specifigatate that law enforcement officers
can detain a day laborer, that will neceggde the effect since there is no
other manner in which an officer witle able to obtain the information
needed to file a complaint against an individual.
71. Such a detention would be premisadhe officer having probable cause of
[sic] conduct that is not criminal in nature, in violation of the Fourth
Amendment.
[DE 1 11 69-71]. The claimed injpis entirely conjecturalt is unknown (and unknowable) when
it will occur; to whom it will occurpor if it will ever even occuat all. More specifically, UBM’s
allegation that detention of day laborers “will necebshe the effect since there is no other manner
in which an officer will be able to obtain thefanmation needed to file a complaint against an
individual” is a “mere conclusory statement[sie Igbal556 U.S. at 663, and it is foundationless
and inaccurate. This seems especially so, as acknowledged by UBM, where the Sheriffs have no
legal authority to detain day laborers for purpasiethis law. UBM presumes, without more, that
Sheriffs would engage in unauthorized and illegal detentions. Moreover, there areafashys
a law enforcement officer might acquire probablesego believe an individual is working without
completing an attestation. For example, a tip might come in, or the officer might acquire such
information as part of an unrelated criminal investigation. Most importantly, the court cannot say
which of these, if any, may occur, becausehimgt has occurred yet. This is altogether too
speculative a foundation for an Article Ill “case or controversy.”
Of course, UBM is right to note that a plihneed not necessarily wait for an imminent

constitutional injury to be consummated before bringing suit. But, in every case, “a plaintiff must

show actual present harm or a significant possibdftjuture harm” in order to obtain review.
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Magaw 132 F.3d at 279. UBM has failed to propealiege a “substantial likelihood,” instead
basing its complaint on pure speculation. “The purpose of the imminence requirement is ‘to ensure
that the alleged injury is not too speculativdand] that the injury is certainly impendingUhited

States v. Met. St. Louis Sewer DiS69 F.3d 829, 834 (8th Cir. 2009) (quotingan, 504 U.S. at

564 n. 2). The alleged injury to UBM’s membersieg “certainly impending.” To the contrary, it

may well never happen at all. UBM’s Fourth Amendment attack on § 22-5-6 must be dismissed.

CONCLUSION

Consistent with the foregoing, UBM’s complaint must be dismissed in full, and the
defendants’ motions to dises [DE 68; DE 71; DE 75] aGRANTED. The State of Indiana, the
Governor, the Attorney General, and the threer@@y Prosecutors are dismissed from the lawsuit
as improperly sued, and UBM has not adequatelggdd standing — either direct or associational
— to sue the County Sheriffs. This dismissathie result of technical deficiencies in UBM’s
complaint, combined with UBM failure to identify a proper &t defendant. Those deficiencies
and failures make it impossible for this couraitjudicate the case on the merits. “[W]hen a suit is
dismissed . . . because the coud ha power to resolve the case onrtiezits even if the parties are
content to have it do so, it is erromiake the dismissal with prejudicd.’W. by Enk v. Brophy24
F.3d 893, 898 (7th Cir. 1997) (citi@pstello v. United State865 U.S. 265, 285 (1961Bunker
Ramo Corp. v. United Business Forms, IMd.3 F.2d 1272, 1277 (7th Cir. 1988¢binson v.
Overseas Military Sales Cor@21 F.3d 502, 507 n. 4 (2d Cir. 1994)). Accordingly, this action is

DISMISSED WITHOUT PREJUDICE to refiling with an adequate complaint suing proper
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parties, and the Clerk ISISTRUCTED to terminate the case. Due to the termination of the case,
the remaining pending motions [DE 74; DE 64] BiSMISSED as moot.
SO ORDERED.

ENTERED. _August 13, 2013

/s/ JON E. DEGUILIO
Judge
United States District Court
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