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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION
RichardG. Fritsche,
Plaintiff,
V. CaséNo. 2:12-CV-123-JVB
MichaelJ. Astrue,

Commissioner of Social Security
Administration,

Defendant.

OPINION AND ORDER
Plaintiff Richard G. Fritsche seeks judicraview of the final decision of Defendant
Michael J. Astrue, Commissioner of Social S&guwho partially denied his applications for
Disability Insurance Benefisnd Supplemental Security Incomlisability benefits under the
Social Security Act. For the following reasons tbourt remands this case to the Social Security

Administration for further proceedisgonsistent with this Opinion.

A. Procedural Background

Plaintiff applied for Disability Insurandgenefits (“DIB”) andSupplemental Security
Income disability (“SSI”) benefits in 2008, ajimg disability beginning on July 23, 2007. (R. at
177-184.) His claims were denied initiathp April 25, 2008 (R. at 75-76), as well as upon
reconsideration on August 8, 2008 (R. at 77—78)S@ptember 19, 2008, Plaintiff requested a
hearing with an Administrative Law Judg\(lJ”). (R. at 119-122.) His hearing was held

before ALJ Dennis R. Kramer on August 11, 2010. (R. at 11-74.) On September 25, 2010, the
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ALJ determined that Plaintiff had been disabled, but only since July 2, 2010, not since the
alleged onset date in 2007. (R. at 79-99¢9 AhJ’s opinion became final when the Appeals

Council denied Plaintiff's request foeview on January 25, 2012. (R. at 1-5.)

B. Factual Background
(1) Plaintiff's Background and Testimony

Plaintiff was born in 1969. (R. at 16.) Higghest level of edutian was a GED (R. at
350), plus some job-related &g (R. at 19, 21-22). Since thleged onset date of July 23,
2007, Plaintiff’'s only income was short-term disability payments of $14,370 in 2008. (R. at 13—
14, 17-18.) Previously, from 1993 to 1999 and 200B0@y7, Plaintiff operated and supervised
screw manufacturing machines. (R. at 19-20, 396.)fted up to 150 pounds and stood bent
over the machines for ten hours per day, othem #itting during breaksnd lunch. (R. at 20-21,
350.) From 2001 to 2006, Plaintiff worked as a maitier. (R. at 18, 350.) He stood for a few
hours each day to sort mail manually, after which he drove and walked a mail delivery route,
lifting up to seventy pounds. (Rt 18-19.) From 1999 to 2000, Piaif performed maintenance
at a trailer park, including plumbing, lawn mimg, pool cleaning, power \gaing, cutting fallen
trees with a chainsaw, andtilifg up to 100 pounds. (R. at 22—23.) He also did part-time
maintenance at an assisted livingility from 2002 to 2003. (R. at 350.)

Plaintiff claimed his disability begamd he stopped working on July 23, 2007, because
he “was in extreme pain,” particularly in his ba¢R. at 27.) Over the ne#tree years, Plaintiff
tried multiple medical treatments, but none reléblaes pain. (R. at 27—-29.) His medical options

were limited by inconsistent and, ultimately, nosésmt insurance coverag®. at 36, 44.) In



May 2010, Plaintiff fell in the bathroom, whichgmpted his doctor to prescribe a cane on July
2. (R. at 30.) He claimed to have used the caherae constantly sindgbat summer. (R. at 30).

Plaintiff further testified that he could not sit for more tlaamalf hour to an hour at a
time (R. at 30) or stand still fenore than ten to fifteen minutéR. at 38). He usually walked up
to one block with his cane, but he could walkder—up to forty-five minutes—at a slow pace if
shopping with a cart. (R. at 30-31, 39.) His padypically accompanied him to help with the
shopping. (R. at 39.) Plaintiff saite could lift and carry up tien pounds, but he did not think
himself capable of doing so while on his feetdae- to two-thirds oin eight-hour workday.

(Id.) He also denied the abilities kaeel, squat, balance, bend to touch his toes, extend his arm
past 110 degrees, or climb a fligiftstairs, but he could climb theo stairs into his house. (R.

at 39-40.) Plaintiff explained thie could drive, but pressing the pedals caused shooting pain up
his right leg and intdiis back. (R. at 32.)

At the August 11, 2010, hearing, Plaintiff assettet his present pain was at ten out of
ten and that it reached that leeekry day. (R. at 29.) In fact, Baid he always had pain, and it
became so distracting that he could not saulgh an hour-long television show without getting
up to walk around. (R. at 41-42.) He describeddggroblems as numiess and tingling, which
were present 90% of the time and made wdg activity such awalking. (R. at 43.)

Additionally, Plaintiff reported “migaines” occurring two to three tas per day for the past year
with pain at a level ten out of ten until an haiter taking headache medicine. (R. at 33.) He
claimed to suffer from severe asthma, whichrtemaged with inhale@nd allergy medication,
despite working for years in factories anddmdirs. (R. at 33—34.) He also discussed taking
medicines for sleeping difficulties, depressiomg gastroesophageal reflux disease. (R. at 35—

38.)



Plaintiff's father, Richard Fritsche, Sr., téied at the hearing that he had observed
Plaintiff over the past two years while theydd together. (R. at 45-48de said Plaintiff
typically read, watched television, walked on tleeld or went shopping with his parents. (R. at
46-47.) He explained that Plaintiff used hiseaonstantly, had limited movement, expressed
pain on his face, and often complained ab@adaches, tingling legs, and the implanted back

stimulator. (R. at 46—48.)

(2) Medical Evidence

Plaintiff claimed that his severe, medically determinable impairments were asthma,
allergic rhinitis and episodes of acute uppspnatory infections, gastroesophageal reflux
disease, depression, and a varadtipack problems. (R. at 350-351.)

Plaintiff first injured his back by fallingh December 2006 and February 2007, and the
pain allegedly remained despite medicationstanee lumbar epidural steroid and trigger point
injections in July and August 2007. (R.3&0, 477-490.) After performing a lumbar myelogram
in July 2007, Dr. Bahzad Aalaei diagnosed PI#imtith spinal stenosis and herniated discs at
L4-L5. (R. at 492—-493.) In September 2007, PlHiotiderwent a provocative discogram, after
which Dr. Aalaei confirmed that the sourceRbintiff's pain was at L3-L4, L4-L5, and L5-S1
and found a posterior apiral leak. (R. at 470-471.)

In October 2007, Plaintiff had back sarg, including a 360-degree fusion with
instrumentation from L3 to S1, stimulatorptantation, bone graft, and discectomy. (R. at 438—
441.) The surgeon, Dr. Donald W. Kucharzylggtiosed Plaintiff with two conditions: (1)

multilevel lumbar spondylosis with spondylotic setal instability, neural foraminal lateral



recess stenosis, facet arthropathy, spondysetignental instability, spondylotic herniated
nucleus pulposus at L3-L4, L4-L5, and L8+8nd lumbosacral radiculopathy; and (2)
postlaminectomy instability syndromels8-L4, L4-L5, and L5-S1. (R. at 438.)

Plaintiff reinjured his back two montladter the surgery, in December 2007, by running
up the stairs to respond to hiseseming children. (R. at 351.) Hisnewed back pain sent him to
the emergency room twice in the next two ddéigs.at 407—420.) Plaintiff used a walker for four
months after the surgery, followed bgane for standing and walking. (R. at 350-351.)

On April 25, 2008, State agency physician Mangala Hasanadka completed a residual
functional capacity (“RFC”) assessment. (R458-460). He determined that Plaintiff could
occasionally lift or carry up to twenty poundsduently lift or carryup to ten pounds; stand,
walk, or sit each up to six of eight working houssgasionally climb ramps and stairs, balance,
stoop, kneel, crouch, and crawl; amelver climb ladders, rope, or scaffolds. (R. at 454-455.) He
also found no manipulative, viaglj communicative, or envirorental limitations. (R. at 456—
457.) Thereatfter, Dr. J. Sands reviewed Plaitifife and affirmed Dr. Hasanadka’s assessment
without any further explanation. (R. at 461.)

On July 25, 2008, treating physician Dr. SurendlrShah opined that Plaintiffs RFC
precluded all gainful employment because he had significant limitations in grasping and
manipulation, pushing and pulling, bending, dtjog, crawling, and climbing; moderate
limitations in sitting, standing, walking, ifhg, repetitive leg movements, and normal
housework; and no significant limitationsreaching above hissulders, being around
machinery, driving, exposure to temperature amditlity changes, exposure to dust, fumes, or
gases, and caring for personal needs. (R. at&d10}-Dr. Shah claimed it Plaintiff could not

work due to pain and that his limitationewd not improve with medical care. (R. at 610.)



On July 2, 2010, Family Nurse Practitioner Jaime C. Harris prescribed Plaintiff an
adjustable aluminum cane. (&.584.) Thereatfter, at the gust 11, 2010, hearing, Plaintiff
complained that his implanted back stimatawas not working, and he hoped it would be
removed soon. (R. at 44.) Plaffis medications at that timecluded Tramadol, ibuprofen, and
acetaminophen for pain; Trazodone for depressiogukair, Flonase, and Claritin for allergies;
Proventil for asthma; Pravastatin for chédgel; and Prilosec fagastroesophageal reflux
disease. (R. at 613.) He claimieid side effects were tirednessigraines, headaches, dizziness,

loss of balance, frequent uaition, and achiness. (R. at 614.)

(3) Medical Expert’s Testimony

Medical expert Dr. James McKenna (“ME”), an internist and pulmamst (R. at 48),
testified at Plaintiff's August 11, 2010, hearibpgfore the ALJ (R. at 48-64). The ME opined
that Plaintiff's severe impairments were degeneeatiisc disease, annular tears or fissures at L3,
L4, L5, and S1, and neuroforaminal herniatioh24.4 and L5-S1. (R. at 49.) He discussed at
length Plaintiff's October 31, 2007, back surgewhjch included a discectomy, fusion, and
insertion of a stimulator. (R. 49-52.) He described such seirgas “a big deal” (R. at 61),
although Plaintiff's was “technicallgt success” (R. at 59) withoutsidual central spinal stenosis
or neuroforaminal stenosis (R. at 51-52). fhat reason the ME could not medically explain
Plaintiff's ongoing back and leg problems beyondghert-term pain of # surgical cutting and
“the foreign body effect” ofhe screws and hardwaréd.| He described Plaintiff's allegations as
“a kind of superimposed chronic pain syndrontéch is in excess of the affective medical

evidence in file.” (R. at 52.) kewise, the ME commented thaaRitiff's “very generous” use of



the ten out of ten pain descrimti was “an abuse of the term,” which made Plaintiff less reliable
because he was “given to hyperboléd. The ME also saw no objective medical need for a
cane. (R. at 55.)

Along with the back problems, the ME recargd Plaintiff's asthma and allergic rhinitis,
which were controlled by medittan but likely worsened by wking in factories and moving
from the Midwest to Georgia, where plantdlipate “aggressively” ad for longer seasons. (R.
at 53.) These issues likely produd@dintiff's headaches, which the ME characterized as “sinus
style headaches” because “if they last for short periods of time and come and go like that, that's
not a migraine.”Id.) The related breathing problems could have affeletanhtiff's sleep,
potentially causing sleep apnea. (R. at 54.)

The ME reduced the State agency physicians’ RFC from light to sedentary to
accommodate Plaintiff's chronic pain syndrorfi. at 54-55.) Specifically, he opined that
Plaintiff could lift and carry ten pounds occasilbypand five to six pounds frequently; could sit
for seven hours, stand for two hours, and viatkwo hours in an eight-hour workday; should
have a sit-stand option; could occasionaligjnb ramps, climb stairs, balance, stoop, kneel,
crouch, crawl, reach overhead, push or pull withhliatnds, operate foobitrols with both feet,
and be exposed to unprotected heights, moving amecal parts, dust, odors, fumes, pulmonary
irritants, extreme cold, and vibrations; could fregtly reach in all directions except overhead,
handle, finger, and feel with bohands, and be exposed to opagaa motor vehicle, humidity,
wetness, and extreme heat; could be exptstalid (heavy traffic) noise; and should never
climb ladders or scaffolds. Additionally, Plaintiff could do daily activities like shopping;
traveling without a companion for assistance; ambulating without a effaela walker, two

canes, or two crutches; walkiagblock at a reasonable paceroangh or uneven surfaces; using



standard public transportatiorinosbing a few steps at a reasonapéee with a single hand rail;
preparing a simple meal and fasglhimself; caring for personalgiene; and sorting, handling,
and using paper or files. (R. at 54-57, 616-21.)

Finally, the ME agreed théif he had insurance it [Plaintiff’'s medical testing and
treatment] could be handled differently.” (R6&t) For example, Plaintiff likely would have had
an MRI, CT scan, and EMG. (R. at 63—64.) Anidh® went to one of the other high powered
pain centers they would do, firsf all, diagnostic blocks fahe pain” and “a high frequency
ablation of those particular nerve areas” séwuld permanently just be numb but he wouldn’t
have any pain there.” (R. at 63.) Nonetheless MlE maintained that Plaintiffs RFC should be

sedentary, which he reduced from light obgcause of the chronic pain syndrone.)(

(4) Vocational Expert’'s Testimony

Vocational expert Thomas Grzesik (“VE8stified at Plaintiff's August 11, 2010,
hearing before the ALJ. (R. at 64—71.) The V&ssified Plaintiff’'s former jobs of screw
machine set up operator and supervisor as skilled and very heavy, mail delivery person as semi-
skilled and heavy (R. at 65), and mobile hamantenance person as skilled and heavy (R. at
65-66).

The ALJ provided the VE with five hypottieals to evaluate, all which included
Plaintiff's 41 years of age, GED educatiamd work experience. (R. at 66—71.) The first
scenario also incorporated the limitations from the ME’s RFC assessment. (R. at 66—-68, 615—
622;see infraat 7-8.) The VE opined that, under thesesfaetaintiff could noperform his past

work, which was very heavy or heavy and skilled or semi-skilatihe could perform



sedentary, unskilled work. (R. at 68.) Exammé&positions in northwest Indiana were call out
operators (8,000 existing jobs), information clerks (8,000 existing jobs), and order clerks (1,000
existing jobs).Id.)

For the second hypothetical, the ALJ addedude of a cane when walking or standing.
(Id.) The VE explained that this extra limitati would prevent Plaintiff from doing substantial
gainful employment because he would need &the cane while on his feet for one hour of the
workday. (R. at 68-69.) Another hythetical built on the first buwvith a different variable:
headache pain lasting one hour at the maximurouénf ten in severity, up to three times per
day. (R. at 71.) The VE determined thas, too, would precide all employment.

Next, the ALJ proposed a hypothetical witle tiestrictions from treating physician Dr.
Surendra J. Shah’s RFC assessment. (R. at 69—70sé. ifraat 5.) These included significant
limitations on grasping and mamilation, pushing and pullingpending, squatting, crawling, and
climbing, plus multiple moderate limitation$d() The VE opined that a significant limitation—
the most severe on this scale—in graspingraadipulation was sufficidrby itself to preclude
all employment for Plaintiff. (R. at 70.)

Additionally, the ALJ proposed a hypotheticalrresponding with Plaintiff’'s subjective
view of his pain and limitations, as descdlduring the hearing. (R. at 70-71.) The VE again
concluded that there would be ndvgofor Plaintiff in such a stat (R. at 71.) Notably, the ALJ
confirmed that the VE’s reason for finding no workhiis scenario was because of the cane used

for standing and walking, as in the second hypothetiich). (



(5) ALJ’s Decision

On September 25, 2010, the ALJ issued a pigrfemvorable decisionthat Plaintiff was
disabled as of July 2, 2010—not the allegedebdsite of July 23, 2007. (R. at 94.) The ALJ
determined that, since the alleged onset dateytPldiad multiple severe impairments: disorders
of the back and degenerative disease; annular tears at-L3, L4-L5, L5-S1; being status-
post lumbar surgery; migraine headaches; asldé& herniation; asthma; gastroesophageal reflux
disease; and chronic pain syndrome. (R. atl86r)etheless, theseddnot meet any of the
impairments listed in 20 C.F.R. § 404, Subpart P, Appendix 1. (R. at 86.)

The ALJ further found that Plaintiff had natgaged in substantial gainful activity since
July 23, 2007 (R. at 85), nor was he able to parfois past relevant workince then (R. at 92).
Still, the ALJ determined that he could havefpened sedentary workith the exceptions listed
by the ME, see infraat 7—8, until July 2, 2010 (R. at 86—87, 621). Until that date, jobs existed in
significant numbers in the national economy kintiff could haveperformed. (R. at 92—-93.)
However, beginning July 2, 2010, Plaintiff's RFC gained an additional limitation: using a cane
for standing and walking. (R. at 91-92.) Thismdp prompted the ALJ to conclude that no jobs
existed in significant numbers in the national ecopsdhat Plaintiff could perform as of July 2,

2010, (R. at 93), so he became disabled then (R. at 94).

C. Standard of Review

This Court has the authoritg review Social Securitict claim decisions under 42

! The ALJ’'s RFC assessment varied from the ME’s in only one respect, which appears to be a mere typographical
error. The decision listed Plaintiff's workday limitatioas sitting for seven hourstanding for two hours, and

sitting for two hours. (R. at 86.) Afteonsidering this patent ambiguity’s context within the decision and the ALJ's
otherwise mirror image of the ME’s RFC assessmeggR. at 615-622), the Court concludes that the ALJ must

have meant for the two-hour sitting limitation to be a two-hour walking limitation.

10



U.S.C. § 405(g). The Court will uphold an ALdlscision if it is reachednder the correct legal
standard and supported by substantial evidéBrigcoe ex rel. Taylor v. Barnhad25 F.3d 345,
351 (7th Cir. 2005). Substantial evidence congistsuch relevant evidence as a reasonable
mind might accept as adequate to support a conclugfichardson v. Peralegl02 U.S. 389,

401 (1971). This Court will not reconsider factsweigh the evidence,selve conflicts in the
evidence, decide questions of credibility, or substitute its judgment for that of th&dilek v.
Barnhart 395 F.3d 421, 425 (7th Cir. 2005). This Court will, however, ensure that the ALJ built
an “accurate and logical bridge from the evidetackis conclusion so that, as a reviewing court,
we may access the validity of thgency’s ultimate findings and afford a claimant meaningful

judicial review.” Scott v. Barnhart297 F.3d 589, 595 (7th Cir. 2002).

D. Disability Standard

To qualify for DIB or SSI benefits, the claimamust establish that he suffers from a
disability. A disability is an ‘mability to engage in any subst&l gainful activity by reason of
any medically determinable physical or mentgb@inment which can be expected to result in
death or which has lasted or can be expected to last for a continuous period of not less than 12
months.” 42 U.S.C. § 423(d)(1)(A). The Soctacurity Administratior{*"SSA”) established a
five-step inquiry to evaluate welther a claimant qualifies for disitity benefits. A successful
claimant must show:

(1) he is not presently employed; (2) mgpairment is severe; (3) his impairment

is listed or equal to a limg in 20 C.F.R. § 404, Subpart P, Appendix 1; (4) he is

not able to perform her pastlevant work; and (5) he is unable to perform any

other work within the national and local economy.

Scheck v. Barnhar857 F.3d 697, 699—700 (7th Cir. 2004).

11



An affirmative answer leads either to the ngbelp or, on steps thread five, to a finding
that the claimant is disabledurawski v. Halter245 F.3d 881, 886 (7th Cir. 2001). A negative
answer at any point other thaegthree stops the inquiry and ledd a finding that the claimant
is not disabledld. The burden of proof lies with theadinant at every step except the fifth,

where it shifts to the Commissionéiifford v. Apfel,227 F.3d 863, 868 (7th Cir. 2000).

E. Analysis
Plaintiff asserts two primangsues upon appeal: (1) whettiee ALJ legally erred in his
assessment of Plaintiff's RFC; and (2) whettne ALJ legally erred in his assessment of
Plaintiff's credibility. (DE 14 at 11, 19.)
As to credibility, the ALJ
[a]fter careful considerain of the evidence, . . . flou]nd that the claimant’'s
medically determinable impairments couésonably be expected to cause the
alleged symptoms; however, the claimastatements concerning the intensity,
persistence, and limiting effects of these symptoms are not credible prior to July
2, 2010, to the extent they are inconsistent with the [RFC] assessment.
(R. at 88.) He also concluded that, beféuéy 2, 2010, Plaintiff had an RFC to perform
sedentary work with numerous posturalviesnmental, and activity limitations. (R. at
86—87.) As of July 2, 2010, Plaintiff's RFC gadhan additional limitation of using a
cane when standing or walking. (R. at 91-92is Thange prompted the ALJ’s partially
favorable decision that Plaintiff wassdbled as of July 2, 2010. (R. at 92.)
This Court must decide whether the Ad credibility and RFC assessments were

reached under the correct légeandard and supported by substantial evidence—that is,

evidence that is relevant and reasonalolgquate to support the ALJ’s conclusid®ese

12



Briscoe 425 F.3d at 35Richardson402 U.S. at 401. For the reasons explained below,
the Court remands this case to the SSAuddher proceedings consistent with this

Opinion.

(1) The ALJ legally erred in his assessment of Plaintiff's RFC.

Plaintiff claims the ALJ legally erred in$iassessment of Plaintiff's RFC because he
failed to give controlling weightb treating physician Dr. Shaimproperly gave great weight to
State agency reviewing phy&os Drs. Hasanadka and Saadsl to ME Dr. McKenna, and
failed to properly account for Plaintiff’'s gnaine headaches and depression. (DE 14 at 11-18.)
The Court finds the ALJ justified his decisiahout Plaintiff's depression with substantial
evidence, but he failed to expldime great or little wight given to the physicians’ opinions on
the other medical issues. Therefore, the AL3tmadldress on remand: (1) why he concluded each
doctor’s opinion was or was not consistent wfite evidence as a whole; (2) what made the
objective medical evidence “relatively unremdrleg” and (3) whether Plaintiff's headaches

were migraines.

(a) Lack of evidence to support the ALJ’'s RFC conclusion

Plaintiff's objection that the ALJ should hageven great weight to Dr. Shah’s opinion—
not to the opinions of the non-treating phyais—requires remand. “An ALJ can reject an
examining physician’s opinion only for reasonpgorted by substantial ielence in the record;

a contradictory opinion ad non-examining physician does not, by itself, suffiG@utgel v.

13



Barnhart 345 F.3d 467, 470 (7th Cir. 2003). In ortlereject a treatig doctor’s opinion, the
ALJ need only find contrary “substaal evidence,” which is “more than a scintilla’ but less
than a preponderance of the ende, and is ‘such relevanti@éence as a reasonable mind might
accept as adequate to support a conclusidvicdbd v. Thompse246 F.3d 1026, 1029 (7th Cir.
2001) (citations omitted).

However, this Court cannot determine wWiestthere was substadtevidence to uphold
the ALJ’'s RFC determination because he gwdsially none to evaluate. The only support for
his conclusion—that the opinions of Drs. Mal®, Hasanadka, and Sands merited “great
weight” because they were “consistent wahd supported by, the objae evidence in this
matter’—was a mere recitation of each o's RFC assessments. And although the ALJ
systematically went through the evidence on eadticakcondition earlier in the decision (R. at
88-90), he needed to build an “accurate agechl bridge from th[at] evidence to his
conclusion[s]” on the conflicting RFC analysese Scoft297 F.3d at 595. The missing link that
the ALJ must provide on remand is what suliyecand objective evidee aligns with or
diverges from those analyses to justify acegpiome and rejecting others. Even if the ALJ
continues to disregard Dr. Shah’s RFC recommeodstas less credible (Rt 91), he must also
explain why he chose to follow the recommermiaiof Dr. McKenna (limited sedentary work)
over those of Drs. Mangala and Sands (limitgttlwork), when their opinions carried equally
“great weight” for him. (R. at 90-91.)

Regarding the specific medical issues, thel Aid explain why he rejected Plaintiff's
allegedly severe asthma: because “Dr. Shahitéetl that the claimant’'s asthma was merely
moderate,” citing to that doctor’s July 2008 R&Rssessment. (R. at 91, 344, 607.) But then he

failed to mention any other facts from the recetdch would discredit the rest of Dr. Shah’s

14



opinions, particularly about Plaintiff's alleged debilitating bpekn, leg tingling, and lifting and
postural limitations. This lack of explanationedonot equal a lack efvidence, contrary to
Plaintiff's assertions. (DE 14 at 11-12.) bct, the ALJ was only required to seek more
information from Dr. Shah pursuant to 20 ®RF8 1512(e) if “the evidence received [wa]s
inadequate to determine whether the claimant [wa]s disal8&drbek v. BarnharB890 F.3d
500, 504 (7th Cir. 2004). Evidence is “inadequat@mbiguous, outdated, or insufficient in
guantity or detailSutton v. Barnhartl83 Fed. Appx. 555, 560 (7th Cir. 2006) (citations
omitted). To hold otherwise would inappropriatshift Plaintiff’'s burdens of production and
proof to the ALJId.; 20 C.F.R. 8 1512(a), (c). On rematite ALJ must state which facts from
the record were sufficient to reach his conduasi thereby rendering it nacessary to recontact
Dr. Shah.

In contrast with the obvious explanat@aps regarding the RFC analyses, the ALJ
addressed Plaintiff's depressiondatail with many facts frorthe record. (R. at 86, 90.) He
effectively explained that it wasot a severe impairment becauaintiff did “not have any
documented history of even outpatient meh&alth treatment, and he is merely being
prescribed a depression medication, apparentgessfully.” (R. at 86.) Because Plaintiff did
not claim any mental difficulties other thams® distracting pain, ¢hALJ concluded he had
mild or no limitations in activitie of daily living; social functining; concentration, persistence,
and pace; and episodes of decompensation.He then reasoned thatl of the jobs that the
impartial vocational expert credibly opined thia¢ claimant could perform prior to [July 2,
2010,] were unskilled jobs, which would mdhan appropriately accommodate any minor
concentration issues secondary to pain.” (R. at 90.) On remand, the ALJ should follow this

model of a logical bridge connecting the evide(ieare, Plaintiff’'s concentration issues from

15



depression) to his conclusiong(h, limiting Plaintiff to unskilled work) for the other alleged
medical issues. He need not readdress theedsion because that conclusion was supported by

substantial evidence.

(b) Lack of explanation of the “relativelunremarkable obive evidence”

While the ALJ is revisiting his treatment of the conflicting RFC analyses, he must also
explain what made the objective medical evidénekatively unremarkable” (R. at 91), leading
him to conclude that Plaintiff was not disabladtil he got a prescrifpn cane on July 2, 2010
(R. at 92). The ALJ’s revised expltion should clarify his use ofahphrase, especially in light
of Plaintiff's claimed chonic pain since July 23, 20QR. at 27-29, 41-42, 351); October 2007
fusion back surgery, which the ME called “a big d€Rl. at 61); use of aalker or cane since
that surgery (R. at 350-351); subsequent emergeacey visits for allegedly reinjuring his back
in December 2007 (R. at 613); multiple medicatiforgpain and other conditions (R. at 613—
614); and limited testing and treatnt records because of lapseslirance (R. at 36, 44). As to
insurance, the ALJ should consult SSR 96-7p, Wwhégjuires him to consider that “[t]he
individual may be unable to afford treatmh@nd may not have access to free or low-cost
medical services” before deeming Plaintiff's sdijve assertions not criete due to lack of
objective supporting evidence. Eviére ME—whose opinion the ALJ gave “great weight” to (R.

at 90)—agreed that “if he had insuranceaitild be handled diffently” (R. at 63).

16



(c) ALJ’s contradictory discussn of Plaintiff’'s headaches

On remand the ALJ also needs to clarifyatiter Plaintiff’'s headaches are “migraines”
because his decision was contradictory. He fiestiared that Plaintiff's “migraine headaches”
were “severe impairments” since the allegedetdate of July 23, 2007. (R. at 85.) Then, a few
pages later, the ALJ lauded “Dr. McKenna'’s hygtredible testimony at the hearing that the
claimant’s alleged headaches do appear to be migraine headash(R. at 91) but rather are
“sinus style headaches” because “if they lassfmrt periods of time and come and go like that,
that’'s not a migraine.” (R. at 53f)Plaintiff's headaches are indeed “migraines,” then the ALJ

must explain why he gave “great weight” to M&'’s testimony (R. at 90gxcept on this issue.

(2) The ALJ legally erred in his asssment of Plaintiff's credibility.

Plaintiff claims the ALJ legally erred in hasssessment of Plaintiff's credibility because
he gave “a boilerplate credibility determination that relie[d] only on objective evidence,”
including the testimony and RFCalysis of the ME. (DE 14 at 19-2R)aintiff asserts that the
ALJ failed to sufficiently consider testimony froiaintiff and his father regarding the alleged
severity of Plaintiff's pain and its fefcts on his activities of daily livingld.) The Court agrees
and finds that the ALJ did not adequately suphtoilerplate statement with specific facts
from the record, particularly regarding subjeetavidence, before concluding that Plaintiff's
complaints were not entirely credible.

In recent years, the Seventh Circuit has criticized SSA ALJs for the use of “opaque” and
“meaningless” boilerplate in decisions denyingatility benefits wiout articulating specific

factual supportBjornson v. Astrug671 F.3d 640, 644 (7th Cir. 201 Parker v. Astrug597 F.
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3d 920, 922 (7th Cir. 2010). But “[w]hile thsort of boilerplate is inadequat®y itself to

support a credibility finding, . . . its use[ ] daest make a credibility determination invalid. Not
supporting a credibility determination with eaphtion and evidence frothe record does.”
Adams v. Astrye880 F. Supp. 2d 895, 906 (N.D. Ill. 20X2mphasis in original) (citing
Richison v. Astrue462 Fed. Appx. 622, 625 (7th Cir. 201R)ynzio v. Astrue630 F.3d 704, 709
(7th Cir. 2011)).

The Seventh Circuit has also clarified thfi]ecause the ALJ is in the best position to
observe witnesses, we will not disturb [their] ebddy determinations as long as they find some
support in the recordDixon, 270 F.3d at 1178—-79ge also Brown v. Astru2012 U.S. Dist.
LEXIS 129202, *31 (N.D. Ind. Sept. 11, 2012). Likewidev]e will reverse an ALJ’s credibility
determination only if the claimatin show it was ‘patently wrong.Powers v. Apfel207 F.3d
431, 435 (7th Cir. 2000) (citation omittedPatently wrong” is a high burdemurner v. Astrue
390 Fed. Appx. 581, 587 (7th Cir. 2010). “An ALd&i®dibility determination need not be
flawless.” Adams 880 F. Supp. 2d at 905 (citigimilav. Astruge 573 F.3d 503, 516 (7th Cir.
2008)). “It is only when the ALJ’s determinatitatks any explanation or support that we will
declare it to be ‘patently wrong’. . and deserving of reversaElder v. Astrue529 F.3d 408,
413-414 (7th Cir. 2008) (citations omitted).

Here the ALJ determined that Plaintiffchhe RFC to perform sedentary work with a
multitude of exceptions, later adding the requirentieat Plaintiff use a cane while walking and
standing as of July 2, 2010. (R. at 86—87, 91-B¢) ALJ summarized his credibility findings
using the boilerplate language:

After careful consideration of the evidenté&nd that the claimant’s medically

determinable impairments could reasogdi# expected to cause the alleged

symptoms; however, the claimant’at&ments concerning the intensity,
persistence, and limiting effects of these symptoms are not credible prior to July
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2, 2010, to the extent they are inconsistent with the [RFC] assessment.

(R. at 88.) The issue is, thus, whether the Algpsrted this statement with an explanation and
sufficient evidence from the recordydathe Court finds that he did not.

The ALJ’s credibility determation was patently wrong wart where it “lack[ed] any
explanation or supportsee Elder529 F.3d at 413—-414, for its dismissal of Plaintiff's subjective
complaints. Especially in this case withiraited objective medical record due to lapsed
insurance, the ALJ needed to deal with thdijective evidence and explain why he chose to
reject it and still find Plaintiff capablef working from July 23, 2007, to July 2, 2010.

The ALJ dedicated almost none of his twelag@ decision to subjective evidence, other
than in conclusory statements of disregard.éxample, the ALJ noted only that Plaintiff told
his doctor he had no headaches in April 2010deesammarily concludinthat “the claimant
may have some headaches from time tefirbut the RFC’s “postural and manipulative
limitations would more than fully accommodate haates and resultant pain.” (R. at 89.) Yet he
never explained how postural and manipulalimétations relate to headache pain and
concentration issues. More importantly, he mld even recognize Plaintiff's testimony of
“migraines” occurring up to three times per dsiybjectively causing pait a level ten out of
ten until an hour after taking hesathe medicine. (R. at 33.) On remand, the ALJ must resolve
the discrepancy between the daning objective and subjectivevidence and explain why he
chose to rely upon one over the other.

Similarly, the ALJ provided a lengthy summanfythe objective medical evidence related
to Plaintiff's alleged back and leg problems, batfailed to mention any subjective evidence
other than a brief reference taPRitiff's “self-report[ing of] somdower back and right leg pain

after ‘running up stairs,” which landed him in the emergency room. (R. at 88—89, 407-420.) The
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ALJ did not discuss Plaintiff's testimony of inability sit for more tham half hour (R. at 30);
stand still for more than fifteen minutes (R38); walk more than a block, except with a
shopping cart (R. at 30-31, 39)rgaten pounds while working onshifeet for much of the day
(R. at 39); sit through a televasi show without walking around (Rt 41-42); or kneel, squat,
balance, bend to touch his toes, extend his armljfistlegrees, or climb a flight of stairs (R. at
39-40). He also ignored Plaintiffassertions of feeling a subjective ten out of ten in pain every
day (R. at 29) and leg numbness and tingling @ the time (R. at 43). On remand, before
“[o]bviously” concluding that “[a]ll of the foregoingobjectiveevidence tends to call into severe
guestion the credibility of the claimant’s allegais of severe back issues, of severe resultant
limitations, and of severe resultant pain/leg nunsbhéR. at 89 (emphasis added)), the ALJ also
needs to deal with the vast subjective evadeof Plaintiff's claimed back and leg problems.

However, as explained abowee infraat 15-16, the ALJ need niavisit Plaintiff's
subjective complaints about depression becthesdLJ substantially supported his decision to
accommodate Plaintiff's concentration issues with the RFC determination of unskilled work (R.
at 90). Likewise, the Court upholttse ALJ’s credibility deterinations on medication side
effects, asthma and sinus problems, andgestphageal reflux diase because there was
substantial evidence for disregarglitheir claimed severity. Firghe ALJ noted that Plaintiff
subjectively reported no mediocati side effects on three sept& occasions (R. at 88—89, 205,
213, 222), in contrast with his attorney’s assedithat he suffered from tiredness, migraines,
headaches, dizziness, loss of balanegjuent urination, and achiness (R. at 614).

Second, in “guestion[ing] the edibility of the claimant’s ngorts of severe asthma and
sinus problems,” the ALJ relied on the laafidreathing studies artdio reports of clear-

sounding lungs—objective medical evidence—dlgb on “mere medication management” of
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the conditions (R. at 89), which Plaintiff confirchen his testimony was the subjective extent of
those problems (R. at 33—-34). Third, the ALDJgguzed that “the record does not reflect any
resulting limitations from [gastreephageal reflux disease], whiappears to be relatively well-
controlled by the claimant’s medication,” nor daesdicate “any Barrett’'s esophagus issues.”

(R. at 89.) Therefore, because the ALJ explained with substantial evidence why Plaintiff did not
meet his burden of proving the existence, sgyeand functional effestof these conditionsee

20 C.F.R. 8 404.1512(c), they do not néethe addressed again on remand.

In summary, the ALJ’s boilerplate credity determination was unacceptable as to
Plaintiff's headaches and back and leg problbetause he failed to support those conclusions
with substantial subjective Elence along with the stated ebfive evidence. However, this
boilerplate language was appropriately suppbvigh substantialuhjective and objective
evidence as to Plaintiff’'s degssion, medication side effecésthma and sinus problems, and
gastroesophageal reflux disease. Therefore,mamd, the ALJ must fill in the explanatory gaps

regarding Plaintiff's headachesd back and leg problems.

F. Conclusion

The Court finds that the ALJ failed to budéh accurate and logical bridge from the
evidence to his conclusions, thereby precludimg Court from meaningfully reviewing the
decision. The ALJ is directed to revisit hicton and fill in the missing explanations, as
detailed above.

The Court remands this case to the Social8& Administration fo further proceedings

consistent with this Opinion.
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SO ORDERED on June 13, 2013.

S/Josepls. Van Bokkelen
JOSEPHKS. VAN BOKKELEN
UNITED STATESDISTRICT JUDGE
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