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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

CHANCE T. KELHAM, )
Raintiff, ))
V. ; Causé\o. 2:12-cv-316
CSX TRANSPORTATION, INC., ))
Defendant. ))

OPINION AND ORDER

This matter is before the court on the Matfor Reconsideration of the Order Denying
His MotionIn Limine No. 1 [DE 87] filed by the plairffi, Chance T. Kelham, on August 28,
2015. For the following reasons, the motioDENIED.

Background

This case arose from a locomotive accidbat occurred on January 6, 2012. The
plaintiff, Chance Kelham, has alladjéhat he suffered injuries as a result of the accident. He has
claimed that he was stepping down three staicstire main portion of the locomotive cab when
the locomotive unexpectedly moved forwardjethcaused him to fall down the stairs. A
second train collided with theaeof Kelham'’s train and caused the jolt. The defendant, CSX
Transportation, Inc., has stipulatddt it was negligent, arielham won a partial motion for
summary judgment on comparativegligence. Therefore, the remaining issues for trial are
causation and damages. On July 27, 2015, this court denied Kelham’s first im&itiane,
which requested the court to ary evidence, argument, interrdiga, or reference to any back
symptoms or treatment he received beforeat@dent. Kelham has requested reconsideration

because new evidence became available after his mntionine was due.
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Discussion

Although they are frequently filed, theo@t of Appeals has described a motion for
reconsideration as “a motion that, strictly speaking, does not existtinedéederal Rules of
Civil Procedure.”Hope v. United States, 43 F.3d 1140, 1142 n.2 (7th Cir. 199 Talanov.
Northwestern Med. Faculty Found., Inc., 273 F.3d 757, 760 n.1 (7th Cir. 2001). This type of
motion “is a request that the [Court] reexamisediécision in light of additional legal arguments,
a change of law, or perhaps an argunegrgspect of the case which was overlookedtimed v.
Ashcroft, 388 F.3d 247, 249 (7th Cir. 2004) (internal quotation omitssd)Seng-Tiong Ho v.
Taflove, 648 F.3d 489, 505 (7th Cir. 2011) (explainingtth court can amend its judgment only
if the petitioner can demonstrate a manifest error of law or present newly discovered evidence)
(citing Obriecht v. Raemisch, 517 F.3d 489, 494 (7th Cir. 2008)nited Statesv. Ligas, 549
F.3d 497, 501 (7th Cir. 2008) (“A district court yngeconsider a prior decision when there has
been a significant change in tlaev or facts since the partiesegented the issue to the court,
when the court misunderstands a party’s argispen when the court overreaches by deciding
an issue not properly before it.”). Frietsch v. Refco, Inc., 56 F.3d 825 (7th Cir. 1995), the

Court of Appeals did not questi the availability of a matn to reconsider but stated:

It is not the purpose of allowinmotions for reconsideration to
enable a party to complete presenting his case after the court has
ruled against him. Were suclp@cedure to be countenanced, some
lawsuits really might never end thar than just seeming endless.

56 F.3d at 828see Oto v. Metro. Lifelns. Co., 224 F.3d 601, 606 (7th Cir. 2000) (“A party may
not use a motion for reconsidéam to introduce new evidenceathcould have been presented
earlier.”); Divanev. Krull Electric Co., 194 F.3d 845, 850 (7th Cir. 1999 Credit Corp. v.
Resolution Trust Corp., 49 F.3d 1263, 1267 (7th Cir. 1995). Ultimately, a motion for

reconsideration is an “extraordinary remedy to be employed sparingly in the interests of finality



and conservation of scarce judicial resourcéalbal View Ltd. Venture Capital v. Great
Central Basin Exploration, 288 F. Supp. 2d 482, 483 (S.D.N.Y. 2003) (internal quotation
omitted).

Kelham has presented new evidence Wes not available on June 26, 2015, when his
Motion in Limine was due. Specifically, he has presdrdeposition testimony from Drs. Robert
Shugart, Jeffrey Nickel, and DavBojrab. Dr. Shugart, an ddpedic surgeon, treated Kelham
in 2009. After an October 2009 MR, Dr. Shugaurid that Kelham had a herniated disc at the
L4-L5 level and spondylolisthessd the L5-S1 level. Kelham complained about radicular and
leg pain to Dr. Shugart. Drh8gart concluded that the hernhidisc, not the spondylolisthesis,
caused Kelham’s symptoms.

Dr. Shugart stated that eigHive percent of herniated sis resolve on #&ir own with
conservative treatment. He also stated thatdsted Kelham'’s herniatetisc with conservative
treatment successfully in 2009. .[Bhugart indicated that Kelhagid not return for treatment
after November 9, 2009 and thatdid not expect Kelham to need surgery for his herniated disk.
Dr. Shugart testified that someone with spondstbesis might not suffer any symptoms from
spondylolisthesis during a typical lifetime.

Dr. Nickel examined Kelham after the at®int. Kelham reported low back and neck
pain to Dr. Nickel. Dr. Nicketoncluded that Kelham did notveany symptoms of a herniated
disc. Dr. Bojrab treated Kelhaatter the accident. Dr. Bojrab’s former partner, Dr. Hatch,
treated Kelham for back pain before the accidét.Hatch last treated Kelham for back pain
on November 15, 2010 and last prescribed pediation on April 18, 2011. Kelham did not
seek treatment for back pain again in 2011te”the accident, Kelhaomderwent an MRI on

January 17, 2012. Dr. Bojrab found that kel showed no evidence of a symptomatic



herniated disc at the L4-L5 level. Dr. Bojrdiol find spondylolisthesiat L5-S1 and treated
Kelham for symptoms ém his spondylolisthesis.

Based on the above testimony, Kelhamdrgsied that the court should exclude any
evidence about his spinal injuries before thedm. He has claimed that the expert medical
testimony demonstrated that his herniatest @vas treated successfully in 2009, that his
herniated disc did not causeslsiymptoms after the accident, and that his spondylolisthesis was
asymptomatic before the accident. Thereford)dseargued that the accident did not aggravate a
pre-existing injury but activateds asymptomatic spondylolisthes Based on that argument,
Kelham has claimed that any evidence aboubéisiated disc would be irrelevant because the
accident did not affect that injury.

Kelham has presented nom#ling authority to argue th#tis court should exclude
evidence about his herniated disc. Howevex aithority did not addss whether evidence of
pre-accident symptoms should hdeen excluded. Rather, thaethority discussed whether the
trial court instructed the jury properlysee McLaughlin v. BNSF Ry. Co., 300 P.3d 925, 935—-
38 (Colo. App. 2012) (finding whether the traaurt erred by giving both eggshell and
aggravation instructionsyVaitsv. United Fire & Cas. Co., 572 N.W.2d 565, 575-78 (lowa
1997) (holding that the trialourt did not err by giving bbteggshell and aggravation
instructions). Additionally, tb authority dealt with plairffs who had asymptomatic pre-
existing conditions without contesfee Bennett v. Messick, 457 P.2d 609, 612 (Wash. 1969)
(indicating that the earlier injy occurred forty years befotke accident and that it healed
normally); Tuite v. Stop & Shop Cos,, Inc., 696 A.2d 363, 367 (Conn. App. Ct. 1997) (finding
the plaintiff's injury asymptomatic becauseeshias surprised she had arthritis because her

shoulder had not caused any problems).



Although CSX did not identify its evidence spezally, it has indicatd that its evidence
would counter Kelham'’s asserti that his injuries were asytomatic at the time of the
accident. In its response to Kelham'’s initial motiotimine, CSX stated that it had at least
seven medical witnesses who would explaithém’s pre-existing condition. Additionally, it
has claimed that Dr. Canavati opeshto fix Kelham'’s herniated disc after the accident and that
Kelham reported the same pain before and #iteaccident. CSX would present evidence of
Kelham’s prior back injuries to show that thecident aggravated hisigur conditions as opposed
to activating an asymptomatic injury.

In his initial motionin limine, Kelham argued that he had eggshell spine and that he
suffered an indivisible injury that could nio¢ apportioned betweéis preexisting and post-
accident injuries. This court found a sufficieausal connection for the jury to apportion any
damages based on the supporting wedecords and the record as a whole. Based on the new
medical testimony, Kelham has argued thatbisditions were asymptomatic rather than
indivisible. However, each argument has foduse CSX'’s lack of expert medical testimony to
apportion Kelham’s damages.

Considering that Kelham’s authority did rd#monstrate that evidence of preexisting
conditions should have been excluded, thisrtwill allow CSX to pesent evidence about
Kelham'’s pre-accident conditions $apport its aggravation defensis this court stated on July
27, 2015, Kelham’s medical records demonstratedtaryi of back pain gceding the accident.
Additionally, he receigd treatment for back paihroughout 2009 and 2010 and reported
chronic back pain in August 2011. Although Kelhhas presented evidence that his conditions
were asymptomatic at the time of the accidenX &8s claimed that its evidence would show an

opposite conclusion. The jury showdcide thisdctual dispute.



Kelham also has cited a Montana state tiwalrcorder to argue that this court relied on
Sauer incorrectly in the July 27, 2015 ordeee Spotted Horse v. BNSF Ry., 2013 WL
8178353 (Mont. Dist. 2013). I8auer, the Tenth Circuit held #t a jury could apportion
between a preexisting dition and a post-accident injuwithout expert testimony that
apportioned the injury preciselysauer v. Burlington N. R.R. Co., 106 F.3d 1490, 1494 (10th
Cir. 1997). Kelham has argued tlsater’s holding was limited to whether an expert must
apportion the percentage of damages betwleepreexisting conditioand the post-accident
injury exactly. He has claimed that CSX mpsitvide sufficient expert evidence to allow the
jury to apportion his damages a non-arbitrary, logi¢aor rational basis. Because CSX does
not have expert medical testimony on apportienmKelham has argued that CSX could not
provide a non-arbitrary, logicady rational basis for apportionme Therefore, he has argued
that evidence of his pre-accident injurvesuld cause the jury to apportion his damages
speculatively. Moreover, he has argued thatthédence was irrelevaand prejudicial because
it would not assist the jury butomld cause the jury to speculate.

Although CSX does not have expert medicatiteony, the court disagrees that evidence
of Kelham’s pre-accident injuries would cause fiwy to apportion his damages speculatively.
The jury could infer a connection between pineexisting conditionand the post-accident
injuries based on the record as a whole, includieiham’s medical records. As stated above,
Kelham has a history of back conditions and hyaa&ik preceding the accident. The jury could
apportion Kelham’s damages logically amedsonably based onetimedical records.

The court also finds that the evidenbewd not be excluded under Rule 403. As stated

above, the evidence would not cause the jugptrulate. Additionally, the evidence would not



confuse or mislead the jury. Moreover, thedence is probative ossues of causation and
damages. Therefore, the motiorrégonsider the July 27, 2015 ordeDiSNIED.

Kelham has requested the court to givejting Washington State’sggshell instruction.
The court will determine whether an eggshellringion is appropriate based on the evidence
presented at trial. However, Kelham maglude a proposed eggshell instruction when the
parties submit their proposedyunstructions on January 22016. The court will draft an
instruction at that time thecessary. This reques&NIED.

Based on the foregoing reasons, the MotigrReconsideration of the Order Denying
His MotionIn Limine No. 1 [DE 87] isDENIED.

ENTERED this 2nd day of November, 2015.

/s/AndrewP.Rodovich
UnitedStatesVlagistrateJudge



