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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

PATRICE WILLIAMS, )
Plaintiff, )
)
V. ) Cause No.: 2:12-CV-402-PRC
)
UNITED STATES STEEL )
CORPORATION, )
Defendant. )

OPINION AND ORDER

OnJune 23, and 24, 2014, Plaintiff Patrice M. Williams appeared in person without counsel.
Defendant United States Steel Corporationeaped by Department Manager Robert Chorzempa
and by counsel M. Cristina Sharp and TerenceANktgen. A Bench Trial was held. The Court
received evidence and arguments.

Based upon the record of proceedings the Court FINDS, ORDERS, ADJUDGES, and
DECREES:

PROCEDURAL HISTORY

In November 2011, Plaintiff Patrice M. Willianfiied a Charge of Discrimination against
her employer United States Steel ganation (hereinafter usually refedro as U.S. Steel) with the
United States Equal Employment Opportunity Cossiain (EEOC). At the request of Ms. Williams,
a Right to Sue Notice was issued by the EEO@.HEBEOC took no further action in the matter after
issuance of the Right to Sue Notice.

On October 1, 2013, PlaintifPatrice M. Williams filed in this Court her Amended
Complaint [DE 53]. On October 16, 2013, Defendarf. 5teel filed an Answer to Plaintiff's

Amended Complaint [DE 56].
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The patrties filed forms of consent to havis ttase assigned to a United States Magistrate
Judge to conduct all further proceedings and tieiothe entry of a final judgment in this case.
Therefore, this Court has jurisdiction to decide this case pursuant to 28 U.S.C. 8§ 636(c).

On January 23, 2013, Ms. Williams filed a MotimnCease and Desist Denial of Regularly
Scheduled Off Days and Vaaari Days [DE 23]. On April 2, 2013, Ms. Williams filed a Motion for
Temporary “Real” Sabbath Accommodation [DE 32je Court construed both motions as motions
for a temporary injunction. On May 2, 2013, the Gbwld a hearing on the motions. On September
20, 2013, the Court issued an Order denying both motions [DE 51].

On May 23, 2014, the Final Pre-Trial Conference was held. On June 23 and 24, 2014, the
Bench Trial was held.

PLAINTIFF'S CLAIMS

The claims of Ms. Williams in her Amend@bmplaint are brought pursuant to Title VIl of
the Civil Rights Act of 1964, in picular 42 U.S.C. § 2000e-2(a), alleging discrimination against
her by U.S. Steel.

She claims U.S. Steel violated federal law by:

1. Failing to make reasonable accommodation for practice of her religious beliefs;
2. Discriminating against her based on her female gender;
3. Creating or allowing harassment of her by a hostile work environment.

U.S. Steel denies each of Ms. Williams’s claims.
Ms. Williams seeks relief in the form of:
1. A permanent injunction against U.S. Steel;

2. An award of money damages;



3. An imposition of punitive damages.
BURDEN OF PROOF

The burden of proof in this cass on Plaintiff Patrice Williams to prove her claims by a
preponderance of the eviden&zeHennessy v. Penril Datacomm Networks, ,168. F.3d 1344,
1350 (7th Cir. 1995).

FINDINGS OF FACT

Plaintiff Patrice Williams was hired to wost U.S. Steel on October 13, 2008. She was hired
as a Utility Technician — Labor Grade 2. Her firstkvassignment was in the Tin Department at the
Gary Works plant.

At the time Ms. Williams applied for employmeht,S. Steel informed her that its business
operates continuously twenty-four hours per da§5 days per year and that employees are
scheduled to work rotating shifts, which inclwderking on Saturdays, Sundays, and holidays. U.S.
Steel asked Ms. Williams if sheccepted these sahde requirements; she said yes. At that time
U.S. Steel also gave her a company documeitiieehJob Requirements essentially stating the same
thing.

The Job Requirements document given to Ms. Williams by U.S. Steel stapestinent
part:

U.S. Steel's facilities operat®ntinuously; 24 hours a day, 365 days
a year. The Utility Technician pii®n requires you to work rotating
shifts. For example, one week youyntee required to work from 7:00
AM to 3:00 PM, the next weekdm 3:00 PM to 11:00 PM, and the
following week from11:00 PM to 7:00 AM. This also means that you
may be required to work different days of the week each time you
rotate shifts. In other words, tliays you have off will not be the

same every week and you may be required to work Saturdays,
Sundays, and holidays



The position also requires you to work mandatory overtime as
needed, often with little or no notice.

Last but not least, punctuality and attendance are extremely important
to the success of the operationg@neral as well as contributing to
an overall positive team environment.

The standard shifts at U.Steel are: 11 p.m. -7 a.m.; fna— 3 p.m.; and 3 p.m. — 11 p.m.

At all relevant times, Ms. Williams was emgkd and working at U.S. Steel. She remains
employed and working at U.S. Steel. And, htrelevant times, Ms. Williams was, and is, a
bargaining unit union employee subject to the terms and conditions of employment for union
employees governed by a collective bargaining agreement between U.S. Steel and the United
Steelworkers Union called the Basic Labor Agreement (BLA).

The BLA provides a three step employee gnmeeprocedure. The BLA also provides for
a seniority system used by U.S. Steel whendwhey work shifts. U.S. Steel maintains policies
prohibiting discrimination based on, among other things, religion and gender, as well as a policy
prohibiting harassment.

Sometime after Ms. Williams began working at U.S. Steel, she became an active, practicing
Seventh Day Adventist. Ms. Williams continued®an active, practicing Seventh Day Adventist.
She sincerely holds to and devoutly practices her religious beliefs. It is important to Ms. Williams,
as a Seventh Day Adventist, to observe the Shl{paiday sunset through Saturday sunset) which
includes that a believer do no work on the Sabbath.

Ms. Williams began working in the Pickle Department (“pickling” refers farocess of
using acids to clean steel) in early September 28édfirst request to not work on the Sabbath was

made her first or second day at the new position.



Although U.S. Steel has on many weeks schetiMs. Williams to work on the Sabbath,
she has managed to have never worked on the Balpbanarily by trading work shifts with co-
workers as well as using sick and vacation days.

As a result of her success at arranging t@naork on the Sabbath, Ms. Williams has not
experienced discipline by U.S. Steel for not wiagkon a Sabbath aside from once requiring her to
take absentee counseling. She has suffered no adv@nsequences to her rate of pay nor other
terms, conditions, and privileges of employment Bas not been demoted, transferred against her
will, or terminated from her employment. Noddihe have her scheduled work hours reduced; she
did not lack opportunities for overtime or opporturstie bid on other work positions. Nor were her
benefits compromised.

While working in the Tin Department, M8Villiams signed a bid for a crane operator
position in the Pickle Department. She was the successful bidder and was awarded the crane
operator position. She started working in the Pickle Department in early September 2011.

Throughout Ms. Williams’s tenure in the Pickle Department, the department was frequently
short of qualified crane operators. If there armaufficient number of crane operators in the Pickle
Department, steel coils moving through the prflprocess cannot be moved in a timely manner,
causing delays. This in turn affects other opersatiin the manufacturingrocess, forcing other
departments to either slow or stop their operations until the Pickle Department is able to keep up
with the flow of steel moving through it.

To become a crane operator, employeesvegecialized training. And because many of
the overhead cranes are different from eadteroand perform different functions within the

department, crane operators receive additional training on each overhead crane they operate. Due



to the shortage of qualified crane operatdusing the time Ms. Williams was in the Pickle
Department, crane operators were working fifty-six hours some weeks.

Rob Chorzempa was the Operations Coordinattihe Pickle Department. As part of his
duties, he created the employee work schedules for the department each week. The Pickle
Department work schedule was posted every Thursday.

Chorzempa used the Timken scheduling systemgeneral template and made adjustments
to the template to deal with material shortages, vacations, and other considerations. A Timken
schedule is a neutral scheduling system used by various industries that have around-the-clock
operations and workers on rotating eight-houftshA Timken schedule rotates employees on
various shifts throughout the month and gives théfarent days of the ek off during the month.

Overtime work and pay at U. S. Steel is colied by the BLA. The overtime rate of pay is
one-and-one-half times the normal rate of pay. Overtime pay rates apply whenever an employee
works more than eight hours per day or more thegy hours per week. Under the BLA, the normal
work week consists of five consecutive workdays and two consecutive days off.

If a crane operator unexpectedly calls off fronrkvbefore the shift is to start, U. S. Steel
will first ask other crane operators who are alsethere working the prioghift to stay over and
work an extra eight-hour shift with overtime pay.

If none of the crane operators volunteer, theB. $teel will require the most junior crane
operator to stay over and work another eight-hout.g¢hthe most junior crane operator is already
coming off from working a double shift, the nextsh@unior crane operator will be required to stay
over. If—due to scheduling reasons, the seniority system, and the BLA—U.S. Steel is unable to

require any of the crane operators to stay oveth@iprior crew left biere the call-off came in,



U.S. Steel managers will call crane operators at home to try to get them to come back in to work.

Employee overtime is closely scrutinized bysUSteel. Its managers try to limit the amount
of employee overtime to control costs. Excessivployee overtime also increases safety concerns
and decreases employee morale.

As soon as Ms. Williams transferred to thekdR Department, she gave her Area Manager,
Jeff Hacker, a note from her passéxplaining that she was av®ath Day Adventist who observed
the Sabbath from sunset Friday to sunsdtirflay. The note requested that U.S. Steel make
accommodations for her so that she would not have to work on the Sabbath.

Hacker advised Ms. Williams that, as a temporary arrangement, if she was scheduled during
her Sabbath, she could call off from work giving 8abbath as her reason until he had time to look
into the matter.

Hacker then contacted Lucas McElfreshtle Labor Relations Department about Ms.
Williams’s request. McElfresh advised that he vebiked to research the matter and then respond
to Hacker. A couple of weeks later, McElfrestlvised Hacker that employees could trade shifts
with willing co-workers as an accommodation for their religious practices.

Another employee in the Pickle Departmetiombserved the Sabbath is DeJuane Lee, Sr.
Lee is a Hebrew Israelite. Hebrew Israelites and Seventh Day Adventists have the same religious
practices regarding observing the Sabbath.

On or about October 7, 2011, Hacker held a meeting with Ms. Williams, Lee, and their
United Steelworkers Union representative. Hacker advised Ms. Williams and Lee that calling off
from work for the Sabbath would no longer qualify as an excused absence.

Hacker warned them that unexcused abseforegbe Sabbath would be subject to normal



disciplinary procedures. Further, if Ms. WilliarosLee were scheduled to work during a Sabbath,
they could try to trade shifts with co-workers.

The union representative requested that MBiams and Lee be given a grace period of two
weeks before the policy took effect so that tkeyld have time to make arrangements with co-
workers. Hacker agreed to this. For the next todive Friday—Saturdays, Ms. Williams called off
from work for the Sabbath, but was not disciplined by U.S. Steel.

Lee was a Labor Grade 1 employee and workeal Laborer position (a different Labor
Grade than Ms. Williams and a different pamitiwith a different job description than Ms.
Williams). Laborers normally work Monday through Friday.

As a Laborer, Lee performed various assigrnseased upon the needs of the department.
On many occasions, Lee would be scheduledll in 6n Labor Grade 2 positions. However, he was
not a qualified crane operator and could not fibimthat position. While filling in on a Labor Grade
2 position, Lee was paid at a Labor Grade 2 pay rate pursuant to the BLA. However, he remained
in the Labor Grade 1 employee category.

Lee worked well with other employees and hacalled off from work. When filling in on
various positions, he was willing to help out oteemployees when they wanted to have a certain
day off or needed to trade shifts. In returnnomst occasions, Lee was able to trade his Saturday
shifts with co-workers so that he could observe the Sabbath.

In addition, Lee sought other job positions ftib so that hiswork schedule would
accommodate his Sabbath observance. For instance, when the employee who worked in the acid
unloader (also called acid tender) position was goifgetout on medical leave for several weeks,

Lee approached Chorzempa and requested to fill in for that position.



The vendor who supplied the acid only made deliveries Sunday through Thursday, so this
schedule worked well for Lee. Since managemahndt have anyone else to fill in for the regular
acid unloader, this was beneficial for the company as well.

On one occasion, Lee could not get anyoneatethis Saturday daylight shift. Lee called
off from work and indicated that the reasonlice call-off was the Sabbath. Lee’s absence on that
occasion was not excused, and he was issued a written warning by U.S. Steel.

In addition to calling off from work for the purpose of observing the Sabbath, Ms. Williams
also called off from work on a number of othecasions for other reasons before her shift was due
to start. On those occasions her fellow crane epesavere forced to work an additional eight-hour
shift without prior notice in order to cover her absence.

As a result of too frequently and unexpectdaing forced to work double shifts due to Ms.
Williams’s call-offs, many of the other crane operatticsnot want to trade work shifts with her.
Additionally, some crane operators found Ms. Witiedifficult to get along with, which also made
it difficult for her to secure work shift trades with them.

Chorzempa was approached at various timemimn representatives who indicated that the
other crane operators were complaining about Henogd to work additionahifts because of Ms.
Williams’s call-offs. Other managers were approached by employees who either complained about
having to work with Ms. Williams or complainadbout having to work additional shifts because of
her. Nevertheless, there were a number of oonaghat Ms. Williams was able to secure a work
shift trade. And when Ms. Williams knew she would be scheduled to work on a Sabbath and was
unable to secure a work shift trade, she used her vacation days to take the time off.

On a number of other occasions, Ms. Williatafled off from work to care for her mother



under preapproved intermittent FMLA leave or caldfdas sick herself. Many of these call-offs
occurred on Friday nights and Saturdays. Wdliams never worked on a Saturday (daytime)
during the entire time she was in the Pickle Department.

Ms. Williams received discipline in November 2011 due to a safety violation. She was
charged with failing to observe a Safe Job Rdacefor which she had previously received training.

As a result of the safety violation, Ms. Williamas given a three day suspension. However, after
the incident, she immediately left work on medical leave for a number of months. There is no
evidence that she ever served the suspension or that her pay was reduced.

In May 2013, MsWilliams was charge with an unjustified absence. This stemmed from
a call-off prior to the start of her work shift dteeillness. Under the BLA, an employee’s absence
is excused if there is “just cause” based upon “the pertinent facts.”

In support of her absence, Ms. Williams brouigha purported doctor’s note; the note was
not signed by medical personnel ahd not provide sufficient detaib determine whether her call-
off was medically justified. As a result, U.S. Steel issued her a written warning.

In August 2013, Ms. Williams called off from wodk a Saturday and stated the call-off was
because it was the Sabbath. Due to the unjustified absence, U.S. Steel initially issued her a one-day
suspension. Ms. Williams did not immediatelyv&ethe suspension and later filed a grievance
through the union objecting to the suspension. During the course of the grievance proceedings,
U.S. Steel advised the union it would reducestigpension to absentee counseling, so she did not
serve a time of suspension.

There are a limited number of Labor Grade Atpwss in the Pickle Department for which

work is not scheduled on rotating shifts. Employiedsese positions generally work straight shifts
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Monday through Friday.

These positions are referred to as preferred assignments and are controlled by the BLA.
Under the terms of the BLA, these positions awarded to qualified employees on the basis of
seniority. While in the Pickle Department, Ms. Williams desired a preferred assignment so she could
work straight shifts Monday through Friday. Tie& preferred assignment positions in the Pickle
department were already filled by employees with more seniority than Ms. Williams.

When there was an opening for a preferred assignment for a crane operator, Chorzempa gave
Ms. Williams the assignment. However, the union representative pointed out to Chorzempa that
another qualified employee who had more sétyidghan Ms. Williams wanted the position and
therefore was entitled to it under the BLA. Assule Chorzempa had to remove Ms. Williams from
the position and put her back on the rotating shift schedule.

Later, Ms. Williams sought to leave the PicKlepartment, so she bid on a Labor Grade 2
Crane Operator position in the North Sheet MBlhe was awarded the position in September 2013
and made a lateral move to that department.

The North Sheet Mill did not suffer as baditlgm crane operatomhsrtages as the Pickle
Department; however, scheduling Ms. Williams @fery Friday night and Saturday would have
disrupted any employee scheduling balance they were able to obtain. As a result, she was told she
could trade shifts with co-workers if she wanted to be off from work on the Sabbath.

Ms. Williams gave her North Sheet Mill manager a proposed schedule that she thought
would work for the three other crane operators archev and that would allow her to not work on
the Sabbath. Under Ms. Williams’s proposed schedbkere were a number of twelve-hour shifts

for co-workers, which would require overtime pag:workers would also have to work over forty
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hours some weeks, which would likewise reqowertime pay, and some co-workers would never
get certain days or nights of the week off; samevorkers would not get two consecutive days off
in violation of the BLA. Ms. Williams would bthe only one to work forty hours every week, the
only one to get three days offeay week, and all of her co-wars would work more hours than
she would each month.

Even though the proposed schedule had Ms. Wilievorking forty hours per week, because
some of the shifts on her proposed schedule were for twelve hours, she would still be entitled to
overtime pay for working over eight hours in one day.

While working in the North Sheet Mill, Ms. Mlams traded shifts, used vacation days, or
called off from work for other reasons so she could observe the Sabbath. As of the date of trial, Ms.
Williams had not worked a Friday night or Saturday in the North Sheet Mill.

On one or two occasions when the overhead crane Ms. Williams was operating broke down,
she had to wait longer than she felt was necedsagssistance. On another occasion, one of Ms.
Williams’s Pickle Department shift managers tried to correct a pay error regarding her. However,
he made the correction after she had already transferred to the North Sheet Mill, and it ultimately
ended up altering her paycheck from her new department.

CONCLUSIONS OF LAW

Ms. Williams’s claims against U.S. Steel in her Amended Complaint are:

1. Failure to make reasonable accommodation for her practice of her religious beliefs;
2. Discrimination based upon her female gender;
3. Creation or allowance of harassment by a hostile work environment.

A. Claim of Religious Discrimination by Failure to Accommodate
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Title VII provides that it “shall be an unlawful employment practice for an employer . . . to
fail or refuse to hire or to discharge any iwndual, or otherwise to discriminate against any
individual with respect to h[er] compensation, terms, conditions, or privileges of employment,
because of such individual's . . . religion.” 48LC. § 2000e-2(a)(1). “The term ‘religion’ includes
all aspects of religious observance and practieayell as belief, unless an employer demonstrates
that he is unable to reasonably accommodatsitbgdn employee’s . . . religious observance or
practice without undue hardship on the conduthefemployer’s business.” 42 U.S.C. § 2000e()).

To prevail on a claim of religious discriminaii due to an employer’s failure to provide a
reasonable accommodation, “a plaintiff ‘must show that the observance or practice conflicting with
an employment requirementis religious in nattivat she called the religiis observance or practice
to her employer’s attention, and that the religious observance or practice was the basis for [an
adverse employment action]Porter v. City of Chj.700 F.3d 944, 951 (7th Cir. 2012) (quoting
EEOC v. llona of Hungary, Inc108 F.3d 1569, 1575 (7th Cir. 1997)).

If a plaintiff is able to prove the elememifsa religious discrimination claim, an employer
may still defeat the claim if the employer is able to show that it either offered a reasonable
accommodation to the employee, which the employee did not accept, or that it would create an
undue burden on the employBorter, 700 F.3d at 951; 42 U.S.C. § 2000e()).

U.S. Steel does not dispute whether Ms. Willimpsactice of refraining from work during
the Sabbath is a genuinely held religious lbelimmediately after transferring to the Pickle
Department, she advised her manager that she was a Seventh Day Adventist and requested to be off
from work from sunset each Friday to sunset &atlirday in order to observe the Sabbath. Atissue

is: (1) whether she suffered an adverse employaetiun due to her religious practices; (2) whether
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U.S. Steel's offer to allow her to tradeifsh with co-workers constituted a reasonable
accommodation; and (3) whether accommodating her religious practice would cause U.S. Steel
undue hardship.

1. Adverse Employment Action

An adverse employment action is one thatamally alters theéerms and conditions of
employmentWhittaker v. N. lllinois Uniy.424 F.3d 640, 648 (74@ir. 2005) (quotindStutler v.
lllinois Dep’t of Corr, 263 F.3d 698, 703 (7th Cir. 2001). Angoyee must show there has been
a quantitative or qualitative change ie tkrms or conditions of employmevigwter v. Alcoa, In¢
2008 WL 5220833, at *3 (N.D. Ind. Dec. 10, 2008) (Van Bokkelen, J.) (derlg Rama v. lllinois
Dep’t of Human Servs541 F.3d 681, 686 (7th Cir. 2008)). In other words, the consequences must
be tangibleOest v. lllinois Dep’t of Corr.240 F.3d 605, 613 (7th Cir. 2001) (quotibgeeney v.

West 149 F.3d 550, 556 (7th Cir. 1998)). Oralvantten reprimands, warnings, and negative
performance evaluations do not rise te kel of an adverse employment actilah Further, the
plaintiff must show that the adverse employment action was taken because of a discriminatory
motive based upon the employee’s religious bel®ée Venters v. City of Delpii23 F.3d 956,
972-73 (7th Cir. 1997).

Ms. Williams has not shown a &hge in the terms or conditions of her employment that
would constitute an adverse employment action. At all relevant times, she was paid at a Labor Grade
2 rate of pay, was not demoted, was not giess responsibility, did not have her hours reduced,

did not lack opportunities for overtime, nor were henefits compromised. She was kept in the job
position for which she specifically bid—the crane operator position. She later left the Pickle

Department and made a lateral move to theiN8heet Mill without any changes to the terms and
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conditions of her employment.

Ms. Williams’s failure to receive a prefed@ssignment was not an adverse employment
action. Chorzempa tried to place her in an assighthahwould allow her to have the Sabbath off
from work. However, the preferred assignmentsahiatv employees to work set week days rather
than rotating shifts are governed by the seni@rdyisions of the BLA. When there was an opening
for one of these positions for a Labor Grader@e operator, Chorzempa gave her the position.
However, the union advised Chorzempa that thisiwamlation of the seniority provisions of the
BLA since another qualified employee who had nsmeiority than her wanted the assignment. As
a result, Chorzempa was forced to removefit@n that assignment and place her back on the
rotating schedule.

This is analogous to the situationTirans World Airlines, Inc. v. Hardispwhere the U.S.
Supreme Court held an employer is “not requigd itle VII to carve out a special exception to its
seniority system in order to help [the plaintiff] to meet his religious obligations.” 432 U.S. 63, 83
(1977). If Ms. Williams was not entitled to the pneésl assignment in the first place, then it was
not an adverse employment action to remove her from that position to which she had no right.
Furthermore, since the Pickle Department wastof qualified crane opeias, U.S. Steel could
not afford to place her in a non-crane operator position in the department.

Ms. Williams did not show that any disciplineesteceived rose to the level of an adverse
employment action or was due to her religious practices. She received a three day suspension for
a safety violation in November 2011. Howeuere was no evidence that she ever served the
suspension or that her pay was reduced. On another occasion, she received a written warning for

failing to justify her call-off due to illness. There svao indication that either of these incidents was
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related in any way to her religious beliefs or practices or gender.

Despite the fact Ms. Williams was told tleadling off from work for the Sabbath would not
be adequate justification for an excused absenaaths later she called off, stating the reason was
for the Sabbath. As a result, she was initially given a one day suspension. However, U.S. Steel later
agreed to give her absentee counseling in ligheouspension discipline. She has not experienced
any adverse employment consequences associated with her desire to observe the Sabbath.

Since September 2011, when she made her fgqaest to have the Sabbath off from work,
Ms. Williams has yet to work on a Friday nightSaturday. She has not shown she has incurred any
adverse employment action and thus has failedrowe an essential element of her claim of
religious discrimination.

2. Reasonable Accommodation

The Seventh Circuit Court of Appeals hasd held that a reasonable accommodation is one
that “eliminates the conflict between emplagmhrequirements and religious practic&otriguez
v. City of Chi, 156 F.3d 771, 775 (7th Cir. 1998) (quotigsonia Bd. of Educ. v. Philbrook79
U.S. 60, 70 (1986) (internal quotation marks omittedj)lerson v. U.S.F. Logistics (IMC), Inc.
274 F.3d 470, 475 (7th Cir. 2001) (citiwgight v. Runyoy2 F.3d 214, 217 (7th Cir. 1993) (quoting
Ansonia 479 U.S. at 70)).

This notwithstanding, cases within the Seventic @i Court of Appeals have also held that
shift-swapping regimes where a plaintiff has had less than a 100% success rate in securing trades
provide a reasonable accommodati®ee U.S. E.E.O.C. v. Bridgestone/Firestone, 9&F. Supp.
2d 913,928 (C.D. lll. 2000) (“[A] system of volarty swaps always depends on willing volunteers,

yet courts have consistently found these systenbe reasonable accommodations, even when a

16



swap was not always possible.” (citiMpore v. A.E. Staley Mfg. Ca(27 F. Supp. 1156, 1161
(N.D. Ill. 1989) (citingBrener v. Diagnostic Ctr. Hosp671 F.2d 141, 146 (5th Cir. 1982)3ge
also Rodriguez156 F.3d at 776 (“[I]t is a reasonable accommodation to permit an employee to
exercise the right to seek job transfers ortsthiinges, particularly when such changes do not
reduce pay or cause loss of benefits.” (citations omittedpord Morrissette-Brown v. Mobile
Infirmary Med. Ctr, 506 F.3d 1317, 1322 (11th Cir. 200Mhomas v. Nat'l Ass’'n of Letter
Carriers, 225 F.3d 1149, 1156 (10th Cir. 200Bjener, 671 F.2d at 14@ut see Walke2008 WL
2356997, at *12 (“In theory [the shift-swapping arrangement] appears reasonable, but it is not in
reality due to the fact there still exists the poténiiat, if [a plaintiff] isunable to find a swap, he
would be required to either use vacation time to cover the absence or work on [the Sabbath].”).
This is not to say that everggime of shift swapping has been held to provide a reasonable
accommodationSee Smith v. Pyro Min. C@27 F.2d 1081, 1088 (6th Cir. 1987) (holding that
allowing an employee to seek to swap shifts was not a reasonable accommodation where the
employee believed it was contrary to his faith to ask another to work on the Sabbeatjt
Rodriguez 156 F.3d at 776 n.Thdeed, th&kodriguezourt qualified its broad statement that shift-
swapping arrangements are reasonable accommodatiarisotnote, explaining that evaluations
of the reasonableness of an accommodation musiglole “in the contexdf the unique facts and
circumstances of that cas®ddriguez156 F.3d at 776 n.7 (citirgedmond v. GAF Cor®b74 F.2d
897, 902-03 (7th Cir. 1978)). Thus, “[i]f the transtarjob-swapping options available to all
employees under a [collective bargaining agreemmmt]d not eliminate the particular employee’s
religious conflict, ‘the burden remains on the employer to establish that it is unable to reasonably

accommodate the employee’s religious beliefs without incurring undue hardstligguoting
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Smith 827 F.2d at 1085).

Even with this caveat, there is an inhettentsion here. Swapping is almost never going to
be 100% effective. And an accommodation that merely reduces the frequency or severity of a
conflict has not eliminated it. To eliminate, after all, means to “to get rid of” or “remove” something.
Webster's New World Dictionary of The American LanguE@f(1984). It is inconsistent to hold
that a reasonable accommodation must eliminate the conflict and yet accept as reasonable some
accommodations that plainly do not do so.

One or the other must be discarded. The Ei@ttuit Court of Appeals, for example, has
held that elimination of a conflict is not necaydar an accommodation to be reasonable, but that
the reasonableness of an accommodation “depends on the totality of the circumstance and might,
or might not, require elimination of a particular fact-specific confligtrgill v. United Parcel
Serv., Inc.512 F.3d 1024, 1031 (8th Cir. 2008).

This appears to be tlde factorule in the Seventh Circuit. Indeed, it seems likely, given the
Seventh Circuit Court of Appesilapproval of shift-swappingna its approving citation of out-of-
circuit cases such &rener, 671 F.2d at 14@hat U.S. Steel’s shift-swapping arrangement is a
reasonable accommodatidiis Court need not decide this ishere, however, because (1), as laid
out above, Ms. Williams has not suffered an adveraployment action on the basis of her religion

and (2), as explained below, even if she b#ather potential accommodations would have caused

! TheRodriguezourt had in view cases where a plaintiff hasl@ious objection to asking someone else to work

on the Sabbattsee Rodriguez v. City of Chl56 F.3d 771, 776 n.7 (7th Cir. 1998) (citBith v. Pyro Min. Co.

827 F.2d 1081, 1085 (6th Cir. 1987)). But this Court seeeason why this principle should not apply more

broadly. Indeed, as mentioned, Redriguezcourt acknowledged that each case presents unique circumstances and
must be judged individuallyd. (citing Redmond v. GAF Corps74 F.2d 897, 902—-03 (7th Cir. 1978)).
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undue hardship on U.S. Steel. But in an appropriate case, this Court thinks clarification of the
definition of “reasonable accommodation” would be warranted.
3. Undue Hardship

The United States Supreme Court addmessbat constitutes an undue burden on the
employer ifHardison 423 U.S. at 97. IHardison weekend work was subject to preferences under
the collective bargaining agreement. The plaintifiesleed the Sabbath from sunset Friday to sunset
Saturday, and, under his religious principles,aiefed from work during those hours. The Court
stated that the option of either letting the pl&intork a four day week areplacing him with other
qualified personnel “would involve costs to [the emplyeither in the form of lost efficiency in
other jobs or higher wagedd. at 84. Thus, the Court held thatémuire an employer to “bear more
than ade minimiscost in order to give [the plaifffi Saturdays off is an undue hardshifd”

If Ms. Williams was regularly scheduled ofbfn work for the Sabbath, U.S. Steel would
have two choices: (1) let her position go unfilled and suffer the costs associated with production
inefficiency and delays, or (2) require anotkerployee to work the shift and suffer the costs of
overtime pay with a decrease in morale.

Because of the nature of therk, it is essential to U.S. Steel’s business to operate around
the clock every day of the year. U.S. Steel stitesmportance of this to every job applicant to
make sure they understand the job requirememdsnrking conditions prior to being hired. The
Pickle Department was chronically short of lified crane operators the entire time Ms. Williams
was assigned to that department. The Sabbath hoat &l neatly within U.S. Steel’s set shifts,
and they sometimes span across two shiftsraipg on the time of sunset during the year. Under

the BLA, any work over eight hours per day orydrburs per week is subject to the overtime pay
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rate of one-and-one-half times the normal pay rate. Scheduling co-workers to cover extra Friday
nights and Saturdays would thus require U.S. Steel to pay for additional overtime.

When Ms. Williams transferred to the North Sheet Mill, which did not suffer from the same
crane operator shortages, she gave her manayggested schedule that she thought would work
for the three other co-workers on her crew andwaatld allow her to regakly be off from work
on the Sabbath. Although the schedule would haentbeneficial to her, it would have been
detrimental to her co-workers. Additionally, ibwld cause U.S. Steel to suffer a significant amount
of overtime pay.

Whether in the Pickle Department or in terth Sheet Mill, U.S. Steel would be required
to bear more thande minimiscost in order to regularly scthele Ms. Williams the Sabbath off from
work.Hardison, 432 U.S. at 84. Giving her the Sabbath off from work would also impose more than
ade minimisburden on her co-workerSee Bridgestone/Fireston@s F. Supp. 2d at 929 (citing
Hardison 432 U.S. at 88rener, 671 F.2d at 146—473ccordHarrell v. Donahue638 F.3d 975,

981 (8th Cir. 2001) (providing a postal worker with Saturdays off would have burdened his co-
workers with more weekend work, in part becatlsy did not share the same religious beliefs);
EEOC v. Firestone bBiers & Textiles Cg 515 F.3d 307, 317 (4th Cir. 2008) (holding that an
employer is not required to provide an accomntodaf doing so would directly and personally
impose on other workers).

Ms. Williams failed to prove her claim of religious discrimination.

B. Claim Of Gender Discrimination

Title VII makes it illegal for an employer to “fail or refuse to hire or to discharge any

individual, or otherwise to discriminate agaiasy individual with respect to [her] compensation,
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terms, conditions, or privileges of employmentcdogse of such individual’'s sex” 42 U.S.C. §
2000e-2(a)(1). To prevail at trial, a plaintiff styprove that she suffered an adverse employment
action because of her gend8ee Gehring v. Case Corg3 F.3d 340, 344 (7th Cir. 1992).

Ms. Williams’s claim fails for two reasons. Hiras discussed above, she failed to present
any evidence showing she suffered an advarggoyment action for any unlawful reason. Second,
there is no evidence that things would haveddrout any differently if she had been a mdnShe
did not present any direct evidence that her gefagdsored into any of U.S. Steel’s decisions. The
only circumstantial evidence she marshaled dtttyisupport her claim of gender discrimination is
the treatment of DeJuane Lee, Sr.

There is little similarity between Ms. Willianad Lee other than @b they both reported
to the same managers. Lee and Ms. Williams had substantially different job descriptions and
gualifications. She is a Labor Grade 2 Crane @pey he is a Labor Grade 1 Laborer. Laborers
typically work Monday through Friday and have flexibility in duties since their job is to perform
various tasks as needed within the department. They are also used to fill in on Labor Grade 2
assignments (that do not require specialized qualifications) when there are labor shortages.

On the other hand, Ms. Williams had a distinct assignment—crane operator. She received
specialized training to qualify as an overhead emgperator; and other employees could not fill in
for crane operators when there were shortages. Because the Pickle Department was chronically short
of qualified crane operators, her magers could not affd to let her fill in on other Labor Grade
2 positions within the department like they could with Lee. In a word, Ms. Williams was not

similarly situated to Lee.
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Likewise, there is no evidence that U.Seéttreated them differently in crafting
accommodations for their religious beliefs. U.S. Steel addressed Ms. Williams and Lee together in
October 2011 and advised that neither of them avbel allowed to use tigabbath as a justified
excuse for not showing up for work. Later, botteland Ms. Williams called off from work for the
Sabbath on separate occasions. Ms. Williaaosived a one-day susgm, which was downgraded
to absentee counseling. Lee received a written warning. These two disciplinary procedures are
roughly equivalent. Indeed, Lee’p@ears worse since a warning is the first step in the progressive
discipline process. Ms. Williams was not treated less favorably than Lee.

Ms. Williams failed to prove her claim of gender discrimination.

C. Claim Of Discriminatory Harassment

To prevail on a hostile workn@ironment claim, a plaintiff must prove that: “1) her work
environment was both objectively and subjectivédfgmsive; 2) the harassment complained of was
based on her [religion or gender]; 3) the conduct was either severe or pervasive; and 4) there is a
basis for employer liability.Porter, 700 F.3 at 955 (quotin§cruggs v. Garst Seed C687 F.3d
832, 840 (7th Cir. 2009)).

Ms. Williams failed to present any evidence at trial that her work environment was both
objectively and subjectively offensive or thaeshas harassed based on her gender or her religion,
or that the conduct was severe and pervasive; or that there was any basis for employer liability.

Despite the fact that Ms. Williams neverwdty worked on the Sabbath, she believes not
being scheduled off from work ondlsabbath created an offensiverkvenvironment. At trial, she
presented anecdotal incidents of inconvenieshesncountered. For example, when the overhead

crane she was operating broke down, she hadaib longer than she felt was necessary for
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assistance. On another occasion, one of her Pickle Department shift managers tried to correct a pay
error. However, he made the correction aftetrstkalready transferred to the North Sheet Mill and

it ultimately ended up altering her paycheck frioen new department. These types of incidents do

not rise to the level of an objectively offensive environment; there was no evidence the incidents
were directed at Ms. Williams because of her retigor gender; the incidents were not severe or
pervasive; nor was there any basis for employer liability.

Considering the totality of the circumstas, the anecdotal occurrences were neither
physically threatening nor humiliaty nor did they interfere with Ms. Williams’s work performance.
These were isolated incidents that did Htdrahe terms and conditions of her employm&ste
Porter, 700 F.3 at 956.

Ms. Williams failed to prove her claim of discriminatory harassment based on an alleged
hostile work environment.

CONCLUSION

On all claims in the Amended Complaint the Court he@BPERS JUDGMENT in favor
of Defendant United States Steel Corporatioairag} Plaintiff Patrice Williams. She shall take
nothing by her Amended Complaint.

The Clerk of this Court shaiNTER JUDGMENT accordingly.

SoORDERED this 28th day of August, 2014.

/s/ Paul R. Cherry

Paul R. Cherry

Magistrate Judge

United States District Court
Northern District of Indiana
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CC: Plaintiff Patrice Williamspro se

M. Cristina Sharp and Terence M. Austgen,
Attorneys for Defendant United States Steel Corporation
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