Ignowski v. Commissioner of Social Security Doc. 30

UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

JAN DAVID IGNOWSKI, )

Plaintiff, )

)

V. ) CAUSE NO.: 2:12-CV-459-PRC

)

CAROLYN W. COLVIN, )
Acting Commissioner of the )
Social Security Administration, )
Defendant. )

OPINION AND ORDER

This matter is before the Court on a ComglfidE 1], filed by Plainiff Jan David Ignowski
on November 8, 2012, and a Plaintiffs Memaatam in Support of [His] Motion for Summary
Judgment [DE 18], filed by Plaintiff on SeptemB@, 2013. Plaintiff requesthat the June 30, 2011
decision of the Administrative Law Judge denying his claims for disability insurance benefits
(“DIB”) and supplemental security income (“SSI”) be reversed and remanded for further
proceedings. On December 19, 2013, the Commissitbeeérfresponse, and Plaintiff filed a reply
on January 23, 2014. For the following reasons, the Court grants Plaintiff's request for remand.

BACKGROUND

Plaintiff had knee surgery in 2007. Two months after the surgery, he presented to the
emergency room twice on the same day for se@ctigity. He had a seizure at work in November
2008, and, as a result, Plaintiff lost his jobMarch 2009. In June 2009, Plaintiff had complaints
of dizziness and disorientation while driving.2609, Plaintiff began to suffer from depression,
much of which was related to his seizure disoedet his inability to find work and provide for his
family. Plaintiff's work historywas as a machine operator for tityetwo years. Plaintiff reported

nighttime seizures in January 2011 and ongoing depression.
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On September 10, 2009, Plaintiff filed applicas for DIB and SSiI, alleging an onset date
of August 10, 2009, based on complaints of seizures, a sleeping disorder, and depression. The
applications were denied initially on Noveett®, 2009, and upon reconsideration on June 9, 2010.
Plaintiff timely requested a hearing, which wesdd on June 15, 2011, before Administrative Law
Judge (“ALJ") Patricia Witkowski Supergan. Ip@earance were Plaintiff, his wife Dawn Morgan,
his attorney Christopher Boudi, and vocational eixRandall L. Harding. The ALJ issued a written
decision denying benefits on June 30, 2011. She made the following findings:

1. The claimant meets the insured status requirements of the Social Security Act
through December 31, 2013.

2. The claimant has not engaged in substantial gainful activity since August 10,
2009, the alleged onset date (20 CFR 404.¥58&q.and 416.97 &t seq).

3. The claimant has the following severe impairments: seizure disorder,
adjustment disorder with depressed mood, substance abuse disorder, chronic
obstructive pulmonary disease (“COPD”) and sleep disorder (20 CFR
404.1520(c) and 416.920(c)).

4. The claimant does not have an impairment or combination of impairments
that meets or medically equals ondlw listed impairments in 20 CFR Part
404, Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525, 404.1526,
416.920(d), 416.925 and 416.926).

5. After careful consideration of the emtirecord, | find that the claimant has
the residual functional capacity to perform less than the full range of medium
work as defined in 20 CFR 404.1567&)d 416.967(c). The claimant can
occasionally climb ramps and stairs, but never ladders, ropes or scaffolds.
The claimant can frequently balance, stoop, kneel, crouch and crawl, but
must avoid all exposure to hazards such as moving machinery or unprotected
heights. The claimant is limited tasple, repetitive and routine work tasks.

6. The claimant is unable to perfoemny past relevant work (20 CFR 404.1565
and 416.965).

7. The claimant was born [in 1965] and was 43 years old, which is defined as
a younger individual age 18-49, on the gdld disability onset date (20 CFR
404.1563 and 416.963).



8. The claimant has at least a high scleatlcation and is able to communicate
in English (20 FR 404.1564 and 416.964).

9. Transferability of job skills is not assue in this case because the claimant’s
past relevant work is unskilled (20 CFR 404.1568 and 416.968).

10. Considering the claimant’s age, education, work experience, and residual
functional capacity, there are jobs tleist in significant numbers in the
national economy that the claimant can perform (20 CFR 404.1569, 405,
1569(a), 416.969, and 416.969(a)).

11. The claimant has not been under a dlisalas defined in the Social Security
Act, from August 10, 2009, through the date of this decision (20 CFR
404.1520(g) and 416.920(g)).

(AR 22-36).

On September 12, 2012, the Appeals Council deliaintiff’'s request for review, leaving
the ALJ’s decision the final decision of the CommissioSee20 C.F.R. 88 404.981, 416.1481.
On November 8, 2012, Plaintiff filed this divaction pursuant to 42 U.S.C. 88 405(g) and
1383(c)(3) for review of the Agency’s decision.

The parties filed forms of consent to havis ttase assigned to a United States Magistrate
Judge to conduct all further procesgs and to order the entry of a final judgment in this case.
Therefore, this Court has jurisdiction to decide this case pursuant to 28 U.S.C. 8§ 636(c) and 42
U.S.C. § 405(9).

STANDARD OF REVIEW

The Social Security Act authorizes judiciaView of the final decision of the agency and

indicates that the Commissioner’s factual findingsst be accepted as conclusive if supported by

substantial evidence. 42 U.S.C. § 405(g). Thusua ceviewing the findings of an ALJ will reverse

only if the findings are not supported by substantial evidence or if the ALJ has applied an erroneous



legal standardSee Briscoe v. Barnhad25 F.3d 345, 351 (7th Cir. 2005). Substantial evidence
consists of “such relevant evidence as aaeabkle mind might accept as adequate to support a
conclusion.”Schmidt v. Barnhay895 F.3d 737, 744 (7th Cir. 2005) (quotiagdgel v. Barnhart

345 F.3d 467, 470 (7th Cir. 2003)).

A court reviews the entire administrative recbrud does not reconsider facts, re-weigh the
evidence, resolve conflicts in evidence, decide questions of credibility, or substitute its judgment
for that of the ALJSee Boiles v. Barnhar395 F.3d 421, 425 (7th Cir. 2008)ifford v. Apfe] 227
F.3d 863, 869 (7th Cir. 2000Butera v. Apfel173 F.3d 1049, 1055 (7th Cir. 1999). Thus, the
guestion upon judicial review of &LJ’s finding that a claimant isot disabled within the meaning
of the Social Security Act is not whether thaiglant is, in fact, disded, but whether the ALJ
“uses the correct legal standards and the decision is supported by substantial evitelthey.
Astrue,705 F.3d 631, 636 (7th Cir. 2013) (citi@jConnor-Spinner v. Astryé&27 F.3d 614, 618
(7th Cir. 2010)Prochaska v. Barnhard54 F.3d 731, 734-35 (7th Cir. 200Bgrnett v. Barnhart
381 F.3d 664, 668 (7th Cir. 2004)). “[I]f the Commissioc@mmits an error daw,” the Court may
reverse the decision “without regard to the vatunh evidence in support of the factual findings.”
White v. Apfel167 F.3d 369, 373 (7th Cir. 1999) (citiBgion v. Chater108 F.3d 780, 782 (7th
Cir. 1997)).

At a minimum, an ALJ must articulate her analysis of the evidenoeder to allow the
reviewing court to trace the path her reasoning and to be assured that the ALJ considered the
important evidenceSee Scott v. Barnhar297 F.3d 589, 595 (7th Cir. 200Biaz v. Chater55
F.3d 300, 307 (7th Cir. 1995green v. Shalala51 F.3d 96, 101 (7th Cir. 1995). An ALJ must

build an accurate and logical bridge from the @ride to [the] conclusion’ so that, as a reviewing



court, we may assess the validity of the agenioy&dd decision and afford [a claimant] meaningful
review.” Giles v. Astrug483 F.3d 483, 487 (7th Cir. 2007) (quotiagotf 297 F.3d at 595)kee
also O’Connor-Spinner627 F.3d at 618 (“An ALJ need not specifically address every piece of
evidence, but must provide a ‘logical bridge’ beém the evidence and [the ALJ’s] conclusions.”);
Zurawski v. Halter245 F.3d 881, 889 (7th Cir. 2001) (“[T]he ALJ’s analysis must provide some
glimpse into the reasoning behind [the] decision to deny benefits.”).
DISABILITY STANDARD

To be eligible for disability benefits, a alaant must establish @h he suffers from a
“disability” as defined by the Social Security thand regulations. The Act defines “disability” as
an inability to engage in anylsstantial gainful activity by reason of any medically determinable
physical or mental impairment that can be expected to result in death or that has lasted or can be
expected to last for a continuous period oflas$ than twelve months. 42 U.S.C. 88 423(d)(1)(A),
1382c(a)(3)(A). To be found disabled, the clainfmamhpairment must not only prevent him from
doing his previous work, but considering his ag@ucation, and work experience, it must also
prevent him from engaging in any other type of satigal gainful activity that exists in significant
numbers in the economy. 42 U.S.C. 8§ 423(d)(2)(A), 1382c(a)(3)(B); 20 C.F.R. 88 404.1520(e)-(f),
416.920(e)-(f).

When a claimant alleges a disability, Societ&ity regulations provide a five-step inquiry
to evaluate whether the claimant is entitled to benefits. 20 C.F.R. 88 404.1520(a)(4), 416.920(a)(4).
The steps are: (1) Is the claimant engaged in sutgainful activity? lyes, the claimant is not
disabled, and the claim is denied; if no, the ingpngceeds to step two; (2) Does the claimant have

an impairment or combination of impairments thia severe? If not, the claimant is not disabled,



and the claim is denied; if yehge inquiry proceeds to step three; (3) Do(es) the impairment(s) meet
or equal a listed impairment in the appendix to the regulations? If yes, the claimant is automatically
considered disabled; if not, then the inquirggeeds to step four; (4) Can the claimant do the
claimant’s past relevant work? If yes, the clainina not disabled, and the claim is denied; if no,
then the inquiry proceeds to step five; (5) Candlaimant perform other work given the claimant’s
RFC, age, education, and experience? If yes, tinertlaimant is not disabled, and the claim is
denied; if no, the claimant is disabled. 20 C.F.R. 88 404.1520(a)(4)(i)-(v), 416.920(a)(4 Keg(Vv);

also Scheck v. Barnhat357 F.3d 697, 699-700 (7th Cir. 2004).

At steps four and five, the ALJ must consider an assessment of the claimant’s residual
functional capacity (“RFC”). T RFC “is an administrativesaessment of what work-related
activities an individual can perform despite [the individual’s] limitatioR#xbn v. Massanari270
F.3d 1171, 1178 (7th Cir. 2001). The RFC should be based on evidence in the Ceafird.

Astrue 539 F.3d 668, 676 (7th Cir. 2008) (citing 26F®R. 8§ 404.1545(a)(3)). The claimant bears

the burden of proving steps one through four, wherthe burden at step five is on the ALJ.

Zurawskj 245 F.3d at 886ee also Knight v. Chates5 F.3d 309, 313 (7th Cir. 1995).
ANALYSIS

Plaintiff seeks reversal and remand of the Alfiiiding of not disabled on the basis that the
ALJ failed to (1) properly anahe Plaintiff's seizure disordef?) properly analyze the opinion of
Dr. Hafner-Nettleto, Plaintiff's treating psychologiand (3) discuss the credibility findings of state
agency reviewing physicians. The Commissioremponds that the ALJ’s credibility and RFC

determinations are supported by substantial evidence.



As an initial matter, neither Plaintiff néihe Commissioner provided a factual background
containing a summary of Plaintiff's relevant mealihistory. The Court warns counsel for each party
that any failure to include such a summary ofaamiff's medical historyby either party in future
social security appeals cases may result in the Court striking the offending brief.

A. Seizures

Plaintiff first argues that the ALJ failed togmrerly analyze the credibility of his statements
regarding his seizure disorder and the effechisfseizure disorder on his residual functional
capacity (“RFC”). At the hearing?laintiff testified to daytimend nighttime seizures, with the
nighttime seizures occurring once a week. He tedtifiat he had seizures even though he took his
anti-seizure medication. Plaintiff's wife reported thathad seizures once a week. Plaintiff testified
that he thought he had milder seizures weekiheindecision, the ALJ accepted that Plaintiff had
a seizure disorder, finding it to be a “severe” impairment and included restrictions in the RFC for
never climbing ladders, ropes, or scaffolds and avoiding all exposure to hazards such as moving
machinery or unprotected heights.

Nevertheless, Plaintiff contends that theJAdrred by failing to determine the frequency of
Plaintiff's seizures and how theizares would affect his ability tework. In support, Plaintiff cites
Boiles v. Barnhart395 F.3d 421, 426 (7th Cir. 200Barnett v. Barnhart381 F.3d 664, 670 (7th
Cir. 2004)Delgado v. ColvinNo. 3:12-CV-53, 2013 WL 2431160,’413 (N.D. Ind. June 4, 2013);
andMohr v. AstrugNo. 1:09-CV-2425, 2010 WL 3420050, at *11 (N.D. Ill. Aug. 24, 2010).

As to Plaintiff's contention that an ALJ must make a finding specifically quantifying the
frequency of seizures in formulating the RFAGne of these cases support such a requirement. In

BoilesandBarnett the court was concerned with the failure of the ALJ to determine the frequency



of seizures in the context of making a stepehiletermination under the Listings, which Plaintiff
does not contest in this case. Rather, Plaiatgiues that the ALJ erred in determining his RFC.
Moreover, the ALJ cited the state agency physiciapsiions in finding that Plaintiff's seizures did
not meet or medically equal the relevant ListingDéhgadq the ALJ was not faulted for failing
to consider the frequency of the seizures btlterain failing to “reconcile how Plaintiff could
maintain employmerdespite evidence of the frequency of her pseudoseizZ2048 WL 2431160,
at *13. InDelgadq the evidence of record established thatfrequency of the plaintiff's seizures
was incompatible with full-time employmemd. Similarly, inMohr, the concern was not that the
ALJ had failed to quantify the frequency of thaiptiff's seizures but rather that the ALJ had
substituted his own opinion for the detailed medical evidence to determine that the frequency of
seizures would not prevent the plafifftiom working. 2010 WL 3420050, at*11. UnlikeDelgado
andMohr, the ALJ in this case disssed all the evidence of record regarding the frequency of
Plaintiff's seizures, of which there was little other than his own testimony and that of his wife.
Plaintiff also contends that the ALJ relied erroneous reasoning to reject the alleged
frequency of Plaintiff's seizures when the Abdind that there was limited objective support for the
asserted frequency of seizures and that the diagnostic testing and clinical findings had been
essentially normal. Rather, Plaintiff asserts thamedical evidence supports his report of seizures.
First, he contends that, when he was first diagd®gth seizure disorder, the paramedics witnessed
his seizure. (PI. Br. 7). Howevdtris not clear from the recordted by Plaintiff that the paramedics
actually witnessed the seizure as opposed to having reported the seizure. The July 7, 2007
emergency room record notes that Plaintiff wasg seen for a second episode of seizures and

provides, in relevant part, thaaving been discharged after his first seizure that day, “[t]he patient



felt reasonably okay and was at home laying encttuch when suddenly he had another episode
and he fell off the couch and onto the flobhe paramedics noted seizures lasting 45 segonds
which was generalized and possibly focal. " R(828). Plaintiff had bitten his tongue, he was
combative and confused after the seizure, anehsdaken back to the emergency room. Regardless
of whether the paramedics witnessed the seizunetpthe ALJ found that Plaintiff suffers from a
seizure disorder.

Plaintiff cites five other records, with noalysis, to support the statement that “[rlecords
indicated continued seizures after his first diagnogid.”Br. 7). First, Plaintiff cites the record for
the December 1, 2008 follow up visit after the November 18, 2008 seizure at work. Second, on
December 24, 2008, Plaintiff saw Dr. Difillipfor a follow up evaluation for hypertension
medication refills; under “history of present illnessis noted that he had the seizure at work in
November 2008, he had stopped taking seizuregatdn, and he was seeing a neurologist. Third,
on June 24, 2009, a phone message frtamtiff reported that hkad been experiencing episodes
of dizziness that began on June 23, 2009, and thaab@&ot aware of having any seizures but that
his wife thinks that is what happened. Plaintibi#antin and liver levels were going to be checked.
Fourth, Plaintiff cites a July 2, 2009 treatmeate from the Hammond Clinic for follow up from
the possible seizure on June 23, 2009. The plariondslabs and an EEG to compare to the 2007
EEG. Finally, Plaintiff cites a January 21, 201tbgress note from the Catherine Mcauley Clinic
for follow up that reports Plaintiff's wife statirthat she thought Plaintiff had seizures at night.
Plaintiff also points to the July 9, 2007 MRI theds taken when he was admitted for seizures as

further evidence supporting his claim of the frequesfdyis seizures that&ALJ ignored. Plaintiff



correctly notes that the MRI showed no acute infaut did show atrophy of bilateral frontal lobes,
more pronounced for his age.

Again, all of this evidence demonstrates tlaintiff suffers fromseizures, which the ALJ
discussed and credited. But none of the evidenceshaeverity greater than that articulated by
the ALJ. The ALJ noted that Plaintiff's Igstiblic seizure was in November 2008. The ALJ noted
that Plaintiff's wife indicated that he did notyeadaytime seizures but that his nighttime seizures
made him “out of it.” (AR 27). The ALJ noted both the findings of July 2007 MRI identified by
Plaintiff above as well asérepeat MRI in 2009 that wasrmal which Plaintiff fails to mention.
Plaintiff also fails to mention that the cortsistly normal EEGs with no epileptiform activity in
September 2007, January 2009, July 2009, January 2010, and February 2011, all of which the ALJ
discussed. The ALJ found that, in September 2009 tiffaeported that his seizures were better
and that he was tolerating the addition of Kegprais medications. The ALJ further recounted the
medical evidence and noted that Plaintiff conéd to follow up with his primary care doctor and
a specialist with medication adjustments and that he had no complaints of seizure activity through
2009 and most of 2010. The ALJ also consideratithlate 2010 and dgr2011, Plaintiff's wife
reported that she thought he was having seizui@s sieep due to twitching and incontinence. Yet,
the ALJ then noted that the February 2011 EEGweamal. At that timePlaintiff was continued
on Keppra. The ALJ’s discussion of all this eaide supports her finding that the record showed
relatively few instances of seizure activity.

Plaintiff argues that the ALJ relied on erroneoeasoning to reject the alleged frequency
of Plaintiff’'s seizures when the ALJ noted the limited objective support in the record and the

essentially normal diagnostic testing and cliniitadlings. Plaintiff faults the ALJ for failing to

10



specify which diagnostic tests and clinical findimgsuld demonstrate thesfiquency of Plaintiff's
seizure disorder. Yet, Plaintiff fails to identifyethepeat normal EEGs that were discussed in detail
by the ALJ in the decision and the sparsity of regmbepisodes of seizures to his treating physicians.
Plaintiff also contends that the ALJ failedadoknowledge that, because EEGs are taken during a
seizure-free interval, in 30% of patient withzages, the EEG is normal. Yet, this argument is
speculative as Plaintiff offers no citation to evidewntaecord for this fact or that this fact is
applicable to him.

Plaintiff testified that he did not always tgthe emergency room or notify his doctor when
he had a seizure. From this, theJbund that Plaintiff's “inaction tels to indicate that his seizure
activity is not as severe or problematic asalleges.” (AR 31). Plaintiff faults the ALJ for this
conclusion as well. Yet, the Plaintiff fails tmte the ALJ’s citation to Plaintiff's September 2009
report that his seizures were better, just one maftér his alleged onsettéaPlaintiff then had no
reports of seizures through December 2009iat@d2010. Although Plaintiff reported in January
2011 some problems with possible seizure activity at night, the ALJ noted that seizures were not
reported on any consistent basis and that the February 2011 EEG was normal. Thus, the ALJ’s
finding that the record does not support a frequensgiatires of once or twice daily, even at night,
as alleged, is supported by substantial evideRlge.omission of any discussion of the 2009 MRI
and the repeatedly normal EEGs by Plaintiff in his brief is telling.

In response to the ALJ’s notation that Plaintiff “indicated that he always does not report
seizures to his doctor or get treatment,” (AR B13jntiff argues that the ALJ did not indicate what
treatment Plaintiff could have gotten after asmor how going to the emergency room would have

helped. Plaintiff testified that at the emergenaom, they would send i home. Plaintiff argues

11



that the ALJ erred because hdifex] that he “mostly stayed Abme so there would be no way to
objectively measure how many seizures he hadmie.” (Pl. Br. 7). As discussed above, the ALJ
considered all of the evidenceretord , especially the sparse recent evidence concerning Plaintiff's
complaints of night-time seizures, and the Alid not doubt that Plaiiif experienced symptoms
from his seizures by factoring them into the RFC.

Plaintiff also argues that mexdition is the only treatment for seizure disorder, and Plaintiff
was prescribed and taking anti-seizure medicaHlioanvever, Plaintiff cites no record evidence for
this assertion. Moreover, the ALJ specifically fouhdt Plaintiff had consistently taken the same
anti-seizure medications over the relevant timeoge noting that “[the medical evidence and
treatment notes indicate that seizure medaoatiare monitored as to dosage and changed as
necessary” and “[h]is doctors regularly monitbteis dosages and medications with lab results
taken.” (AR 31).

Plaintiff next argues that the ALJ erred by finding that Plaintiffs use of controlled
substances undermines his credibility with regtrdis seizures. Plaintiff tested positive for
marijuana when he was first diagnosed in July 2007, and in a March 2009 treatment record, it is
noted that Plaintiff was using mjgiana at that time. However, the hearing in June 2011, Plaintiff
testified that he had last used marijuana thodeur years earlier. Iher decision, the ALJ found
that the medical evidence does not support the natargeverity of the seizure disorder as alleged
by Plaintiff, noting the limited objective support foetliequency of seizures and essentially normal
diagnostic and clinical findings, and then finding that “claimant’s use of controlled substances
undermines his credibility.” (AR 33Rlaintiff argues that the ALJifad to explain how Plaintiff's

occasional use of marijuana would affect hisweidisorder. Plaintiff misunderstands the ALJ's

12



reference to his marijuana use. The ALJ is not sstgggethat Plaintiff's seizures were the result of
marijuana use but rather that he is not credible because of his inconsistent staBae2M(s.F.R.
§ 404.1529; SSR 96-7p, 1996 WL 374186 (Jul. 2, 1996).

Finally, Plaintiff argues that the ALJ’s RFC analysis did not discuss the postical effects of
Plaintiff's night-time seizures. This is incorrethe ALJ noted that Plaiiff's wife indicated that
his nighttime seizures made him “out of it.” (AR 2Blt, given that the ALJ found that Plaintiff's
seizures were not as frequent as alleged, thicpbsffects of his seizures would not negatively
impact his ability to do other work in the economy.

Given all the medical evidence in the retothe ALJ’s credibility finding regarding
Plaintiff's seizures was not “patently wrongskarbek v. Barnhart390 F.3d 500, 505 (7th Cir.
2004) (“An ALJ s in the best position to determawitness’s truthfulness and forthrightness; thus,
this court will not overturn an ALJ’s credibiligetermination unless it is ‘patently wrong.”). The
Court finds that the ALJ properly considered the testimony and medical evidence regarding
Plaintiff's history of seizures and accounted for that history in formulating the RFC.

B. Weight Given to Treating Psychologist Opinion

Plaintiff contends that the ALJ improperly \gked the opinion of Dr. Hafner-Nettleto, his
treating psychologist. An ALJ must give the nediopinion of a treatindoctor controlling weight
as long as the

treating source’s opinion on the issue(s) eflature and severity of [a claimant’s]

impairment(s) is well-supported by medically acceptable clinical and laboratory

diagnostic techniques and is not inconsisteith the other substantial evidence in

[a claimant’s] case record . . . . Whee do not give the treating source’s opinion

controlling weight, we apply the factorstésl in paragraphs (c)(2)(i) and (c)(2)(ii)

of this section, as well as the factamsparagraphs (c)(3) through (c)(6) of this

section in determining the weight ¢gove the opinion. We will always give good
reasons . . . for the weight we give to your treating source’s opinion.
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20 C.F.R. §§ 404.1527(c)(2), 416.927(c)&e also Schaaf v. Astru92 F.3d 869, 875 (7th Cir.
2010);Bauer v. Astrugh32 F.3d 606, 608 (7th Cir. 2008)ofslien v. Barnhart439 F.3d 375, 376

(7th Cir. 2006); SSR 96-8p; SSR 96-2p, 1996 3v4188 (Jul. 2, 1996). In other words, the ALJ
must give a treating physician’s opinion controlling weight if (1) the opinion is supported by
“medically acceptable clinical and laboratory diagimma®chniques” and (2) it is “not inconsistent”
with substantial evidence of recofschaaf 602 F.3d at 875.

The factors listed in paragraphs (c)(2)(i) through (c)(6) are the length of the treatment
relationship and the frequency of examination,ntire and extent of the treatment relationship,
supportability, consistency, specialization, and ofhetors such as the familiarity of a medical
source with the case. 20 C.F8§8.404.1527(c), 44.927(c). “[l]f the treatig source’s opinion passes
muster under [§ 404.1527(c)(2)], then there is reis@n which the administrative law judge, who
is not a physician, could refuse to acceptRihzio v. Astrue630 F.3d 704, 713 (7th Cir. 2011)
(internal quotation marks omitted) (quotiHgfslien 439 F.3d at 376). Courts have acknowledged
that a treating physician is likely to develop a rappath his or her patient and may be more likely
to assist that patient in obtaining benef@shmidt v. Astruet96 F.3d 833, 842 (7th Cir. 2007). An
ALJ is entitled to discount the medical opinion dfeating physician if it is inconsistent with the
opinion of a consulting physician or when the tregphysician’s opinion is internally inconsistent,
as long as the ALJ gives good reasdbampbell v. Astrue627 F.3d 299, 306 (7th Cir. 2010);
Schaaf 602 F.3d at 8755karbek 390 F.3d at 503. The ALJ canmtk and choose the evidence
that favors his final decision; rather, the Amust articulate his analysis well enough for an

appellate court to follow and review his reasonbiz, 55 F.3d at 307.
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On September 7, 2010, Dr. Hafner-Nettleto ctatgal a Mental Impairment Questionnaire
for Plaintiff, noting that she had been magtwith Plaintiff twicea month since March 18, 2010,
which is consistent with the treatment notes.t@nQuestionnaire, Dr. Hafner-Nettleto indicated
that Plaintiff seemed appreciative of the o$éndividual therapy and medication but remained
“quite depressed.” (AR 680). In the areas'fohctional limitation,” Dr. Hafner-Nettleto found
Plaintiff markedly limited as to restriction of activities of daily living, difficulties in maintaining
social functioning, and deficiencies of concatitn, persistence, and pace. Dr. Hafner-Nettleto
opined that Plaintiff would miss motikean four days of work p@nonth due to his impairment. Dr.
Hafner-Nettleto wrote that Plaintiff's “depressiomgigte severe and, as such, he might struggle with
perceived criticism, socializing with coworkerspving, and processing at an average pace.” (AR
683).

The ALJ gave “very little” weight to this opiomn of Dr. Hafner-Nettleto on the basis that it
is “inconsistent with her limited treatment notew findings,” (AR 33), noting that Dr. Hafner-
Nettleto treated Plaintiff for only a short periodsaf months and that &htiff did not respond to
letters or calls prior to his discharge from treant. Based on those factise ALJ concluded that
Dr. Hafner-Nettleto’s opinion appears to be lwageon Plaintiff's subjective complaints and not on
the medical evidence. The ALJ also found the opinion to be sympathetic and not supported by the
evidence and treatment, listing nmmal clinical findingsby Dr. Hafner-Nettleto such as oriented
times three, no psychotic symptoms, normal speech and tone, no problems with thought form or
content, and good insight. The ALJpeived these clinical findings to be inconsistent with severe
functional limitations. Finally, without analysishe ALJ found Dr. Hafner-Nettleto’s opinion

inconsistent with the later mental status examinations by Dr. Shahzaad.
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The Court finds that the ALJdlnot give good reasons for tiweight given to Dr. Hafner-
Nettleto’s opinion. Most problematic is the dission of the minimal clinical findings listed above
to the exclusion of the repeated clinical fimgs throughout Dr. Hafner-Nettleto’s treatment notes
showing the extent to which Plaintiff negativelyffered from depressiofhese favorable treatment
notes ignored by the ALJ tend to support Drirtda-Nettleto’s September 7, 2010 opinion and may
have changed the ALJ’s assessment of the opinion.

On March 18, 2010, Dr. Hafner-Nettleto descdfaintiff as dysthymic, irritable, and
cynical and as demonstrating fatigue, worthlessnleelplessness, poor concentration, a depressed
mood, and worry. On April 1, 2010, mild paranoia whserved and Plaintiffas tearful, anxious,
irritable, depressed, and slightly paranoid. On April 15, 2010, Dr. Hafner-Nettleto noted that
Plaintiff's thought content was notable for mild-@aoia and that he reported increased depression
and difficulty sleeping. On April 29, 2010, Dr. HafAdettleto wrote that Plaintiff demonstrated
some paranoid thinking. On Md®, 2010, Plaintiff had no gross didbances in thought form or
content except for slight paranoid ideation, and Dr. Hafner-Nettleto pointed out his thought patterns
that were indicative of his depression. Omy\2&, 2010, Plaintiff was “early dysphoric, more so
than in previous sessions.” (AR 70P)aintiff described his sleep‘dsrrible,” stated that his whole
body ached, and reported fatigue, anhedonia, guilt, and hopelessness.

On June 10, 2010, Plaintiff was dysthymic amidable, describing anhedonia, poor self-
esteem, hopelessness, anger, bodily aches argj @aathnightmares. On June 24, 2010, Dr. Hafner-
Nettleto noted that Plaintiff continued to display signs of severe depression, hopelessness,
helplessness, irritability, anhedonia, and worthlessness. Dr. Hafner-Nettleto described Plaintiff's

feelings as “not true paranoia, per se” but ratf@wing the world as to who is at “fault.” (AR 718).
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On July 7, 2010, Plaintiff appeardgsphoric and irritable/hostile, demonstrating poor self-esteem,
avoidance of social situations, increased angerfears about his ang&r. Hafner-Nettleto wrote
that it was difficult to differentiate between mild paranoid ideation versus an increase in anger
resulting in feelings of threa®n July 22, 2010, Plaintiff seemadxious and dysthymic and was
tearful. On August 26, 2010, Dr. Hafner-Nettletmid Plaintiff to be severely depressed, with
Plaintiff reporting sleep disturbance, depressed mood, loneliness, physical pain, fatigue, guilt,
hopelessness, and feeling “lost” and disconnected from others. (AR @2%he December 22,
2010 Discharge Summary, Dr. Hafner-Nettleto r&tkedntiff as having made minimal improvement
as to his anxiety and depression, opining faintiff would likely benefit from medication
management and therapy.

The ALJ failed to weigh, much less acknowledtdeese favorable treatment notes in her
decision to accord Dr. Hafner-Nettleto’s opiniorty little weight.” (AR 33). This failure appears
in both the ALJ’s recitation of the medical evideron pages 30 and 31 as well as in the paragraph
specifically dedicated to weighg Dr. Hafner-Nettleto’s opinion. Perhaps the ALJ would have found
these clinical observations insufficient to give. Hafner-Nettleto’s opinion controlling weight;
however, the Court cannot know this becauseAth& did not discuss this favorable evidence.
Moreover, although the ALJ properly discussedé¢hgth of the treating relationship, the ALJ does
not explain why six months of bi-monthly treatmantes is an insufficient length of treatment for
a psychologist to form an opinion about a patient. Without acknowledging or discussing these

ongoing clinical observations that are consistetit Dr. Hafner-Nettleto’s opinion, the ALJ did not

! Plaintiff asserts that Dr. Hafner-Nettleto also noted FHaintiff had social withdrawal and demonstrated poor
concentrationsee(Pl. Br. 11); however, the Court is unable to locate any such notations by Dr. Hafner-Nettleto. Rather,
on April 29, 2010, Dr. Hafner-Nettleto noted that Riéi described concerns about short-term memory.
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build a logical bridge from th@edical evidence to her decisi@ee Bauer v. Astrub32 F.3d 606,
608 (7th Cir. 2008) (“[T]he judge noted that thkaintiff dresses appropriately, shops for food,
prepares meals and performs other household clwagsactive participator[sic] in group therapy,’
is ‘independent in her personal hygiene,” and takes @finer 13-year-old soithis is just to say
that the plaintiff is not a raving maniac who needs to be locked up.™).

The Commissioner contends that the ALJ “need not mention every strand of evidence in her
decision but only enough to build an ‘accurate kggcal bridge’ from evidence to conclusion,”
citing Simila v. Astrug573 F.3d 503, 517 (7th Cir. 2009). Separately, the Commissioner makes the
same argument, again citiggmila to justify the ALJ’s failure to cite the regular observations by
Dr. Hafner-Nettleto regarding Plaintiff's irritabilitfgut, in this instance, the ALJ has failed to build
that logical bridge by mentioning only the evidefroen Dr. Hafner-Nettleto’s treatment notes that
supports her decision and by consistently ongttihe findings that may support Dr. Hafner-
Nettleto’s opinion. Although it is argued by the Corasmoner, nowhere in her decision did the ALJ
cite any failure by Dr. Hafner-Nettleto to expidiow Plaintiff's irritability supported her ultimate
conclusions. Nor did the ALJ rely, as the Comnaissr does in the brief, on infrequent reporting
of symptoms to conclude that Dr. Hafner-Nettleto’s opinion was exaggerated; the ALJ simply did
not mention those symptoms and findings.

Although the ALJ does note several times tRintiff had a depressed mood and was
diagnosed with major depressive disorder, the faitucensider the treatment notes directly impacts
the weight given to Dr. Hafner-Nettleto’s opn. The Commissioner also notes that the ALJ

compared the initial GAF of 40 given by Dr. Hafridettleto at intake with the GAF of 50 on the
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Discharge Summary. Although this is an improvement, a GAF of 50 still represents severe
symptoms. The ALJ does not discuss the meaning of the GAF scores.

The Commissioner would have the Court weigh the meaning of Dr. Hafner-Nettleto’s
favorable treatment notes to find that they “dogwitain reports of symptoms or observations that
would support the severe limitations to which sipgned.” (Def. Br. 9-10). But that is not the
Court’s role. In this instance,délCourt cannot say that the error is harmless. The ALJ must discuss
and weigh the evidence in the firsstance. If the ALJ determindisat this favorable evidence is
still insufficient to support Dr. Hafner-Nettleto’s January 2011 opinion, then the ALJ must make
these findings in her decision. The ALJ was nohpted to disregard evidence that supports Dr.
Hafner-Nettleto’s opinion that Plaintiff was severely limited by his impairments. If the ALJ was
unpersuaded by Dr. Hafner-Nettleto’s treatmenées i relation to her ultimate opinion, the ALJ
needed to explain her reasoning in her decision.

However, the Court finds that the ALJ’s ctusion that Dr. Hafner-Nettleto’s opinion is
inconsistent with the later mental status exatiam of Dr. Shahzaad ibased on a facial review,
supported by the evidence. Plaintiff was seen by Dr. Shahzaad on two occasions—on January 27,
2011, and March 17, 2011. On January 27, 2011, Dr. Shahzaad completed an initial evaluation of
Plaintiff for depression. Dr. Shahzaad found RI#imostly calm, cooperative, and forthcoming
with information; Plaintiff's mood was neutralitv a full affect; Plaintiff's thought process was
logical and goal directed; Plaiffts insight and judgment was fai@nd Plaintiff's impulse control
was fair. Dr. Shahzaad diagnosed Plaintiff witkajor depression, recurrent, mild” and assigned

a GAF of 50 to 55. This diagnosis was notedtloyy ALJ in the course of reciting the medical
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history, but was not discussed as a reasodisaounting Dr. Hafner-Nettleto’s opinion based on
Dr. Shahzaad'’s assessment.

On March 17, 2011, Plaintiff reported to Dr. Shahzaad that his mood was somewhat better
but that he has days when he feels down. He also reported that his sleep was better while on
Trazodone. Plaintiff reported to Dr. &tzaad that he was irritated thatis not able to get disability
benefits due to his seizure disorder and that he is unwilling to look into other fields because he
would have to go to school. Dr. Shahzaad founchEtbio be calm, cooperative, and forthcoming
with information and noted that Plaintiff's mood weeitral with a full affect and that Plaintiff had
normal speech, logical and goal diextthought process, fair insight and judgment, and fair impulse
control. Dr. Shahzaad found Plaintiff to be stable and continued all medication.

These observations by Dr. Shahzaad, on tlese,fare inconsistent with Dr. Hafner-
Nettleto’s opinion of greater limitations. Howevarcomparing these two opinions, the ALJ does
not discuss the length or nature of the treatrbgridr. Shahzaad (a psychiatrist), which was only
on two occasions, once for an initial evaluation and once for medication management, in contrast
with the bi-weekly therapy sessions over six months by Dr. Hafner-Nettleto (a psychologist).

To the extent that Plaintiff argues that Bhahzaad’s GAF diagnosis of 50-55 suggests that
he made a finding of moderate to serious diftiea in functioning, Plaintiff overreaches. First, a
rating of 41-50 denotes serious symptoms, and 51-60 denotes moderate symptoms. Second, the law
does not “require an ALJ to determine the extéran individual’s disability based entirely on his
GAF score."Denton v. Astrueb96 F.3d 419, 425 (7th Cir. 2010). Third, the GAF range was from
the initial visit in January 2011. Dr. Shahzaad ot give an updated GAF score in March 2011,

yet he found Plaintiff stable on his current meti@aand all of his mental status examination
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findings were normal. However, because tlmi€is remanding for a proper discussion of Dr.
Hafner-Nettleto’s treatment notes, the ALJ shabalevelop her analysis of why Dr. Shahzaad’s
mental status examination is inconsistent with Dr. Hafner-Nettleto’s opinion.

Plaintiff also points to the weekly therapseatment notes from a therapist with Dr.
Shahzaad’s office from January 25, 2011, through May 9, 2011, which include boxes checked next
to mental status symptoms of perserveratieaight process, poor eye contact, depressed mood, and
dysphoric, irritable, constricted and/or depressed aflee{AR 747, 748, 749, 750, 751, 752, 753,

754, 755, 756, 757, 758, 759, 764). As with Dr. Hafner-Nettleto’s treatment notes, these therapy
treatment notes contain a combioa of these findings that appear to support the limitations in Dr.
Hafner-Nettleto’s opinion as well as boxes chegtlext to minimal or normal mental status
symptoms such as attentive/cooperative, good eye contact, appropriate affect, relevant thought
processes, well groomed appearance, oriented to date, place, person, and normal speech. And, as
with Dr. Hafner-Nettleto’s opinion, the ALJ failed to discuss these therapy treatment notes that
appear consistent with Dr. Hafner-Nettleto’s nabeg support limitationsdwing from Plaintiff’s
depression. This failure to discuss and weigtfdkierable observations convolutes the path of the

ALJ’s reasoning. On remand, the ALJ shall discuss these favorable therapy treatment notes in
weighing Dr. Hafner-Nettleto’s opinion as well.

Plaintiff identifies memory testing donethe psychological consultative examination with
Victor P. Rini, Psy. D., HSPP, on March 24, 204iipwing that Plaintiff's memory abilities were
in the low average to extremely low average range. (AR 619). Plaintiff argues that this testing
supports Dr. Hafner-Nettleto’'s opinion that Bk was markedly limited in concentration,

persistence, or pace, contrary to the ALstatement that Dr. Hafner-Nettleto’s opinion was
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“inconsistent with the medical evidence.” (AR 38hough the ALJ noted these test results in her
recitation of the medical history,@ALJ did not discuss these resuthich are part of the medical
evidence, in relation to Dr. Hafner-Nettleto’s opimi If the ALJ believes thalhese test results and
the results from Dr. Rini’s consultative exaho not support Dr. Nettlégopinion, the ALJ must
explain why in the context of weighing Dr. Hafner-Nettleto’s opinion.

Plaintiff also takes issue with the ALJ’s conclusion that Dr. Hafner-Nettleto’s opinion was
based on Plaintiff's subjective complaints and,¢fene, appeared to be sympathetic. (AR 33). The
ALJ offered no explanation for this conclusiontsEi mental conditions are evaluated by medical
evidence that necessarily includes the clairsaymptoms. Second, although Dr. Hafner-Nettleto’s
treatment notes report the subjective symptoms Plaintiff described during sessions, the treatment
notes are also replete with Dr. Hafner-Nettle own observations. On remand, should the ALJ
again find that Dr. Hafner-Nettleto’s opinion issled on Plaintiff's subjective complaints, the ALJ
shall provide an explanation for this conclusion that discusses Dr. Hafner-Nettleto’s professional
observations and conclusions in the treatment raotésdentifies what, if any, diagnostic tools the
ALJ believed Dr. Hafner-Nettleto should have used in the treatment context to objectively verify
Plaintiff's complaintsSee Pizano v. ColvjiNo. 13 C 4809, 2014 WL 1648815*at(N.D. Ill. Apr.

22, 2014) (noting that the ALJ failed to explaiywhe concluded that a treating psychiatrist’s
opinion was based only on the claimant’s subjective complaints as opposed to based on accepted
methods of mental health diagnosis).

The ALJ seems to place some emphasis on théh&d®laintiff never got back in touch with
Dr. Hafner-Nettleto before he was discharged fleancare. However, Plaintiff originally stopped

seeing Dr. Hafner-Nettleto in September 2010 because he lost his Medicaid coverage; in November,
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Dr. Hafner-Nettleto sent Plaintiff a 1-day lettay,which Plaintiff responded, saying that he had
Medicaid again; and only then was Dr. Hafnestideto unable to reconnect with Plaintiff to
schedule an appointment, despite several phone calls, including a final voicemail message on
December 15, 2010, to which Plaintilid not respond. The ALJ’s failure to discuss all these facts
along with the ongoing weekly therapy sessionsitgh Dr. Shahzaad's office beginning in January
2011 makes it appear that the ALJ unfairly downethylaintiff’'s ongoing syiptoms and treatment.

Finally, Plaintiff argues that the ALJ failed tliscuss the factors set out in 20 C.F.R. 88
404.1527(c), 404.927(c). In this instance, the ALJ nttatlDr. Hafner-Nettleto was a counselor
and noted her degrees of Psy.D. and HSPP, noted the length of treatment, and mentioned clinical
findings. Therefore, on its face, the decision discusefactors. However, for the reasons set forth
above, remand is required for a proper analysis of the factors.

C. Credibility

In making a disability determination, social security regulations provide that the
Commissioner must consider a claimant’s statements about his symptoms, such as pain, and how
the claimant’s symptoms affect his daily life and ability to w@&e20 C.F.R. 88 404.1529(a);
416.929(a). The ALJ must weigh the claimant’s subjective complaints, the relevant objective
medical evidence, and any other evidence of the following factors:

(2) The individual’s daily activities;

(2) Location, duration, frequency, and intensity of pain or other symptoms;

3) Precipitating and aggravating factors;

(4) Type, dosage, effectiveness, and side effects of any medication;

5) Treatment, other than medication, for relief of pain or other symptoms;

(6) Other measures taken to relieve pain or other symptoms;
(7) Other factors concerning functional limitations due to pain or other symptoms.
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See20 C.F.R. 88 404.1529(c)(3), 416.929(c)(3). In making a credibility determination, Social
Security Ruling 96-7p provides that the ALJ must consider the record as a whole, including
objective medical evidence, the claimant’s statement about symptoms, any statements or other
information provided by treating or examining physicians and other persons about the conditions
and how the conditions affect the clamhaand any other relevant eviden8eeSSR 96-7psee also
88404.1529(c)(1); 416.929(c)(1). “Because the ALhifite best position to determine a witness’s
truthfulness and forthrightness . . . this couit mot overturn an ALJ’s credibility determination
unless it is ‘patently wrong.’Shideler v. Astrue688 F.3d 306, 310-11 (7th Cir. 2012) (quoting
Skarbek 390 F.3d at 504-05§ee also Prochaskd54 F.3d at 738. Nevertheless, “an ALJ must
adequately explain his credibility finding by dissing specific reasons supported by the record.”
Pepper v. Colvin712 F.3d 351, 367 (7th Cir. 2013) (citifgrry v. Astrue580 F.3d 471, 477 (7th

Cir. 2009)).

In assessing Plaintiff's credibility, the ALddroughly considered these factors. The ALJ
noted Plaintiff's and his wife’s subjective statements in his application for benefits and hearing
testimony, including statements as to his symptamashow they limited hiras well as factors that
relieved his symptoms. The ALJ considered tiormal to mild objective medical evidence,
including a normal to mild consultative examioatand the conservative treatment history for both
his physical and mental impairments. The Abdsidered Plaintiff's medications, the opinions of
the physicians of record, Plaintiff's activities of daily living, and his work history.

Plaintiff's only criticism of the ALJ’s credibty determination isthat the ALJ failed to
analyze the credibility finding of state agencyiesving physicians Dr. Kladder and Dr. Lavallo in

violation of SSR 96-7p. Plaintifffters no specifics about the two opinions or how consideration by
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the ALJ of these credibility findings within tloepinions would have changed the overall credibility
determination. As an initial mattelPlaintiff fails to note that the ALJ gave great weight to and
agreed with state agency reviewing psycholoistHorton’s opinion that Plaintiff retained the
ability to perform routine tasks on a sustaiasis without extraordinary accommodatidis.
Horton cited the mild exam findings of consagiipsychologists Dr. Padnd Dr. Rini. And, Dr.
Horton found Plaintiff to be credible.

On October 27, 2009, Dr. Kladder completedychgtric review technique form on which
he found that “claimant’s allegations appear tyed’ (AR 56). What Plaintiff fails to acknowledge
is that Dr. Kladder also found Plaintiff to hawéld limitations in restriction of activities of daily
living, in difficulties in maintaining social functioning, and in difficulties in maintaining
concentration, persistence, and pace and that Dr. Kladder found that Plaintiff’'s conditimot was
severely limiting at that time.

Second, Plaintiff cites the November 19, 2009 Physical Residual Functional Capacity
Assessment of F. Lavallo, M.D., on which his only typed comments regarding the severity of
Plaintiff’'s symptoms was the expression “Clmppaars credible” without further elaboration. (AR
577). Again, however, Plaintiff fails to acknowledpat this comment was made in the context of
finding that Plaintiff could perfon a restricted range of mediwgrertional work, limiting Plaintiff
only in his ability to climb and balance and hipesure to dangerous machinery. Plaintiff also fails
to note that the ALJ gave Dr. Lavallo’s opinion great weight.

Neither Dr. Horton, Dr. Kladder, nor Dr. Lavatifered any explanation or analysis of their

determinations that Plaintiff vgacredible. However, they did explain their residual functional

2 In the opening brief, Plaintiff identifies only the ojains of Dr. Kladder and Dr. Lavallo; Plaintiff does not
discuss Dr. Horton'’s opinion. Dr. Horton’s opinion is raig&dhe first time by the Commissioner in the response brief.
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capacity findings, on which the ALJ relied. Anya the ALJ committed by not specifically citing

the two state agency reviewing physician’s remarks as to Plaintiff's credibility was inconsequential
and harmless because there is no reason to belavethand on that basis would lead to a different
decision. And Plaintiff has not mieis burden of showing otherwisgee Parker v. Astr, 97 F.3d

920, 924 (7th Cir. 2010).

The ALJ’s credbility determination wasiot patently wrong. However, because the Court
is remanding for a proper weighing of Dr. Hafner-Nettleto’s opinion, the ALJ will have an
opportunity to incorporate the consultative rewee\w credibility findings in the ALJ’s credibility
determination.

CONCLUSION

Based on the foregoing, the Court herédBRANTS the relief sought in Plaintiff's
Memorandum in Support of [His] Mion for Summary Judgment [DE 1&EVERSES the final
decision of the Commissioner of Social Security, &EMANDS this matter for further
proceedings consistent with this Opinion and Order.

So ORDERED this 28th day of August, 2014.

s/ Paul R. Cherry

MAGISTRATE JUDGE PAUL R. CHERRY
UNITED STATES DISTRICT COURT

CC: All counsel of record
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