UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

NATHANIEL LUCAS, )

Plaintiff, )

)

V. ) CAUSE NO.: 2:13-CV-44-PRC

)

CAROLYN W. COLVIN, )
Acting Commissioner of the )
Social Security Administration, )
Defendant. )

OPINION AND ORDER

This matter is before the Court on a Complaint [DE 1], filed by Plaintiff Nathaniel Lucas on
January 29, 2013, and a Plaintiff's Memorandur8upport of His Motion for Summary Judgment
[DE 16], filed by Plaintiff on Jly 19, 2013. Plaintiff requests thiite September 2, 2011 decision
of the Administrative Law Judge denying his claim for supplemental security income (“SSI”) be
reversed and remanded for further proceedi@gsSeptember 23, 2013, the Commissioner filed a
response, and Plaintiff filed a reply on OctoB®, 2013. For the following reasons, the Court grants
Plaintiff's request for remand.

PROCEDURAL BACKGROUND

On March 30, 2010, Plaintiff filed an applicatitor SSI, alleging an onset date of May 1,
2001, for disability due to anxiety, psychosis, pasdity disorder, seizure disorder, degenerative
disc disease, gastroesophageal reflux diseasé&naedarthritis. The application was denied at the
administrative level, and Plaintiff requestedhearing, which was held on June 27, 2011, before
Administrative Law Judge (“ALJ”) Edward P. Studgkn In appearance were Plaintiff, his attorney
Velda Desari, and vocational expert (“VE"g& O. Knutson. The ALJ issued a written decision

denying benefits on September 2, 2011, making the following findings:



The claimant has not engaged in substantial gainful activity since March 30,
2010, the application date (20 CFR 416.87 $eQ).

The claimant has the following severe impairments: degenerative disk[sic]
disease, arthritis in his knees, se&disorder, personality disorder, anxiety,
and psychosis (20 CFR 416.920(c)).

The claimant does not have an impairment or combination of impairments
that meets or medically equals the severity of one of the listed impairments
in 20 CFR Part 404, Subpart Rppendix 1 (20 CFR 416.920(d), 416.925
and 416.926).

After careful consideration of the entire record, | find that the claimant has
the residual functional capacity to perfoless than light work as defined in

20 CFR 416.967(b). Specifically, the claimant can lift twenty pounds
occasionally and ten pounds frequently. The claimant can sit for six hours
and stand and/or walk for six hours for a total of eight hours in a standard
workday. The claimant is limited in his ability to use his lower extremities
to operate foot controls. The claimant can never climb ladders, ropes, and
scaffolds, but can occasionally batanstoop, kneel, crouch, or crawl. The
claimant must avoid concentrated exposure to extreme heat and cold as well
as humidity. The claimant must avoid hazardous work environments. The
claimantis limited to simple, routinegpetitive tasks. The claimant is limited

to simple and concrete decision nraki The claimant’s work must involve
limited changes in the work setting in terms of place, procedures, and
products. The claimant can have no interaction with the general public and
very limited interaction with coworksfand supervisors, and cannot perform
tandem tasks. The claimant needsde a cane for ambulation and will need

to alternate between sitting and standibgill, but will not spend more than

one minute of every twenty minutesire workday shifting position and will
remain on task when he is shifting position.

The claimant is unable to perfoemy past relevant work (20 CFR 416.965).
The claimant was born [in 1965] and was 45 years old, which is defined as
a younger individual age 18-49, on the date the application was filed (20

CFR 416.963).

The claimant has at least a high scleatlcation and is able to communicate
in English (20 FR 416.964).

Transferability of job skills is not assue in this case because the claimant’s
past relevant work is unskilled (20 CFR 416.968).



9. Considering the claimant’s age, education, work experience, and residual
functional capacity, there are jobs that exist in significant numbers in the
national economy that the claimant can perform (20 CFR 416.969 and
416.969(a)).

10.  The claimant has not been under a dlisalas defined in the Social Security
Act, since March 30, 2010, the date the application was filed (20 CFR
416.920(g)).

(AR 12-22).

On November 26, 2012, the Appeals Council deRikdhtiff's request for review, leaving
the ALJ’s decision the final decision of the Commissiofee20 C.F.R. 88 404.981, 416.1481.
On January 20, 2013, Plaintiff filed this civilteon pursuant to 42 U.S.C. 88 405(g) and 1383(c)(3)
for review of the Agency’s decision.

The parties filed forms of consent to havis ttase assigned to a United States Magistrate
Judge to conduct all further proceedings and teiothe entry of a final judgment in this case.
Therefore, this Court has jurisdiction to decide this case pursuant to 28 U.S.C. 8§ 636(c) and 42
U.S.C. § 405(9).

FACTS
A. Medical Evidence
1. Records Prior to Plaintiff's Release from the Indiana Department of Corrections

a. Physical Health

At the Indiana Department of Corramtis, on January 31, 2007, Perry Dobyns, M.D. noted
that Plaintiff was “very argumentative and abusmutien told to complete a form for evaluation of

his knee and arthritis [back] pai\R 272). Plaintiff was diagnoseuth possible sacroilitis of the

lower spine and osteoclastic reaction in tlghtielbow. The x-ray of the elbow showed slight



hypertrophic spurring from the olecranon procéssnbar spine films showed degenerative and
hypertrophic changes at L4 with more severe changes at L5-S1.

The January 31, 2007 treatment notes indiclatenic esophageal reflux and osteoarthritis
and that Plaintiff complained of chronic pdiom his knee injury and arthritis. The doctor noted
that there was no formal evaluation or documentation. When Plaintiff was told to complete the
health care form in order to start an evaluation, Plaintiff was combative and abusive.

On February 15, 2007, the treatment record nibisPlaintiff had joint pain and chronic
osteoarthritis. On April9, 2007, Plaintiff requested treatment for joint pain (back and knee) and
for GERD. The treatment notes report chroniteoarthritis and allied disorders. On May 4, 2007,
the treatment notes show that Plaintiff hadooiic esophageal reflux, osteoarthritis, and allied
disorders. The doctor noted that Plaintiff had seegtieritis in his back and knee joints that was
exacerbated with inclement weather. The doatdered a bottom bunk pass for ninety days and a
lower back brace. On July 26, 2007, Diane Elrod).0vrote that Plaintiff was doing much better
walking and that Plaintiff did not need crutcloes requested a cane. Dr. Elrod ordered a cane and
a bottom bunk. On September 1, 2007, Plaintiff h&alaw up visit for his arthritis. He reported
that he was still hurting but felt better after prednisone.

On July 22, 2008, the doctor wrote that Plaindiffbiggest problem is the arthritis in his
knees.” (AR 282). Plaintiff requested a new lafee brace because his brace had worn out. On
August 13, 2008, and September 22, 2008, it was ncae8kaintiff was takag Naprosyn. Plaintiff
requested more pain medication but the doctor declined the request because of concerns with

Plaintiff's kidney function. On September 22, 2008;ak noted that Plairftihad been on Naprosyn



for his arthritis but was being switched to Tylehetause of the effects of the NSAID. On October
13, 2008, Plaintiff complained of continuous aitth pain in both hands and his left hip.

On February 3, 2009, Plaintiff reported lefelepain with chronic intermittent swelling. He
reported that he had surgery on the left k@eMay 5, 2009, Plaintiff reported chronic swelling
of and pain in the left knee. Plaintiff reported multiple injuries to his knee. It was noted that he had
chronic osteoarthritis and allied disorders. On September 10, 2009, it was noted that Plaintiff
suffered from chronic osteoarthritis and allieslatders. On November 24, 2009, Plaintiff reported
that repetitive hand use during work release caused pain and swelling in his arms and hands.

Plaintiff was taking Lorazepam, Meloxicam, Omeprazole, Risperdone, Gabapentin, Salsalate,
Diclofenac, and Xanax. The medical records showhead allergic to Dilatin with the side effect
of diarrhea.

b. Mental Health

On July 15, 2009, while in prison, Plaintiff regted an appointment with a counselor for
complaints of paranoia, depression, and anxietyefderted that he felt nervous and “antsy” around
lots of people and felt like someone was “outget” him. (AR 297). He said he always felt
depressed. He reported that he served in the fmnfigur years with a dishonorable discharge and
experienced noise and biohazard exposure. Hetezgpahistory of homicidal and suicidal thoughts.
He was the victim of physical and sexual child abuse at the hands of his foster parents. He was
convicted of armed robbery and was incaated through April 18, 2010. He “isolated” when
depressed, and could become physically aggres$iga angry. He had a history of head injury. On
mental status examination, Plaintiff exhibitexcessive speech, anxious mood, and only “fair”

reasoning. Plaintiff reported that he murdered Isiess boyfriend when he was thirteen years old



but that he was never charged. He had thvaes who were all dead, by shooting or drowning. He
was in special education classes each year ungiiiheschool in the ninth gde. He had a history
of behavioral problems throughout school ansleéping only two hours agtit. Plaintiff reported
that he had deliberately driven his car into a tree on several occasions to attempt suicide. He also
tried to kill himself by walking in traffic with his eyes closed.

At his second session on J&ig, 2009, Plaintiff was diagnosw®dth anxiety for “excessive
and persistent daily worry about several life cirstances that has no factual or logical basis.” (AR
256). On examination, hyperactipgychomotor behaviors were adt along with excessive speech,
and only “fair” reasoning, impulse control, aindight. His self-perception was aggrandizing, and
his thought process was circumstantial. He @l@served acting defiantly toward prison staff upon
arriving for the appointment, refusing to usedber designated for inmates and insisting on using
the visitation room entrance. He presented hinaseBuperior to both other inmates and staff. He
reported having been in six fights since arriving in minimum security without being caught and
expressed anger at two staff members whom he felt were “out to get him.” He felt anxious when
they were on duty. He reportedod swings. He did not meet theteria for an Axis | diagnoses
of anxiety or depression. He did not mention hallucinations.
2. Medical History Following Plaintiff's Release from Prison

On May 26, 2010, Irena Walters, Psy.D. performed a consultative mental examination.
Plaintiff reported poor concentration because ofétia deficit disorder and that he hates men. He
self reported that he was taking Dilantin. Heeflathat for the last twenty years, a ghost named
“Reggie” followed him around. He admitted to tedmiss on a weekly basis. He had mood swings

and slept only two hours a night. He became dizzy and sweaty around crowds and wanted to run.



His mood was anxious; his affegas angry and irritable. Heddhot know the number of weeks in

a year, where London is located, the capital of Ithly author of Romeo & Juliet, the four seasons
of the year, the direction in which the sun sttte number of ounces to a pound, or a current event.
He could not do simple math, or count down fr2inhe became frustrated. He put forth good effort
during his evaluation. Dr. Walters diagnosed atydisorder, psychosis, and antisocial personality
disorder and assigned him a GAF score of 50-55.

OnJune 11, 2010, J. Smejkal, M.D. evaluatedBfginoting a history of seizures (the most
recent having occurred the previous week), @tiyxiparanoia, GERD, and arthritis. On physical
examination, Plaintiff was observed “talkinggomeone who was not there.” (AR 347). Plaintiff
had “abnormal mood, affect, insight, and judgme{®&R 349). Plaintiff wore a back brace, and his
lumbar range of motion was abnornfalaintiff had a normal gait, wable to walk heel to toe with
no difficulty, got on and off the examination tabith no problem, could move from standing to
sitting with no difficulty, and ha& a normal spine. He was unalib stoop and squat. He had
tenderness of the lumbar region of the spine végtricted range of motion and negative straight
leg raises. He had normal upper extremities andillarange of motion in his lower extremities.
Dr. Smejkal listed Dilantin as a medication and listed no allergies. He noted a history of seizures
since 2006.

From May 2010 through July 2011, Plaintiff tredtat the VA Hospital. On June 8, 2010,
primary care provider Dr. Hayssam Kadah tred&dntiff for depression, GERD, siezures, and
chronic pain due to narrowed lumbar disc spaceasteoarthritis seen on June 2010 x-rays. At the
initial evaluation, Dr. Kadah referred Plaintiff $¢pecialists for counseling, due to depression and

chronic post traumatic stress disorder. A PHQf8eting test for depression was positive, as was



a PTSD 4Q screening test. Qmé 8, 2010, Dr. Kadah observed thatififf “went straight to the
examination table on account of pain” but was &btgand, sit, and walk “without undue difficulty”
as the examination proceeded. (AR 376-79, 735-38).

OnJuly 14, 2010, Benetta Johnson, Ph.D. congketesychiatric Review Technique form,
indicating that Plaintiff suffered from psychodisorder, anxiety disordgsind antisocial personality
disorder. She opined that Plaintiff suffered motielanitations in maintaining social functioning
and in maintaining concentration, persistenc@awe and suffered mild restrictions of activities of
daily living. Dr. Johnson also completed a MeRakidual Functional Capacity Assessment form,
indicating moderate limitations in Plaintiff's ability to (1) understand and remember detailed
instructions, (2) carry out detailed instructiong nfaintain attention anmbncentration for extended
periods, (4) work in proximity to others without being distracted; (5) interact with the public
appropriately; and (6) get along with co-workers.

At a July 15, 2010 psychotherapy session, Plaiptésented with complaints of isolation,
poor sleep, and hallucinations. PI#irdid not think the hallucinationsere abnormal. His therapist
“reframed” his experiences of seeing and talkirip\& dead person as a “symptom.” Plaintiff did
not like when others walked behind him. Hpaged killing several men and having experienced
suicidal thoughts. He frequently felt helpless, down, nervous, and anxious and had little interest
several days a week. “Reggie” talked to him aeddently was seen by Plaintiff. Plaintiff stayed
away from people due to anger and agitation.fidtes indicate psychomotagitation, angry affect
and mood, limited insight, and fair judgmeRtaintiff was assigned a GAF score of 49.

On July 16, 2010, M. Brill, M.D. issued a Physical Residual Functional Capacity report,

limiting Plaintiff to light work and indicating th&laintiff is only occasionally able to climb stairs



and to balance, stoop, kneel, crouch or crawlrseer able to climb ropes or ladders. Dr. Brill
placed a limitation of avoiding all exposure to hazards (machinery, heights, etc.), due to seizure
disorder, knee pain, and lumbar pain.

On August 17, 2010, Plaintiff was diagnosed viisomnia. He had difficulty maintaining
sleep and was anxious. PsychiaftistZhang observed muscle tension and easy fatigue. Ativan was
started. On August 20, 2010, Dr. Kadah prescriébdck brace because the abdominal binder for
chronic back pain did not provide enough suppartKadah noted that Plaintiff ambulated without
an assistive device.

On September 13, 2010, Drs. Jack Yen and CoostRhillips noted Plaintiff's lack of trust
and his desire to avoid other men. The report notes nightmares about childhood abuse; decreased
concentration, memory, and appetite; irritabilitydanger outbursts. Plaintiff was anxious and felt
hopeless. His girlfriend confirmed his paranoia, need for “symmetry,” and intermittent sleep pattern.
Plaintiff reported that “Reggie” was follomg him; his girlfriend confirmed his visual
hallucinations. Plaintiff was observed trying to “straighten” the interview room. (AR 713). On
examination, his affect was labile, his motor activity was agitated, and his insight, judgment, and
impulse control were poor. He had both suicidal and homicidal ideation. He was assessed with
“PTSD chronic neurosis from childhood traumayil& out” obsessive compulsive disorder (OCD),
psychosis, depressive disorder with psych@&atdres; antisocial traits; and cocaine dependence in
full sustained remission. Risperdone was sthf@aintiff was given a GAF score of 43.

October 27, 2010 left hand x-rays showed ppiantial amputation of the fourth finger and
mild degenerative joint disease of the distal interphalangeal joint of the left fourth finger. Bone

fragments from prior trauma were noted in the right hand. No significant osteoarthritis was noted.



Degenerative changes (spurring) were seen on right knee x-ray. X-rays ordered by Dr. Kadah
showed narrowing of the left knee joint and osighritis (patellar spurring). On October 27, 2010,
Plaintiff was issued two knee braces and a back brace.

A November 18, 2010 lumbar MRI showed degatiee disc disease with protrusions and
bilateral foraminal stenosis at L3-4, L4-5, and L5-S1.

On January 10, 2011, Plaintiff'srtjriend reported that he slept intermittently. Plaintiff
reported decreased concentration and irritability; he still avoided concentrations of people. On
examination, agitated motor activity was noted;dffect was labile, with poor insight, judgment,
and impulse control. His Risperdone dosage was increased.

On February 11, 2011, Plaintiff was seen at the garc for low back pain radiating to his
legs and feet. He was treated with a lumbadwpl steroid injection, which provided minimal
relief. A TENS unit was considered.

On March 7, 2011, Plaintiff presented to be evaluated for a cane. He was issued a wood cane
and given gait training. He reported that he siagjery on his left knee in 1983 and surgery in 2000
from gunshots to both legs below the knee and faglearm. He reported that the lumbar epidural
steroid injection at the pain clinic did not he#deft knee examination revealed soft tissue swelling
with limited flexion. He was noted to have a steady gait.

On March 11, 2011, Plaintiff had physical tagy for lumbar dysfunction. His provider
confirmed that he required an assistive devicaifapulation and issued a edmecause Plaintiff had
lost his when his car window wapen. Plaintiff's pain affected $isleep, and pain medication was
required. His standing balance was only fair. Ritiiwas observed wearing a left knee brace, had

a surgical scar on his knee, and walked with an antalgic gait. His posture was abnormal with his

10



weight shifted to the right and his back mustigist. His physical exam wealed tightness in the
guads and hamstrings, poor muscle performasicthe left knee extensors and flexors, and
contracture tightness of the left knee joint, which can cause lumbosacral dysfunction.

On March 14, 2011, Dr. Yen noted that Plainifis irritable and that he was not taking
Risperidone correctly. Plaintiff pprted irritability, anger, decread concentration, and nightmares.

On March 18, 2011, Plaintiff saw Paulette Stronczek, Ph.D. Plaintiff was not comfortable
attending therapy without his girlfriend present. He reported wanting to hit men. He had
conversations with people “no one else can see,” who told him to do bad things. Dr. Stronczek
observed that Plaintiff appeared restless andhisadalking cane to expss his feelings, swinging
it during the therapy session. Post traumatic stressdbr and psychotic disorder were diagnosed.

On April 8, 2011, Plaintiff reported receiving ndieéfrom his current pain medication and
was ambulating with a cane. Associated pamppms included inability to perform activities of
daily living, concentrate, and anxiety.

On April 25, 2011, Dr. Yen noted irritability, outtsis of anger, and isolation. Dr. Yen noted
that Plaintiff was taking his 20mg Citalopram daily, but incorrectly. His mood worsened with the
medication. He continued to be distractible amt@d papers out of the trash can during treatment.
He still had nightmares of childhood abuse and decreased concentration, interest, and appetite.
Plaintiff was anxious and hopeless. He denidllibtimations but still saw his dead friend. He was
paranoid and concerned with the level of orgaroman his provider’s office. His active outpatient
medications were listed as Citalopram, Gabape@uaifenesin, Omeprazole, Dilantin, Pyridoxine,
Risperidone, and Tramadol. He walked with a c@&remental status examination, agitated motor

activity was noted, his affect was labile, andihgght, judgment, and impulse control were poor.
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Given the “possible decrease in seizure thresihdlie to] drugs like Risperidone,” Plaintiff's
medication dosage was changed. Dr. Yen also swggydsat Plaintiff start taking Depakote as a
mood stabilizer, but Plaintiff declined because he does not like needles. Citalopram was
discontinued, since it worsened his mood.

In an April 27, 2011 psychotherapy progress note, Dr. Stronczek noted that Plaintiff had
recently beat up his sister’s boyfriend. Plaintiff had no remorse and was unable to understand
potential consequences for his behavior. H®red chasing down motorists who looked at him,
“unable to comprehend consequences.” (AR 794). Plaintiff was hyperactive and continued to have
visual and auditory hallucinations. He insisteat this girlfriend “knew” these people were present.

The session ended when Plaintiff needed to gahdpvalk due to back pa Dr. Strongczek noted:
“Therapy may not be very effective, as patient’s judgment is very poor. He seems to be functioning
because he mostly stays at home and girlfriend cares for lkim.”

On June 15, 2011, Plaintiff was discharged from pain management because his “condition
is stable” and his “pain management has been optimized.” (AR 890).

On June 15, 2011, neurologist Jiang, M.D. fedit tAlaintiff's seizures were suggestive of
temporal lobe epilepsy. Plaintiéported that his seizures begaB007; his girlfriend reported that
he was unaware of his surroundingsen the seizures occurred, which was about twice a month.
Plaintiff described the seizures as beginning witrange taste in his mouth, with both sides of his
body locking up and his eyes blinking. He reported lieattarted taking Dilantin in prison. He had
had multiple head injuries. A brain MRI was ordered, and he was restricted from driving until he

was free of seizures for at least six montha. physical examinatiorr. Jiang noted reduced

12



vibration sensitivity in the toes bilaterally andlueed sensation in the lower legs. Plaintiff's gait
was observed to be antalgic, with a cane.

On June 20, 2011, Dr. Cosio, a aia psychologist, noted that Plaintiff missed a scheduled
initial assessment in the “JB/Pain Individual Psychotherapy Clinic.” He noted that Plaintiff’'s mental
health records showed that, at intake, his assessment indicated that he may require a higher level of
monitoring when prescribed opioid drugs.

B. Plaintiff's Testimony

Early in the hearing, Plaintifras standing and leaning on his cane. He asked to lie on the
floor to relieve his back pain, which the ALJ initially refused but then allowed later in the hearing.
The ALJ described Plaintiff as sitting in a seme¢lining position. Plaintiff wore knee braces to the
hearing and walked with a cane. Plaintiff requested permission to use the bathroom during the
hearing due to problems with diarrhea.

Plaintiff completed the eighth grade in school and last worked in 2009.

Plaintiff testified that he was unable to work doieack pain. He stated that he could lift five
to ten pounds and needed help rising from the toilet. He can stand for ten minutes if he is leaning
on something and can sit for thirty seconds without pain. He estimated that he could walk less than
fifty yards. He did not walk aund his house without a cane. Hesiphis days lying on the living
room floor; sleeping in a bed hurt his back.

Plaintiff testified that his medication did ndfextively control his pain and that it had been
recently increased. He testified that he needdi@ own six or seven times a day for five to ten

minutes. The ALJ noted from the prison recordd Biaintiff was given a bottom bunk, back brace,
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and cane in prison. Plaintiff's attorney stated #aintiff reported having long history of seeing
ghosts. Plaintiff testified that, while in prison, he was lucky to a see a doctor every six months.

Plaintiff testified that he started experiencing seizures in 2007. He testified that he has
seizures twice a week, on average, and that the seizures last five to ten minutes, during which his
body locks up, his eyes rddack, and he “blacks out.” (AR 57). It takes Plaintiff half an hour to
become coherent following a seizure. Occasioradlipses control of his bowels or bladder during
a seizure. He testified that he does not go thitspital after seizures because he “can’t stand the
freaking people looking at me armith me.” (AR 58). He was corigmt with his medical regimen,
unless his stomach was “so messed up” he coofdolerate the medication. (AR 58). Plaintiff
reported on the May 7, 2010 Adult Disability Reportradhat he had about nine seizures during
the first two months after his release from @ni®n March 1, 2010, stating thas last seizure had
been one week earlier.

Plaintiff began hearing voices while he wagpimson attributed to “Leroy [and] Reggie.”
“Reggie,” who died thirty years daar, told him not to kill people. Plaintiff could not stand people,
and did not “go around” them. (AR 61). “Leroy” oehim “beat up” people Plaintiff does not like.
The week prior to the hearing, Plaintiff attengpte hit the mailman witlnis cane for asking a
stupid question. He also assaulted his sisteogfriend. His girlfriend did not allow him to
accompany her to the grocery store becausedutdwalways get into it” with people. (AR 61).
Plaintiff had bars on his doors and windows at homé&abhe did not have to worry about people
coming in to talk to him. It was his “owpersonal prison cell.” (AR 68). In a May 18, 2010 Adult
Function Report, Plaintiff reported that, if meent out, he was accompanied by his sister or

girlfriend because he did not like people, hates men, and “don’t trust nobody.” (AR 190).
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Plaintiff hates telephones. He doesn't like pedplling him what to do and has a very short
attention span when following spoken instructidtesreported that he does not sleep well, sleeping
only three hours at night because he thinks somesowatching him. His sister color codes his
clothes, and his girlfriend shaves him.

C. Written Statement of Witness C. Pokropinski

On May 6, 2010, Social Security Administaatiinterviewer C. Pokropinski conducted a
face-to-face interview with Plaintiff. She obserwbdt he had difficulty with concentrating and
talking and that he talked a lot about ghosts in his sister’s house.

D. Report of Contact with Loretta Gunn

On October 5, 2010, witness C. Mathews inw@med Loretta Gunn, Plaintiff's sister. She
reported that Plaintiff lives with family. Sometimes, he needs to be by himself in his room. He has
no friends. Sometimes he yells at his sister’s boyfriend or walks out of the room when angry. He
spends minimal time in stores, does not talk tghi®ors, and keeps to himself. He likes things done
his way.

E. Written Statement of Loretta Gunn

Ms. Gunn wrote that Plaintiffannot sleep and walks through the house at night. He thinks
someone is going to get him in his sleep. She reghtinte Plaintiff forgets things, does not prepare
his own meals, becomes angry if someone kafiswhat to do, does not do house or yard work,
becomes frustrated and irritated, does not speraiitin other people, has a short attention span,
and does not go out alone. She wrote that Plinas problems getting along with family, friends,
neighbors, and others, due to his “bad attitude, "Rifentiff stays away &rm authority figures, and

that Plaintiff cannot handle stress.
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She reported that Plaintiff cannot drive duedad rage and seizures. She stated that, if
Plaintiff goes to the store, he is not there Ibagause he cannot stand being around people. Plaintiff
cannot pay bills and does not know how to use a checkbook or savings account.

She stated that Plaintiff has a bad bad&.has problems with lifting, squatting, bending,
sitting, talking, understanding, concentrating and completing tasks, memory, and following
instructions. He cannot go to sleep. He usksee and back brace, which he was given while in
prison, and that he uses them while walking.

Ms. Gunn supplemented her statement to say that Plaintiff was very angry and wanted to
fight. She also reported that his seizures increased in frequency.

F. Vocational Expert Testimony

Vocational expert Knutson testified that a hyyaitcal worker who needed to use a cane was
limited to sedentary work because he could not perform the [two-handed] tasks required by light
work. Generally speaking, jobs that do not requiteraction with the public are “production jobs”
that require the use of both hands. (AR 76). 8tdg work that does not require public contact
includes grind machine operators, packers, and bench assemblers.

An individual who needs to change positionswat,” with those other restrictions, would
not be employable.

If the hypothetical individual needs to stdnda couple minutes each hour, job availability
would not be negatively impacted.

An individual who needs to stand every rathutes, for only one minute, but who could
maintain concentration and attention to his taslyld be employable, but in a number of available

jobs reduced by thirty percent.
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If the individual needs to stand more oftédme individual could not focus on the job and
would be unemployable.

An individual incapable of being focused nyp@ercent of the time would not be able to
sustain employment.

STANDARD OF REVIEW

The Social Security Act authorizes judiciaviev of the final dedion of the agency and
indicates that the Commissioner’s factual findingsst be accepted as conclusive if supported by
substantial evidence. 42 U.S.C. § 405(g). Thusua ceviewing the findingsf an ALJ will reverse
only if the findings are not supported by substantial evidence or if the ALJ has applied an erroneous
legal standardSee Briscoe v. Barnhad25 F.3d 345, 351 (7th Cir. 2005). Substantial evidence
consists of “such relevant evidence as aaealsle mind might accept as adequate to support a
conclusion.”Schmidt v. Barnhay895 F.3d 737, 744 (7th Cir. 2005) (quotiagdgel v. Barnhart
345 F.3d 467, 470 (7th Cir. 2003)).

A court reviews the entire administrative recbrud does not reconsider facts, re-weigh the
evidence, resolve conflicts in evidence, decide questions of credibility, or substitute its judgment
for that of the ALJSee Boiles v. Barnhai395 F.3d 421, 425 (7th Cir. 2008)jfford v. Apfe] 227
F.3d 863, 869 (7th Cir. 2000Butera v. Apfel173 F.3d 1049, 1055 (7th Cir. 1999). Thus, the
guestion upon judicial review of &1LJ’s finding that a claimant is not disabled within the meaning
of the Social Security Act is nethether the claimant is, in fact, disabled, but whether the ALJ
“uses the correct legal standards and the decision is supported by substantial evitetthey.
Astrue,705 F.3d 631, 636 (7th Cir. 2013) (citi@gConnor-Spinner v. Astryé27 F.3d 614, 618

(7th Cir. 2010)Prochaska v. Barnhard54 F.3d 731, 734-35 (7th Cir. 200Bgrnett v. Barnhart
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381 F.3d 664, 668 (7th Cir. 2004)). “[I]f the Commissioo@mmits an error of law,” the Court may
reverse the decision “without regard to the vatuoh evidence in support of the factual findings.”
White v. Apfel167 F.3d 369, 373 (7th Cir. 1999) (citiBgion v. Chater108 F.3d 780, 782 (7th
Cir. 1997)).

At a minimum, an ALJ must articulate his ayss$ of the evidence in order to allow the
reviewing court to trace the path of his reasorand to be assured that the ALJ considered the
important evidenceSee Scott v. Barnhar297 F.3d 589, 595 (7th Cir. 200BDiaz v. Chater55
F.3d 300, 307 (7th Cir. 1995Freen v. Shalala51 F.3d 96, 101 (7th Cir. 1995). An ALJ must
“build an accurate and logical bridge from the @nde to [the] conclusioso that, as a reviewing
court, we may assess the validity of the agenioya decision and afford [a claimant] meaningful
review.” Giles v. Astrug483 F.3d 483, 487 (7th Cir. 2007) (quotiBgott 297 F.3d at 595)kee
also O’Connor-Spinner627 F.3d at 618 (“An ALJ need not specifically address every piece of
evidence, but must provide a ‘logical bridgetween the evidence and his conclusionguijawski
v. Halter, 245 F.3d 881, 889 (7th Cir. 2001) (“[T]he ALasalysis must provide some glimpse into
the reasoning behind [the] decision to deny benefits.”).

DISABILITY STANDARD

To be eligible for dability benefits, a claimant must establish that he suffers from a
“disability” as defined by the Social Security thand regulations. The Act defines “disability” as
an inability to engage in any substantial galiactivity by reason of any medically determinable
physical or mental impairment that can be expected to result in death or that has lasted or can be
expected to last for a continuous period ofless$ than twelve months. 42 U.S.C. § 1382c(a)(3)(A).

To be found disabled, the claimant’s impairnmanst not only prevent him from doing his previous
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work, but considering his age, education, and work experience, it must also prevent him from
engaging in any other type of substantial gainftivag that exists in ginificant numbers in the
economy. 42 U.S.C. § 1382c(a)(3)(B); 20 C.F.R. § 416.920(e)-(f).

When a claimant alleges a disability, Socie¢&ity regulations provide a five-step inquiry
to evaluate whether the claimant is entitled todfigs. 20 C.F.R. § 416.920(a)(4). The steps are: (1)

Is the claimant engaged in substantial gainful actvilfyyes, the claimant is not disabled, and the
claim is denied; if no, the inquigyroceeds to step two; (2) Dod® claimant have an impairment

or combination of impairments that are severefiotf the claimant is natisabled, and the claim

is denied; if yes, the inquiry proceeds to stapeh(3) Do(es) the impairment(s) meet or equal a
listed impairment in the appendix to the regulations? If yes, the claimant is automatically considered
disabled; if not, then the inquiry proceeds to $tep; (4) Can the claimant do the claimant’s past
relevant work? If yes, the claimant is not dhieal, and the claim is desd; if no, then the inquiry
proceeds to step five; (5) Can the claimant perform other work given the claimant's RFC, age,
education, and experience? If yes, then the claimanit disabled, and the claim is denied; if no,

the claimantis disabled. 20 C.F.R. 8§ 416.920(a)(4)(i)s@galso Scheck v. Barnha357 F.3d 697,
699-700 (7th Cir. 2004).

At steps four and five, the ALJ must consider an assessment of the claimant’s residual
functional capacity (“RFC”). The RFC “is an radhistrative assessment of what work-related
activities an individual can perform despite [his] limitatiori3iXon v. Massanari270 F.3d 1171,

1178 (7th Cir. 2001). The RFC should be based on evidence in the @aitd. Astrue539 F.3d

668, 676 (7th Cir. 2008) (citing 20 C.F.R. § 404.1545(a)(3)). The claimant bears the burden of
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proving steps one through four, whereas the burden at step five is on théusdwskj 245 F.3d
at 886;see also Knight v. Chates5 F.3d 309, 313 (7th Cir. 1995).
ANALYSIS

Plaintiff seeks reversal and remand of the Alfiiding of not disabled on the basis that (1)
the ALJ improperly determined Plaintiff's RF(2) the ALJ failed to properly assess the opinions
of treating physician Dr. Kadah and the state agency consulting physicians; and (3) the ALJ
improperly evaluated Plaintiff's credibility. BiCommissioner responds that the ALJ’s credibility
and RFC determinations are supported by substantial evidence. The Court considers each argument
in turn.

A. Residual Functional Capacity

The RFC is a measure of what an individten do despite the limitations imposed by his
impairmentsYoung v. Barnhart362 F.3d 995, 1000 (7th Cir. 2004); 20 C.F.R. § 416.945(a). The
determination of a claimant's RFC is a leg@cision rather than a medical one. 20 C.F.R. §
416.927(e)(2)Diaz, 55 F.3d at 306 n.2. The RFC is an issuegis four and five of the sequential
evaluation process. SSR 96-8p, 1996 WL 374184Jda8/ 2, 1996). The ALJ's RFC finding must
be supported by substantial eviderckfford, 227 F.3d at 870.

“The RFC assessment is a function-by-fumctassessment based upon all of the relevant
evidence of an individual's dlty to do work-relatel activities.” SSR 96-8p, at *3. The relevant
evidence includes medical history; medical siging laboratory findings; the effects of symptoms,
including pain, that are reasonably attributeglt@edically determinable impairment; evidence from
attempts to work; need for a structured livervironment; and work evaluations, if availalite.

at *5. In arriving at an RFC, the ALJ “must consider all allegations of physical and mental
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limitations or restrictions and make every reasondbdet¢o ensure that the file contains sufficient
evidence to assess RF@I” In addition, he “must consider limitations and restrictions imposed by
all of an individual's impairments, even tho$mt are not ‘severe’ because they “may—when
considered with limitations or restrictions duether impairments—be critical to the outcome of a
claim.” Id.

1. At-will Sit/Stand Option

The relevant section of the RFC at issue mtesithat Plaintiff “needs to use a cane for
ambulation and will need to alternate betweimg and standing at will, but will not spend more
than one minute of every twenty minutes in the workday shifting position and will remain on task
when he is shifting position.” (AR 16). Remand is required because the inclusion of an at-will
sit/stand option is, on its face, internally incongisteith the limitation that Plaintiff will spend no
more than one minute of every twenty minutes shifting position. In addition, the testimony of the
vocational expert suggests that no jobs wdwddavailable with thgiven RFC. Although the
Commissioner acknowledges this argument by Plaintiff, the Commissioner offers no substantive
response.

First, the ALJ does not explain how Plaintfin be permitted to alternate between sitting
and standing “at will” and at the same timelingited to changing position for only one minute
every twenty minutes. When an ALJ includesoation for the claimant to switch between sitting
and standing “at will,” the ALJ limits the pobt employment opportunities for the individual to
those in which he can switch between sittindg atanding “as frequently as he chooskepez v.
Astrue No. 10 CV 08024, 2012 WIL030481, at *10 (N.D. Ill. Mar27, 2012) (noting that “[a]

sit/stand option at will is frequég used in the Seventh Circuit, demonstratingt thn ‘at will’
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option is a sufficient specification ofuency of the individual’s need” (citi@plewski v. Astrue
302 F. App’x 488, 492 (7th Cir. 2008Rooks v. Chater91 F.3d 972, 976 (7th Cir. 1996);
Schneeberg v. Astrué69 F. Supp. 2d 946, 949 (W.D. Wis. 200%))he ALJ meant to only allow
Plaintiff to change position for one minute everghty minutes, then the ALJ should have left out
the option for Plaintiff to change positions faill.” The inclusion ofboth creates an apparent
internal inconsistency within the RFC.

Moreover, the vocational expert testified that the need to change positions only a couple of
minutes each hour would have a minimal impact on the number of possible jobs and that the need
to change position one minute out of every twenityutes would reduce the numbers of jobs he had
identified by approximately thirty percent. The vocational expert further testified that if the
individual needed to change positiansrefrequently than for one minute every twenty minutes
or if he were off task when changing positiptige individual would be unemployable. Thus, if
Plaintiff needs to be able to change positiongiitat a greater rate than for one minute every
twenty minutes or, if he is off task whilearging positions every twenty minutes, he would be
unemployable.

This internal inconsistency, especially ight of the vocational expert’s testimony, requires
remand for reconsideration because the Graumhot trace the path of the ALJ’'s reason8&g Scott
v. Astrue 647 F.3d 734, 740 (7th Cir. 2011) (finding that the ALJ failed to identify any medical
evidence to substantiate her belief that the clainvastable to meet certain physical requirements);
Briscoe 425 F.3d at 352 (finding that the ALJ did mofplain how he arrived at the exertional
limitations in the RFC and that necord evidence supported the RAgg]son v. AstrueNo. 10-cv-

3268, 2013 WL 869957, at *9 (C.D. Ill. Jan. 25, 2013) (reversing the ALJ’s decision, in part,
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because the RFC findings were internally inconsistéhtles v. AstrueNo. 11 C 4795, 2012 WL
3961221, at *13 (N.D. Ill. Sept. 4, 2012) (finding thapects of the ALJ’s decision concerning the
plaintiff's obesity were internally inconsistent).

Second, even if the ALJ meant to limit Piinto only changing positions for one minute
every twenty minutes and the “at will” language is superfluous, the ALJ does not explain how
Plaintiff can “remain on task,” another elem of the RFC, while changing positions. The
vocational expert identified sedentary “productjobs” that require the use of both hands. The
vocational expert also testified that for there tadenore than a thirty-peent decrease in available
jobs, Plaintiff would have to be able to staytask while changing positions for one minute every
twenty minutes. It is unclear hoRlaintiff is to stay on task in a job that requires the use of both
hands while changing to a standing position when he requires the use of his cane while standing.

Finally, the ALJ fails to explain how he detenad in the first place that Plaintiff “would
not spend more than one minute of every 20 minutes shifting position and will remain on task when
shifting.” The ALJ identifies no medal evidence, testimony from Ptaiif, or testimony from a fact
witness in support of this finding. Thus, the ALJ has failed to build a logical bridge between the
evidence and the RFC in this regaé@de Scott v. Astrué47 F.3d 734, 740 (7th Cir. 2011) (finding
that the ALJ did not build a “logical bridge” wh she did not identifgny medical evidence to
substantiate the finding that the plaintiff cosldnd for six hours in a regular day and lift ten to
twenty pounds)Washington v. ColvirfNo. 12 C 4995, 2019/L 1903247, at *11 (N.D. Ill. May
7, 2013) (finding that the ALJ failed to build a logi bridge that the plaintiff’s migraines would

only result in being off task ten percent of thekwday because the ALJ offered no explanation for
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the finding and appeared to have adopted thetivoed expert’s testimony regarding off-task time
in the work force).

Accordingly, the Court remands for further peedings regarding this element of the RFC.
2. Physical Impairments

The ALJ found that Plaintiff is capable oaating or walking six hours in a day. Plaintiff
identifies several bases on which the ALJ relietbtmulate the exertional limitations of the RFC
that Plaintiff asserts are unsupported by the evidence of record. The Court considers each in turn.

First, the ALJ stated that Plaintiff hawbt undergone knee surgery. However, the record
indicates that Plaintiff had lekinee surgery in 1983, that he Halhteral leg surgery in 2000, and
that a surgical scar was noted on his left knee. The ALJ does not discuss this evidence.

Second, the ALJ stated that Plaintiffs back brace, knee braces, and cane were not
“prescribed” by a physician. Although there are no “priptions” per se in the record, Plaintiff was
given the back brace, knee bracasd cane by his treating physicians. In prison, Dr. Elrod gave
Plaintiff a cane and a knee brace. Treating physiDia Kadah noted Plaintiff’'s balance was only
fair, prescribed both a back brace and an abdornindér, and confirmed that Plaintiff required an
assistive device for ambulation. The ALJ faileddiscuss this evidence from Dr. Elrod and Dr.
Kadah. Although the ALJ noted thagiitiff did not take a cane to the consultative examination and
walked with a normal gait, the Alfdiled to note that Plaintiff wor@back brace to that appointment
and that he was unable to stoop and squat.

Third, the ALJ stated that “[nJumerous otheaexnations have revealed that the claimant
walks with a normal gait, or that he retainsdtional abilities that are inconsistent with his

allegations.” (AR 17). In support, the ALileas records at pages 260, 282, 314, and 781; however,
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Plaintiff correctly notes that none of thgsages indicates a “normal gait.” The Commissioner
admits as much, (Def. Br. 9), and in an attetojgiave the ALJ’s analysis, the Commissioner points
to the pages that support the ALJ’s observatlmyuaPlaintiff’'s normal gait. Yet, the ALJ did not
cite those pages. Moreover, the ALiJdd to cite the records that noteamormalgate. SegAR
802, 812, 815, 900, 919).

Fourth, the ALJ found that the only physicianpimsed imitation is to avoid certain bending
positions. However, Dr. Kadah limited Plaintiff $gdting no more than thirty minutes at a time,
standing no more than twenty minutes at a time, rarely lifting twenty pounds, only occasionally
lifting ten pounds, and sitting and standing or wadkno more than a total of less than two hours
a day. Moreover, the treatment notes reflect tieateported an inability to perform activities of
daily living due to painSee(AR 803) (April 8, 2011).

Fifth, the ALJ relied on Plaintif§ discharge from the pain clinic and the July 14, 2011 report
that “he was not currently experiencing pain” dmaais for finding that Platiff can sit, stand, and
walk for six hours. While there is a notation fpatient pain recorded” of “0” in a July 14, 2011
neurology clinic status evaluation by the nurse fawes, Plaintiff was not being evaluated for his
chronic pain. And, later in the treatment notes leydbctor from the same visit, Plaintiff reported
chronic back pain, the doctor noted that thanexf the lower extremities was limited because of
lower back pain, and Plaintiff had reduced vilatbilaterally in the ankles and toes. (AR 927). The
ALJ did not discuss this favorable evidence.

Plaintiff's suggestion that statements in hisctiarge note from the pain clinic state that he
would require “a higher level of monitoring” is incorrect. Plaintiff was discharged from the pain

clinic on June 15, 2011, with the notation that Plaintiff's “condition is stable and . . . his pain
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management has been optimized.” (AR 890). Thatiast further provides that Plaintiff was being
discharged back to his treating physician’s care for ongoing management and medication refills. On
June 20, 2011, Plaintiff missed an appointmeniridividual therapy, and the note for that date
mentioned that evaluation scores at in-take suggested that Plaintiff may require a “higher level of
monitoring (i.e. smaller prescriptions, more frequent visits, referral to a specialist, etc.).”

The factual errors noted in this section, in combination, make it impossible for the Court to
uphold the ALJ's RFC determination, and remandgsiired for reconsideration of this evidence.
3. Mental Impairments

Plaintiff argues that the RFC fails to refleapairments resulting from Plaintiff's psychosis,
including his hallucinations anddypoor insight, poor judgment, and poor impulse control. The ALJ
dismissed these impairments on the basis thatti#ffdiad not seen “Reggie” in prison, there was
no corroboration that Plaintiff experiences hallutimas, the records indigathat Plaintiff does not
experience suicidal ideation, and Plaintiffs not been violent since leaving prison.

First, Plaintiff cites no evidence other thas twvn testimony that he saw “Reggie” in prison.
In fact, in a prison treatment record dated 221y2009, Plaintiff denied hallucinations or delusions.
(AR 256). The ALJ cited a sepamati notation by Dr. Zhang on the sadee that Plaintiff denied
hallucinationsSegq AR 19) (citing Ex. 13F/89); (AR 862). Plaintiff attempts to discredit the ALJ’'s
reliance on Dr. Zhang’s notation because it refegdrPlaintiff’s condition on that date: “He has no
[flight] of ideas, no loose association, no auditory or visual hallucinations, no delusions, and no
suicidal or homicidal ideatioduring the interview toda¥yYet, Plaintiff does not acknowledge the
other treatment note from that date in which haekkhallucinations, nor does Plaintiff point to any

other treatment record from his time in prisorwhich he reported hallucinations. Nevertheless,
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because the Court is remanding for other reasameemand, the ALJ shall discuss both treatment
notes at pages 256 and 862 of the Administrative Record.

Second, Plaintiff argues that medicatcords and lay witnesses corroborate his
hallucinations. However, the ALJ is correct that tbcords of Plaintiff igorting hallucinations all
began after he was released from prison. On June 11, 2010, the consultative examiner noted that
Plaintiff was observed talking to someomwbo was not present. (AR 347). On May 26, 2010,
Plaintiff reported to consultative psychological examiner Dr. Walters that “Reggie,” a ghost, had
been following him for over twenty years. (AR 344). On July 15, 2010, Plaintiff reported to the
social worker at the VA clinic that he couldesand talk with his deces friend “Reggie.” (AR
725, 727-28)). On September 13, 2010, Plaintiff replodt@ing treatment at the VA clinic that he
had seen his friend “Reggie” and believed tRatggie” was following him. (AR 713). On October
18, 2010, Dr. Yen noted that Plaintiff reported seeing “Reggie.” (AR 854). On March 18, 2011,
Plaintiff reported to Dr. Stronczek that he taldgh three people that no one else can see. (AR 804-
05). On April 25, 2011, Plaintiff reported that $es “Reggie.” (AR 796). On April 27, 2011, Dr.
Stronczek noted that Plaintiff continued to talk about “Reggie,” “Leroy,” and the other person he
sees. (AR 794). The ALJ did not err in his analg$iBlaintiff's mental impairments by noting that
the reports of hallucinations only became docueafter Plaintiff was released from prison.

Third, the ALJ correctly noted that there wascorroboration for Plaintiff's alleged suicide
attempt. However, the ALJ's categorical statement that Plaintiff “does not experience suicidal
ideation” is not correct. On July 15, 2009, in pridelaintiff reported a histry of suicidal thoughts.

(AR 253, 254). On July 15, 2010, aftes helease from prison, Plaiffitienied suicidal ideation but

reported his attempted suicide ten years eafheR 725). Subsequently, on September 13, 2010,
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suicidal ideation was noted. (AR 714). On remandAth&shall consider the evidence of a history
of suicidal ideation in the context of the records in which Plaintiff denies suicidal ideation.

Similarly, the ALJ incorrectly stated that tkees no record of Plaintiff being involved in
violent behavior after the date of his incarcenafor battery. (AR 19). Iprison, Plaintiff was noted
as being argumentative and abusive during a visit for follow up on physical health concerns. (AR
272). Plaintiff testified that, one week before trearing, he beat up the mailman for asking stupid
guestions. (AR 63-64). On September 13, 2010,itidal ideation was noted. (AR 714). Although
Plaintiff points to a treatment note on July 15, 2@88t Plaintiff reported a history of homicidal
thoughts, he fails to note that he also reportatl e never had any intention or plans to follow
through on those thoughts. (AR 253). On April 27, 2@aintiff reported, in the presence of his
girlfriend, that he had beaten s sister’s boyfriend recently besauthe boyfriend had beaten his
sister. (AR 794). The ALJ shall discuss these reports of violent behavior in his decision.

Finally, Plaintiff notes that his treating p$yatrists repeatedly noted poor insight, poor
judgment, and poor impulse contr8ee(AR 714, 728, 797, 808, 842). The ALJ did not discuss
these clinical findings. On remand, the ALJ shall incorporate a discussion of this evidence in the
mental RFC assessment.

B. Weight Given to Treating Physician Opinion

An ALJ must give the medical opinion of aa&ting doctor controlling weight as long as the

treating source’s opinion on the issue(s) efrlature and severity of [a claimant’s]

impairment(s) is well-supported by medically acceptable clinical and laboratory

diagnostic techniques and is not inconsisteith the other substantial evidence in

[a claimant’s] case record . ... Whea do not give the ¢ating source’s opinion

controlling weight, we apply the factorstésl in paragraphs (c)(2)(i) and (c)(2)(ii)

of this section, as well as the factors in paragraphs (c)(3) through (c)(6) of this

section in determining the weight to give the opinion. We will always give good
reasons . . . for the weight we give to your treating source’s opinion.
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20 C.F.R. 8 416.927(c)(23ee also Schaaf v. Astri&02 F.3d 869, 875 (7th Cir. 201@auer v.
Astrue 532 F.3d 606, 608 (7th Cir. 2008)pfslien v. Barnhart439 F.3d 375, 376 (7th Cir. 2006);
SSR 96-8p; SSR 96-2p, 1996 WL 374188 (Jul. 2, 1996pther words, the ALJ must give a
treating physician’s opinion controlling weight if (1) the opinion is supported by “medically
acceptable clinical and laboratory diagnostic techniques” and (2) it is “not inconsistent” with
substantial evidence of recosichaaf 602 F.3d at 875.

The factors listed in paragraphs (c)(2)(i) through (c)(6) are the length of the treatment
relationship and the frequency of examination,ntaire and extent of the treatment relationship,
supportability, consistency, specialization, and ofhetors such as the familiarity of a medical
source with the case. 20 C.F.R. § 416.927(c). théftreating source’s opinion passes muster under
[8 404.1527(c)(2)], then there is no basis on which the administrative law judge, who is not a
physician, could refuse to accept Rlnzio v. Astrue630 F.3d 704, 713 (7th C2011) (internal
guotation marks omitted) (quotirtgofslien 439 F.3d at 376). Courts have acknowledged that a
treating physician is likely to develop a rapport with his or her patient and may be more likely to
assist that patient in obtaining benef&shmidt v. Astrye496 F.3d 833, 842 (7th Cir. 2007). An
ALJ is entitled to discount the medical opinion dfeating physician if it is inconsistent with the
opinion of a consulting physician or when the tregphysician’s opinion is internally inconsistent,
as long as the ALJ gives good reasddampbell v. Astrue627 F.3d 299, 306 (7th Cir. 2010);
Schaaf 602 F.3d at 87Fkarbek 390 F.3d at 503.

Plaintiff argues that the ALJ erred in hssassment of the opinionffered by Dr. Kadah,
Plaintiff's treating physician, because the ALJ gaeéher controlling weight nor great weight to

Dr. Kadah’s opinion that Plaintiff's osteoarthrisrehic back pain, seizures, and depression prevent
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him from sitting more than thirty minutes at a time, standing more than twenty minutes at a time,
and sitting more than a total of four hours in a day.

The Court finds that the ALJ erred by givifidgtle weight” to Dr. Kadah'’s opinion on the
basis that the opinions are inconsistent withrcord. The ALJ provideno explanation for why
the physical restrictions imposed by Dr. Kadahiacensistent with Plaintiff's degenerative back
and knee conditions, both of which require the use of a brace and a cane. Dr. Kadah saw Plaintiff
on a bi-monthly basis, for half an hour tolayur. Yet, the ALJ ignores Dr. Kadah’s opinion that
Plaintiff requires “very frequent” unscheduled bretikselieve spine painnal that he must be in
a supine position at least 25% of the time. Although the Commissioner’s brief cites treatment
records that support the ALJ’s decision, there is no citation by the ALJ to any treatment records in
the portion of his decision wghing Dr. Kadah’s opinion. On remand, the ALJ shall properly weigh
Dr. Kadah’s opinion in light of the treating rétmship and fully discuss the evidence in the
treatment records.

As for Plaintiff's mental condition, the Alfdund that Dr. Kadah is “unfamiliar with the
claimant’s psychological condition” because Drdih opined on the Lumbar Spine Medical Source
Statement that Plaintiff is incapable of “even ‘lswess’ work” because of “his schizo affective
disorder per psychiatry.” (AR 20) (citing AB21). The ALJ also discredited the opinion because
it appeared prepared for the disability hearind aot in the normal course of treatment. However,

Dr. Kadah had Plaintiff evaluated for post tratimatress disorder and depression in June 2010,
referred Plaintiff for counselingnd reviewed the medical recorddadiscussed it with Plaintiff’s
various other providerSeg AR 365, 375, 377, 397, 719). Moreover, the question was asked of Dr.

Kadah in the context of providing a medical opmon the Lumbar Spine Medical Source Statement
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form and, thus, should be considered in that cdrated not as if it were being given as an opinion
on mental residual functional capacity. The ALdirected to discuss Dr. Kadah'’s opinion in this
context.

Plaintiff also argues that the ALJ’s analysishe consultative psychological opinions of Dr.
Johnson and Dr. Pressner is so vague as to bengksess: “ . . . has meaitlimitations, but can still
perform work.” (AR 20). On remand, the ALJ iseflited to provide a more thorough and example-
based examination of these opinions.

C. Credibility

In making a disability determination, social security regulations provide that the
Commissioner must consider a claimant’s statements about his symptoms, such as pain, and how
the claimant’s symptoms affect his daily life and ability to w@ke20 C.F.R. § 416.929(a).
However, subjective allegations of disablingytoms alone cannot support a finding of disability.

Id. In determining whether statements of pain contribute to a finding of disability, the regulations
set forth a two-part test: (1) the claimant nustvide objective medical evidence of a medically
determinable impairment or combination of impairments that reasonably could be expected to
produce the alleged symptoms; and (2) once arhakJound an impairment that reasonably could
cause the symptoms alleged, the ALJ must considentensity and persistence of these symptoms.

Id.

The ALJ must weigh the claimant’s subjective complaints, the relevant objective medical
evidence, and any other evidence of the following factors:

(2) The individual’s daily activities;

(2) Location, duration, frequency, and intensity of pain or other symptoms;

(3) Precipitating and aggravating factors;
4) Type, dosage, effectiveness, and side effects of any medication;
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(5) Treatment, other than medication, for relief of pain or other symptoms;

(6) Other measures taken to relieve pain or other symptoms;

(7) Other factors concerning functional limitations due to pain or other symptoms.
See20 C.F.R. 8§ 416.929(c)(3). In making a credibitistermination, Social Security Ruling 96-7p
provides that the ALJ must consider the reas @ whole, including objective medical evidence,
the claimant’s statement about symptoms, angistants or other information provided by treating
or examining physicians and other persons atimutonditions and how the conditions affect the
claimant, and any other relevant evider8®eSSR 96-7p, 1996 WL 374186 (Jul. 2, 199&k also
§ 416.929(c)(1).

An ALJ is not required to give full credit tvery statement of pain made by the claimant
or to find a disability each time a ala@nt states he is unable to wdslkee Rucker v. Chat€2 F.3d
492, 496 (7th Cir. 1996). However, Ruling 96-7p provides that a claimant’s statements regarding
symptoms or the effect of symptoms on his ability to work “may not be disregarded solely because
they are not substantiated by objective evider88R 96-7p at *6. “Because the ALJ is ‘in the best
position to determine a witness’s truthfulness amthf@htness . . . this court will not overturn an
ALJ’s credibility determination unless it is ‘patently wrongstideler v. Astrué88 F.3d 306, 310-
11 (7th Cir. 2012) (quotin§karbek v. Barnhar390 F.3d 500, 504-05 (7th Cir. 2004&e also
Prochaska454 F.3d at 738. Nevertheless, “an ALJ nagstquately explain his credibility finding
by discussing specific reasons supported by the red@egper v. Colvin712 F.3d 351, 367 (7th
Cir. 2013) (citingTerry v. Astrue580 F.3d 471, 477 (7th Cir. 2009)).

Because the Court is remanding for furti@oceedings on the basis of the RFC
determination, the Court directs the ALJ on rentarttiscuss the following evidence in determining

Plaintiff's credibility.
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The ALJ is directed to include discussion of the following evidence when considering

Plaintiff's activities of daily living:

a.

Plaintiff testified that he cannot gothe grocery store because he would “get into

it” with people;

Plaintiff can only shop for five minuteagcompanied by his sister or his girlfriend;
Plaintiff's need to clean his room aridesm his obsessive need for organization,
which his psychotherapist remarked is part of his symptom complex;

Plaintiff's sister helps him to dre&y color-coding his clothes, and Plaintiff's
girlfriend shaves him and cooks for him;

as to whether the testimony that Plaintiff cannot use a checkbook is “dubious,”
evidence from Plaintiff's sister and housemate that he does not know how to use a
checkbook or savings account and cannotwtthyn a budget and how the fact that

he was in the military or has a GED med#mat he can successfully use a checkbook.

The ALJ is directed to explain why Plaintiff's testimony that he becomes irritated with

people and wants to assault them is “dubiddfk 14), explain what weight the ALJ is

giving these statements, and discuss the following evidence:

a.

b.

Plaintiff does not go out unaccompanied,;

Plaintiff's girlfriend accompanied him todhearing not for social purposes or for
enjoyment but to keep him calm;

Plaintiff was not comfortable attending psychotherapy without his girlfriend;

Plaintiff did not go out alone because “he had a bad attitude” (AR 181-82);
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e. Dr. Stronczek noted that Plaintiff “seeta$e functioning because he mostly stays
home and his girlfriend cares for him” (AR 794).

3. In discussing the credibility of Plaintiff ssemony about his seizures, the ALJ is directed
to discuss:

a. in finding Plaintiff's testimony about his seizures “not entirely credible” because
Plaintiff “described a hand cramp as a seizure, indicating the claimant either does
not know what a seizure is, or is grgsskaggerating his symptoms” (AR 19), the
fact that Plaintiff in fact reported thais hand was “seized” when it was cramping;

b. Plaintiff's description of his seizures with his eyes rolling back, his body locking up,
and losing consciousness (AR 57);

C. the fact that Plaintiff gave a similar description to his neurologist (AR 898);

d. whether the ALJ disbelieved the testimohguat the frequency of the seizures or the
testimony about the severity of the seizures.

4. In discussing Plaintiff's credibility regarding his mental limitations, the ALJ will:

a. clarify whether he disbelieves that Ptdfinas hallucinations or whether he believes
that the hallucinations are not limiting;

b. discuss in more detail the prison recaetgarding Plaintiff sreatment for mental

illness and clarify that there is no record evidence of hallucinations while in prison,
including the fact that, on July 22, 2009, Rtdf denied hallucinations or delusions

(AR 256), other than his own current testimony;
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C. discuss the fact that Plaintiff repottaving a different number of children at
different times and that Plaintiff descréthe charges for which he was in prison
differently on occasion in the context of his mental condition;

d. explore whether Plaintiff intended tostéy that he could only sit for thirty
“seconds” without back pain and discuss tkatimony in the context of the treating
physician’s opinion that he could sit for only thirty minutes at a time.

D. Request for an Award of Benefits

Finally, Plaintiff asks that the Commissionedscision be reversed and remanded for an
award of benefits. An award of ihefits, however, is appropriate “only if all factual issues involved
in the entitlement determination have been resolved and the resulting record supports only one
conclusion—that the applicant quads for disability benefits. Allord v. Astrue631 F.3d 411, 415
(7th Cir. 2011) (citindBriscoe 425 F.3d at 356)). This is not ookthose rare situations. Although
Plaintiff requests an award of benefits, Plairfaifs to present an argument in favor of doing so.
The unresolved issues that exist can only be resolved through further proceedings on remand.
Accordingly, this matter is remanded for further proceedings.

CONCLUSION

Based on the foregoing, the Court herdBRANTS the relief sought in Plaintiff's
Memorandum in Support of His Motion for Summary Judgment [DERBVERSES the final
decision of the Commissioner of Social Security, &EMANDS this matter for further
proceedings consistent with this Opinion and Order. The O&MES Plaintiff's request to award

benefits.
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CC:

So ORDERED this 19th day of August, 2014.

s/ Paul R. Cherry
MAGISTRATE JUDGE PAUL R. CHERRY
UNITED STATES DISTRICT COURT

All counsel of record
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