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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

STEPHEN W. ROBERTSON, )
COMMISSIONER OF THE INDIANA
DEPARTMENT OF INSURANCE AND
ADMINISTRATOR OF THE

PATIENT'S COMPENSATION FUND,

Plaintiff,

THE MEDICAL ASSURANCE
COMPANY, INC. n/k/a
PROASSURANCE INDEMNITY
COMPANY, INC.,

)
)
)
)
)
g
V. ) Case No. 2:13-CV-107 JD
)
)
)
)
)
)
Defendant. )

OPINION AND ORDER

This is an insurance dispute betweenandis Patient’'s Compensation Fund, through its
administrator, Stephen W. Robertson, (the ‘tFynand the Medical Assurance Company, Inc.,
(“Medical Assurance”), which previouslysared a physician whoseedical malpractice
spawned over 350 malpractice claims. Those malpeackaims have been litigated extensively
in the Indiana state courts for nearly ten yeard,tha interested parties have litigated for nearly
as long in federal court over who is responsibiehe resulting damages. In this most recent
chapter in the dispute, the Fuhas filed a two-count complaiagainst Medical Assurance. The
first count asserts that Medioassurance breached its dutyggod faith to its insureds in
handling and defending the medical malpractieéms. The Fund argues that it is equitably
subrogated to the insureds’ common law badth f'@dlaim against MedicaAssurance because it
paid those settlements on his behalf. The secoundt@rises out of Medal Assurance’s alleged

failure to pay its share of judgments enterethwor of certain of the malpractice claimants
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against Weinberger. Pursuant to the Indistealical Malpractice Actthe Fund paid those
amounts to the claimants, and is therefore subrddatthe claimants’ rigis to collect against
Medical Assurance. Ind. Code § 34-18-15-4.

Though it had answered thetial complaint, which only raised the bad faith claim,
Medical Assurance has now moved to dismisth the bad faith and statutory subrogation
counts of the Fund’s First Amended ComplaBE 26]. That motion has been fully briefed,
accompanied by extensive supplemental submissions. [DE 27-34, 39, 40]. In an April 3, 2014
order, the Court directed the pas to file briefs stating theposition as to whether the Court
should certify certain questionstize Indiana Supreme Courtygh the lack of applicable
Indiana authority on those issufiB3E 35], and the parties havdetl those submissions as well.
[DE 36, 37]. For the reasons that follow, Medidakurance’s motion to dismiss is denied as to
Count Il. The Court takes the motion under adviserasrnid Count I, and certifies a question to
the Indiana Supreme Court.

|. FACTUAL BACKGROUND

Mark S. Weinberger, M.D., was an otglagologist—an ear, nose, and throat doctor—
who practiced in Merrillville, Indiana unt$eptember 2004. [DE 25 | 5]. He was the principal
owner of Mark Weinberger, M.D., P.C.; the Mduille Center for Advanced Surgery, LLC; and
the Nose and Sinus Center, LL@I.]. Weinberger and each of those entities were insured by
Medical Assurance, now known as ProAssurance Indemnity Companyldirfe. 19]. The
policies carried coverage the amounts required to establigancial responsibility under the
Indiana Medical Malpractice Act, whickere $100,000 per occurrence and $300,000 in the
annual aggregate until July 1, 1999, after which they were $250,000 per occurrence and
$750,000 in the annual aggregatd.][ Medical Assurance in turn submitted certificates of

insurance and applicable surofes to the Fund in order boing the insureds within the
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protections of the Indiana Me&al Malpractice Act, Ind.lfl. T 20]. Those protections include a
cap on liability to the health care provideaf $250,000 per occurrenaith the Fund paying
amounts in excess of that cap, up to its own statutory liit{{ 2, 20 n.1].

Unfortunately for all parties involved, Weintger’'s practice was rife with malpractice,
resulting in over 350 malpracticeaagins being filed against himid].  21]. Weinberger
ultimately fled to Europe in September 2004, and his whereabouts remained unknown for over
five years until he was apprehended and retutoddde United States to face prosecutidah. [
19 25, 27]. Medical Assurance undertook Weinbesgiefense in the malpractice actions,
pursuant to its policiesld. 1 23]. The Fund alleges, howeverattalthough potential coverage
issues should have been clear to Medical fsste from the very lggnning, and certainly upon
Weinberger’s departure, Maxdil Assurance failed to set up a screen between personnel
managing the claims defense and perel managing the coverage issulsk.| 29]. Instead,
those personnel shared attorney—client inféionaand work product through at least February
2011. [d.]. When Weinberger returned to tbaited States in February 2010, Medical
Assurance purported to erect a screen betwksms and coverage ®nnel, but it assigned
one of the individuals who had worked on the dséeside for five years to the coverage side,
where he had no restrictions on his accessaions informationand he continued to
communicate with claims personnel about workduct and attorney—client information
associated with the defense of th@ms through at least February 201dl. {] 31].

The Fund further alleges that Medical Asswce failed to reserve its rights under the
policies within a reasonable time, did not sergkéreation of rights letters in some cases until
July 2010, and did not send them at all in some cdske§. 40]. It also failed to advise the

insureds of coverage issued|dd to advise them of a conftiof interest among the insureds



who were represented by commmunsel, failed to warn thesareds that their failure to
cooperate in their defense coutchdl to a loss of coverage, andtes almost four years to file

its declaratory judgment actioalative to its coverageld.]. The Fund also alleges various bad
faith conduct relative to the defense of therakitself, including that Medical Assurance took
Weinberger’s deposition while criminal chargegevstill pending against him, knowing that he
would plead the Fifth Amendment, that it failedaibequately investigate the claims and attempt
to settle them, that it failed to seek copiesadévant records or access to former employees of
Weinberger, and that it never imfoed or failed to timely inform the insureds that policy limits
were demanded in some of the malpractice claildg. [

At least six of the malpractice claims peded to trial by jy; and all resulted in
judgments against Weinberger and his entitiels {[ 35]. Two of those judgments exceeded
Medical Assurance’s policy limits, as one was for $390,000, and the other was for $1,250,000
plus $9,000,000 in punitive damagds.]} Weinberger and the Fund then proceeded to settle
their respective liability to all of the claimantsome individually and some in large groufi. [

19 42-53]. Medical Assurance only joined ireaf the group settlements, however, and
declined to pay its alleged share of tlemaining judgments and settlements. | 37, 38, 48,
52, 53]. Thus, pursuant to its obligation under theligl Malpractice Actthe Fund paid all of
the amounts allegedly owed by Medical Assurance, which forms the basis for its statutory
subrogation claim in Count llid. 11 38, 49].

The Fund filed its Complaint in this matiem March 22, 2013, and subsequently filed its
First Amended Complaint on September 25, 2013. [DE 1, 25]. As previously indicated, the First
Amended Complaint contains tveounts. Count | asserts that 8eal Assurance violated its

duty of good faith to its insureds in a varietydys, leading to an @nease in the amount by



which the judgments and settlements exceedeaxbutsrage limits. Though Medical Assurance
owed this duty of good faith its insureds, the Fund claims thght to assert this action under
the doctrine of equitable subrdimn, since it has paid all ¢hose amounts to the claimants on
the insureds’ behalf. Countil limited to the amounts th#ie Fund contends Medical

Assurance owed to the claimants under its policigdailed to pay. Because the Fund paid those
amounts upon Medical Assurance’s fedliio do so, it is statutorilyubrogated to the claimants’
rights against Medical Assurance.

1. STANDARD OF REVIEW

Rule 12(b)(6) authorizes dismissal of a complaint when it fails to set forth a claim upon
which relief can be granted. Generally spegkiwhen considering a Rule 12(b)(6) motion to
dismiss, courts must inquire whether the commplsatisfies the “notie-pleading” standard.
Indep. Trust Corp. v. Stewart Info. Servs. Co@e5 F.3d 930, 934 (7th Cir. 2012). The notice-
pleading standard requires tldatomplaint provide a “short and plain statement of the claim
showing that the pleader is entitled to religffiich is sufficient to provide “fair notice” of the
claim and its basisld. (citing Fed. R. Civ. P. 8(a)(2)Maddox v. Love655 F.3d 709, 718 (7th
Cir. 2011) (citations omittedgee Bell Atl. Corp. v. Twombl§50 U.S. 544, 555 (2007) (quoting
Fed. R. Civ. P. 8(a)(2)). In determining thdfisiency of a claim, the court construes the
complaint in the light most favorable teethonmoving party, accepts all well-pleaded facts as
true, and draws all inferencesthe nonmoving party’s favorReynolds v. CB Sports Bar, Inc.
623 F.3d 1143, 1146 (7th Cir. 2010) (citation omitted).

The Supreme Court has adopted a two-prdraggroach when considering a Rule
12(b)(6) motion to dismissAshcroft v. Igbal556 U.S. 662, 678—79 (2009) (citimgvombly.

First, pleadings consisiyy of no more than mere conclusions aot entitled to the assumption of

truth. 1d. This includes legal conclusions couchedadufal allegations, as well as “[tlhreadbare
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recitals of the elements of a cause of@attsupported by mere cdasory statements.See
Igbal, 556 U.S. at 678 (citingwombly 550 U.S. at 555). Second, if there are well-pleaded
factual allegations, courts should “assumertheracity and then determine whether they
plausibly give rise to aantitlement to relief.”Id. at 679.

“A claim has facial plausibility when theahtiff pleads factual content that allows the
court to draw the reasonable inference thatd&fendant is liable for the misconduct alleged.”
McCauley v. City of Chi671 F.3d 611, 615 (7th Cir. 2011) (citilegpal andTwombly. The
complaint “must actually suggest that the pldirtas a right to relief, by providing allegations
that raise a right to reliegtbove the speculative levelMaddox 655 F.3d at 718 (citations
omitted). However, a plaintiff's claim need only be plausible, not probdbtkep. Trust Corp.
665 F.3d at 935 (quotinbwombly 550 U.S. at 556). “[A] well-pleaded complaint may proceed
even if it strikes a savvy judge that actual proathaise facts is improbable, and that a recovery
is very remote and unlikely.td. In order to satisfy the plaibility standard, a plaintiff's
complaint must “supply enough factraise a reasonable expectation that discovery will yield
evidence supporting the pheiff's allegations.” Id. Determining whether a complaint states a
plausible claim for relief is “a context-specifiskathat requires the reaving court to draw on
its judicial experience and common sensgg® Igbal 556 U.S. at 679 (citation omitted), and the
Court will assess the Plaintiff's claims accordingly.

[11. DISCUSSION

Medical Assurance has moved to disntiegh counts of the Fund’s First Amended
Complaint. The Court finds th&tdiana law is uncertain as #odispositive question underlying
Count I, and respectfully certifies that gtien to the Indiana Supreme Court. Medical
Assurance’s motion is therefor&kén under advisement as to Count I, and is denied as to Count



A. Breach of the Duty of Good Faith

Count | alleges that MedicAlssurance breached its dutyits insureds, including
Weinberger and his entities, its handling of the medical malmtéce claims, and that the Fund
has been equitably subrogated to the insuredseisitén those claims. Asoted in this Court’s
prior order, Medical Assurance has raised f&eparate grounds for digsal: (1) that Indiana
law does not allow equitable subrogation of asuned’s bad faith claim against its insurer; (2)
that even if it did, the Fund, as a statutoryitgndoes not have the authority to bring such a
claim; (3) that the claim is time-barred; and, tf#gt the complaint does not adequately plead bad
faith by Medical Assurance. Indiana law goverres tbsolution of thesassues, so this Court
must attempt to resolve them as would the Indiana Supreme Staphan v. Rocky Mountain
Chocolate Factory, In¢129 F.3d 414, 416-17 (7th Cir. 1997).

The Court addressed the first two groundgsiprior order, and found that Indiana law
was uncertain on these questions. [DE 35]. Athédfirst issue—whether an insured’s claim
against its insurer for bad faith can be asgigheough the doctrine of equitable subrogation—
no Indiana appellate court$iaddressed this questibBee Querrey & Harrow, Ltd. v.
Transcontinental Ins. Cp861 N.E.2d 719, 724 n.3 (Ind. App. Ct. 20Q79ting that this issue
“has not been decided by &rdiana appellate courtyff'd 885 N.E.2d 1235 (Ind. 2008).
Nevertheless, without citing a single case from any court holding that bad faith claims cannot be
assigned through equitable subrogatiMedical Assurance insists thatliana law is settled in
its favor on this point. In so arguinigledical Assurance relies heavily 8tate Farm Mut. Auto.

Ins. Co. v. Este873 N.E.2d 1021 (Ind. 2007), which this Coanitiressed in its previous order.

! Federal courts have confronted this questioiwo occasions, and predicted in both instances
that Indiana law would recognize thguiable subrogation of such actio@ertain

Underwriters of Lloyd’s v. Ge Accident Ins. Co. of ApR09 F.2d 228 (7th Cir. 199(HICO

Ins. Co. v. Aetna Cas. & Sur. Co. of ABB F. Supp. 2d 982 (S.D. Ind. 2000) (Tinder, J.).
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In Estep the Indiana Supreme Court held thait@gment creditor could not force an insured
judgment debtor to involuntarily assign any baithfaction it may have against its insurer.
However, while this holdig could theoretically bextendedo the present circumstance, it is not
directly on point and does not control the outcarhthis issue. Further, based on a number of
distinguishing features betweé&istepand the present case, it is not at all clear that the Indiana
Supreme Court would exteritstep’slogic to the issue at hand.

In particular, an insured’s relationship waltthird-party judgmet creditor, as ifEstep is
fundamentally different than its relationphwith its excess insar. The judgment-
creditor/judgment-debtor relationship is inherently involuntary on theop#he judgment-
debtor, and the decision to assthe claim from the debtor todlcreditor to satisfy a judgment
was involuntary irEstepas well. 873 N.E.2d at 1027. Where th&d party is an excess insurer,
however, the insured’s relationphwith the third past is the product of &oluntary arms-length
agreement. The decision to enter that relatignshthe first place isoluntary, and an insured
could contractually prohibit or lifhits excess insurer’s right the equitable subrogation of its
bad faith claims if it so desires, which asuned could not do with third-party judgment
creditor® In addition, an excess insurer has an itigerto maintain itselationship with its
insured, so it is less likely faress a nuisance suit against a primary insurer against the insured’s
will than would be a judgment creditor, whose only incentive is to maximize its recovery from
(or through) the insuretiGiven these distinguishing featuréise Court cannot conclude that

Estepdictates the outcome of this issue.

% The Court recognizes that the Fisblationship with the insureds not entirely equivalent to
that of an excess insurer, but while the ®and cost of its excess coverage may not be
negotiable, participation ithe Fund is still voluntary.

3 Itis also voluntary for amsured to submit a claim to and accept payment from its excess
insurer, which is the triggering event for equitable subrogationaim. However, foregoing
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In addition, Medical Assuranagtes several appetkacases that it says stand for the
proposition that “[tlhere is no ‘subrogated’ bad faith action under Indiana law; bad faith actions
are personal to the insuré [DE 27 p. 7 (citingMenefee v. Schur751 N.E.2d 757 (Ind. Ct.

App. 2001) Dimitroff v. State Farm Mut. Auto. Ins. C647 N.E.2d 339 (Ind. Ct. App. 1995),
andWinchell v. Aetna Life & Cas. Ins. C894 N.E.2d 1114 (Ind. Ct. App. 1979))]. That
conclusion simply does not follow from those cases, however, as they merely hold that an
insurer’s duty of good faith rurenly to its insurd, not to third parties to the insurance
agreement. The Fund’s claim here is based breach of Medical Assurance’s duty to its
insureds, which those cases egaly recognize, not on any diMiedical Assurance may owe to
the Fund, so those cases arapplicable. Medical Assuranceakites these cases in support of
its assertion that “Indiana has lorggected ‘bad faith’ claims assed by any party other than an
insured,absent an assignmehfDE 27 (emphasis added)]. However, equitable subrogétian
form of assignmeritand the question here is whether that form of assignment is cognizable for a
bad faith action against an insurer. Therefdespite Medical Assurance’s arguments to the
contrary, the Court concludes that there is marctontrolling Indiana predent on this issue.

There is a similar lack afontrolling authority as to thsecond question, which is
whether the Fund has the authotityassert this cause of acti@ssuming it is available in the
first place. Medical Assurance notes that thed-is a statutory creation that has “no common
law or inherent powers, but only suchtaarity as is conferred upon them by statutory
enactment.Vehslage v. Rose Acre Farms, |rt/4 N.E.2d 1029, 1033 (Ind. Ct. App. 1985).

Because the Medical Malgactice Act does not expressly provide for the subrogation of insureds’

contracted-for excess insurance coverage coutfilbe a steep price to ypdor retaining control
over a bad faith claim.

* As Medical Assurance quotes in its own hri€ubrogation is, in essence, an equitable
assignment.” [DE 32 p.5 (quotirBennett v. Slate289 N.E.2d 144, 148 (Ind. Ct. App. 1972))].

9



bad faith claims against their primary insurerst @ses for claimants’ rights against an insurer
that fails to pay a judgment or settleméntl. Code 8§ 34-18-15-4, Medical Assurance argues
that the Fund does not have the authority sedgthis common law caa of action. Conversely,
the Fund notes that “[i]t is wedlettled that agencies have i power and authority as is
necessary to fulfill the broad grant of autbpgiven that agency by the legislatur&lartin v.
Carraway, 712 N.E.2d 1055, 1059 (Ind. Ct. App. 1999 cBuse the Fund has the statutory
authority to provide excess insa to health care providetee Fund argues it has the implied
right to bring the same action esuld a private excess insurer.

Besides these general principles of admiatste agency law, however, neither party has
provided, nor has the Court loedt any Indiana authority adgsing an analogous situation.
While many Indiana cases addréss scope of agencies’ authorityregulate or adjudicate,
none address their authority to asseril causes of action arising out of the facto
participation in the marketplace. Therefores @ourt again concludes that there is no clear
controlling Indiana preakent on this question.

The Court believes that these issues ppapriate for certificton to the Indiana
Supreme Court. Rule 64 of the IndidRales of Appellate Procedure provides:

The United States Supreme Court, any fadeircuit court of appeals, or any

federal district court may certify a questiof Indiana law to the Supreme Court

when it appears to the federal court tagbroceeding presents an issue of state

law that is determinative of the caged on which there iso clear controlling
Indiana precedent.

Ind. R. App. P. 64(a). Although certification stbe approached “with circumspection,” it

may be appropriate where “tloase concerns a matter of vipaiblic concern, where the issue

®> Medical Assurance’s argument that this atiis barred because the Medical Malpractice Act
does not create any causes diacis off point. The action heexists, if at all, under Indiana
common law, and the Fund does not cite the Meditadpractice Act as & source of its cause
of action.
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will likely recur in other cases, where resolution of the question to be certified is outcome
determinative of the case, and where the stageeswe court has yet to have an opportunity to
[decide] . . . the issue.Rain v. Rolls-Royce Cor626 F.3d 372, 378 (7th Cir. 2010)
(alterations in original) (quotin§tate Farm Mut. Auto. Ins. Co. v. Pa2¥5 F.3d 666, 672 (7th
Cir. 2001)).

The questions here are a matter of vitalligutbncern, as they are important to the
functioning of the Fund and oféiMedical Malpractice Act, antlay also have a wider impact
relative to excess insurers in general. The ella@tsubrogation issue issal likely to recur in
other cases, as it has previoustisen in several federal casasd the Indiana Court of Appeals
and a Justice of the Indiana Supreme Court baegé noted the lack of Indiana authority on the
issue.Querrey & Harrow, Ltd. v. Transcontinental Ins. C885 N.E.2d 1235, 1238 (Ind. 2008)
(Sullivan, J., dissentingfQuerrey & Harrow 861 N.E.2d at 724 n.3 (Ind. App. Ct. 2007).
Resolution of these questions could thus Herf@rest to the state supreme court in its
development of state lawCraig v. FedEx Ground Package Sys., |6&6 F.3d 423, 430 (7th
Cir. 2012). In addition, the questions here are outctdeterminative as to Count I, as an answer
in Medical Assurance’s favor walikequire dismissal of thabant with prejudice. The Court
acknowledges that the questions aot dispositive of the caseasvhole, as the Fund has also
asserted a statutory subrogation claim in Courtidwever, that is an independent claim and
does not provide an alternative basis for obtaitiegrelief the Fund seeks in Count I, so the

Court thus does not interpiréae joinder of these clainas a bar to certificatiohFinally, as

® Of course, the Indiana Supreme Court “hasdigtretion to dictate wbh questions from the
federal courts it will answer,” so it is free to decline to accept this certification if it interprets its
rule differently, or for any reason at @lrown v. Argosy Gaming Co., L,B84 F.3d 413, 416

n.2 (7th Cir. 2004)
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discussed at length, the IndiaBapreme Court has yet to address these issues, and there is no
clear controlling Indiana precedent.

For these reasons, the Court believes that catidn is proper and would “further the
interests of cooperative federalisn@raig, 686 F.3d at 431. To formulate the question, the Court
notes, as did the Fund, that although the parties dddheessed the issues separately, both issues
essentially pertain to one central question—wéethe Fund can pursue a claim for an insurer’s
breach of its duty of good faith to its insuredeféfore, the Court resptfully certifies the
following consolidated questido the Indiana Supreme Court:

Does Indiana law allow the Patient's Compensation Fund to pursue a claim

against an insurer for the insurer’s breach of its duty of good faith to its insured,
through the doctrine afquitable subrogation?

Should the Indiana Supreme Coaictept the certificatioaf this question, it of course has the
discretion to reformulate ¢hquestion as it sees fit, and nothing in this opinion is meant to limit
the scope of the inquirundertaken by the Indiana Supreme Cdbraig, 686 F.3d at 432.

The latter two arguments Medical Assuranamiees in support of dismissal are more
easily disposed of. Medical Assunce argues that this claim is barred by the statute of
limitations, which is an affirmative defense. F&d.Civ. P. 8(c)(1). While complaints “need not
anticipate defenses antleanpt to defeat themRichards v. Mitcheff696 F.3d 635, 637 (7th
Cir. 2012), “dismissal is appropriate when thaipliff pleads himself oudf court by alleging
facts sufficient to establish the complaint’s tardine€siicer Found., Inc. v. Cerberus Capital
Mgmt., LP 559 F.3d 671, 674-75 (7th Cir. 2009).

The statute of limitations applicable to thiaioh is two years, and that period begins to
run when a plaintiff learns that “an injury hadebesustained as a result of the tortious act of
another.”"Wehling v. Citizens Nat'| Bank86 N.E.2d 840, 843 (Ind. 1992); Ind. Code § 34-11-2-

4(a)(2). “For an action to accrugjs not necessary that the fetktent of the damage be known
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or even ascertainable, but only thatngoascertainable damage has occurr€ddper Indus.,

LLC v. City of S. Bend99 N.E.2d 1274, 1280 (Ind. 2009). In this context, that occurs when an
insurer’s bad faith resulta the entry of an excegsdgment against its insureldeed v. Aetna

Cas. & Sur. Cq.No. 92-cv-328, 1995 U.S. Dist. LEXIS 9154, at *15-16 (N.D. Ind. Mar. 29,
1995) (“When the jury returnemverdict in excess of the pofitimits, Churchwell either knew

or should have known that she had been dambgécetna’s failure to settle her claim. . . .
Therefore, Churchwell’s claim against Aetnaraed on April 26, 1989 when the jury returned a
verdict in excess of policy limits.”).

Here, the First Amended Complaint allegest tine various settlement agreements upon
which the Fund’s damages are based took pta2812, well within the 2-year statute of
limitations, given that the complaint wake@l on March 22, 2013. The complaint does not
expressly allege the dates of the judgmendsrst) the insureds, though the judgments attached
as exhibits to the complaintdicate they were entered beginning in December 2011, also well
within the statute of limitation®d/edical Assurance argues for the first time in its reply brief that
the first judgment was actually entered inglist 2010. [DE 29 p. 14]. However, besides being
waived for not being raised earli¢ijs argument is not proper this context, as it depends on
facts outside of the pleadings.&@ourt therefore cohales that the statute of limitations does
not justify dismissal of this count.

Medical Assurance finally argues that thengdaint should be dismissed because it does
not adequately plead bad faith. “Indiana law lkeng recognized that there is a legal duty
implied in all insurance contegs that the insurer deal good faith with its insured Erie Ins.

Co. v. Hickman by Smit622 N.E.2d 515, 518 (Ind. 1993). Indiana also recognizes “a cause of

action for the tortious breach of an insureligy to deal with its insured in good faithd. at
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519. The duty of good faith includes, without ifiation, “the obligatiorto refrain from (1)

making an unfounded refusal to pay policy meds; (2) causing an unfounded delay in making
payment; (3) deceiving the insured; and (4Qreising any unfair advantage to pressure an
insured into a settlement of his clainid’ In order to properly plead a claim for bad faith, a
plaintiff must plead the existence of a dutygobd faith, conduct that violates that duty, and
resulting damage$ee id.

The Fund has sufficiently pled such an@aathere. The complaieixpressly alleges the
existence of the duty of goodtta, and attaches the insucanpolicies to demonstrate the
insurer—insured relationship thgives rise to that duty. [DE 254, exs. A—E]. The complaint
also alleges multiple ways in which Medical Assuce violated its duty, including by failing to
reserve its rights in within a reasonable timeadwise the insureds of coverage issues; to timely
file its coverage case; to notify its insuredsafonflict of interest; to implement an ethical
screen between the claims/defense and coveg@gennel; to adequately investigate and/or
attempt to settle the claims; to warn the insutbdstheir failure to @operate could result in a
loss of coverage; to timely inform the insuredgolicy-limit settlement demands; to maintain
the confidentiality of privileged communications; to seek copies of relevant records; and to make
settlement payments on behalf of its insur¢D& 25 § 40-41]. These allegations are more than
sufficient to put Medical Assurae on notice of the claims agadiftsand the ways in which the
Fund asserts it breached its duty of good faith.

Medical Assurance argues that in ordeplead bad faith, the Fund “must establish, with
clear and convincing evidence, that the insheat knowledge that there was no legitimate basis
for denying liability,” and that the complaint shdde dismissed because it is “bereft of any

allegations to establish knowledge on the paNleflical Assurance of a complete lack of a
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rational basis for Medical Assurance’s actiamsl a bad faith mota/” [DE 27 pp. 9-10]. This
argument fails for several reasons. First, amodt obviously, the Fund does not need to “prove”
anything at this stage, by clear and convincingewe or otherwise. Rather, the complaint must
simply contain “a short and plain statement &f ¢kaim showing that theleader is entitled to
relief.” Fed. R. Civ. P. 8(a)(2). In addition, “[al]ce, intent, knowledge, and other conditions of
a person’s mind may be alleged generally,” FedCiR. P. 9(b), so the Fund need not allege
specific facts to establish Medical Assurance’s Kedge or its bad faith ntive at this point. If
Medical Assurance can ultimately establish adgfaoth basis for each of its actions, it will
defeat the Fund’s claim, but those argumergssaited for summary judgment or trial, not a
motion to dismissSkinner v. Metro. Life Ins. G829 F. Supp. 2d 669, 678 (N.D. Ind. 2010)
(holding that “bad faith does noeed to be pled with partiarity” and that the insurer’s
“arguments for dismissing this claim would be betéden at a later stage in the litigation”).

On a more substantive level, this argunieterprets the Fund’s claim too narrowly, as
relating only to MedicaAssurance’s denial of a claim or odverage. While some of the Fund’s
allegations relate to Medical Assurance’s handiihis claims, the focus of its bad faith claim
relates to Medical Assurance’s conduct as ¢éodibfense of the claimisicluding its conflict of
interest, of which it did not notify its insuredts improper sharing of information between
claims/defense and coverage persnits failure to investigate and attempt to settle the claims,
its disclosure of confidential and privileged conmitations, and its failure to seek copies of
relevant records or access to former employees from the receiver. [DE 25 { 41]. If true, these
allegations could support a claim for badHaven if MedicalAssurance ultimately
demonstrates that it did not ewoverage for these clainihico, 93 F. Supp. 2d at 990 (holding

that an insurer’s duty of good faith “encompastfe defense and handling of the claim,” and

15



that a primary insurer’s “bad faith or negligelefense of a claim against the insured” is
actionable under Indiana lawdiven that this action does not depend solely on Medical
Assurance’s obligation to pay the claims, itguament that the Fund must “plead facts which
show Weinberger’'s compliance with conditigogrecedent to coverage” and “timely notice” of
the claims is misplaced. [DE 29 p. 11]. Therefdhe Court finds that the Amended Complaint
adequately states a claim for Medical Assaeas breach of its duty of good faith under Indiana
law, and declines to disss the count on that basis.

B. Statutory Subrogation

Count Il asserts a statutory subrogationmlander Indiana Code 8§ 34-18-15-4. In this
count, the Fund asserts that Medical Assurancelftol@ay certain judgnmes and settlements it
was obligated to pay. Pursuant to the Act, thedHuas paid the claimants those amounts, and the
Fund is subrogated to the claimants’ actiagainst Medical Assurance to collect those
payments. Ind. Code 8§ 34-18-15-4. Medical Assoesdfirst argues thalis count should be
dismissed essentially because the Fund has failelé&o the absence @fdts that would justify
Medical Assurance in denying coverage.

However, regardless of any basis Medicatrance may have had to deny coverage, the
Fund has pled sufficient facts to overcome thaefenses on the grounds of waiver or estoppel.
Under Indiana law, even where an insurer may have a meritorious defense to coverage, it can be
estopped from raising that defense when it “assithe defense of an action on behalf of its
insured without a reservation of rights but with knowledge of facts which would have permitted
it to deny coverage Founders Ins. Co. v. Olivare894 N.E.2d 586, 592 (Ind. Ct. App. 2008);
Transcontinental Ins. Co. v. J.L. Manta, In¢14 N.E.2d 1277, 1281-82 (Ind. Ct. App. 1999);
see also Ashby v. Bar Plan Mut. Ins. (39 N.E.2d 307, 312-13 (Ind. 2011) (holding that

summary judgment could not be granted eeugh the insured failed to comply with the
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policy’s notice provision, based on disputed fastdo whether the insured was estopped from
raising that defense). Heregtkund pled that Medical Assm@e undertook the defense of the
malpractice actions, that it failed to reserveights within a reasonable time and failed to
advise the insureds of covgmissues, and that it knewaut these coverage issues but
continued representing the insureds while uadeonflict of interest[DE 25 {1 23, 29, 31, 40].
These facts meet the elements of an estapaieh, and suffice to permit the Fund to proceed
past the pleading staggee Manta714 N.E.2d at 1282.

Medical Assurance’s final argument, thag thalpractice claimants have no right of
action against it in the first placgy the subrogation of their claittsthe Fund is meaningless, is
frivolous. In Indiana, “an injured third partgay not bring a direc@ction against a wrongdoer’s
liability insureruntil he first obtains aydgment against the insurédNolverine Mut. Ins. V.
Vance ex rel. Tinsley25 F.3d 939, 944 (7th Cir. 2003) (emphasis added)also Donald v.
Liberty Mut. Ins. Cq.18 F.3d 474, 480 (7th Cir. 1994) (holding that an injured person “cannot
sue the tortfeasor’s insurance company direety least before obtaining a judgment against the
insured”);Cromer v. Seftam71 N.E.2d 700, 703 (Ind. App. Ct. 1984) (“Nevertheless, a
successful personal injury plaintdén bring an action against thability carrier if it refuses to
honor its contract.”)¢f. Cain v. Griffin 849 N.E.2d 507, 515 (Ind. 2006)a(ding that an injured
party could sue an insurer directly even witheeturing a judgment agst the insured where
the policy applied regardless of fault and thenejuparty constituted a third-party beneficiary).
Here, all of the amounts for which the Fund seaeksvery were owed to the claimants based on
judgments or court-approved settlements. Tthese claimants have actions against Medical

Assurance for its non-payment, and the Furslilsogated to those alas pursuant to § 34-18-
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15-4 due to its payments to the claimants onligkd Assurance’s behalf. Medical Assurance’s
motion to dismiss is thereferdenied as to Count Il.

V. CONCLUSION

Medical Assurance’s motion to dismiss [DE &6jaken under advisement as to Count I,
and DENIED as to Count Il. The Court restielty CERTIFIES the following question to the
Indiana Supreme Court:

Does Indiana law allow the Patient's Compensation Fund to pursue a claim

against an insurer for the insurer’s breach of its duty of good faith to its insured,
through the doctrine adquitable subrogation?

Consistent with Indiana Rule of Appelld®@eocedure 64(B), the Clerk of the Court is
DIRECTED to forward the following to the Clepof the Indiana SupreenCourt: (1) a copy of
this order; (2) a copy of the case docket, includimgnames of the parsi@nd their counsel; and
(3) the First Amended Complaint [DE 25], thetioa to dismiss and related briefing [DE 26—
29], and this Court’'s Al 3, 2014 order [DE 35].

SOORDERED.

ENTERED: June 5, 2014

/s/ JON E. DEGUILIO

Judge
United States District Court
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