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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION
VLASE PITAROSKI
Plaintiff, Case No. 2:13-cv-00112

V.

N N N N N

CAROLYN W. COLVIN,
Commissioner of Social Security, )

Defendant. )

OPINION AND ORDER

This matter before the court on the petitionjtalicial review of the decision of the
Commissioner of Social Security filed by thaiptkiff, Vlase Pitaroski, on September 16, 2013.

For the following reasons, tltkecision of the CommissionerREM ANDED.

Background

The plaintiff, Vlase Pitaroski, filed an alpgation for Disability Insurance Benefits on
September 14, 2010, alleging disability due to degive disk disease of the lumbar spine,
degenerative joint disease of the right kriegertension, and anxiety. (Tr. 14, 17, 110-111)
Pitroskis application initially wa denied on November 16, 2010. (Tr. 61) Pitrgskdquest for
reconsideration was denied on February 7, 2011. 6@)rHe then filed a request for a hearing on
February 24, 2011. (Tr. 7-8) On November 1&LP, he testified at a hearing in Valparaiso,
Indiana, before Administrative Law Judgel{® William Sampson. (Tr. 31-60) Vocational
Expert (VE) Thomas A. Grzesik also appeaased testified. (Tr31-60) On December 9, 2011,

the ALJ issued a decision denying benefits. ¢¥23) Pitaroski filed a request for review of the
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hearing decision with the Appeals Councilecember 27, 2011, but his request was denied on
February 6, 2013, making the AkXetermination the final deaisi of the Commissioner. (Tr.
1-8) Pitaroski filed this action for judicialview of the final decision of the Commissioner on
March 28, 2013.

At step one of the five step sequential analysed to determine whether a claimant is
disabled, the ALJ determined that Pitaroski hatlengaged in substantial gainful activity since
November 20, 2008, his alleged ondate. (Tr. 14) At step twihe ALJ found that Pitaroski had
the following severe impairmentslegenerative disk disease of flambar spine and degenerative
joint disease of the right knée.(Tr. 14) The ALJ also determined that Pitaroski had the
non-severe impairments of hypertension and anxiety. (Tr. 14)

In this section, the ALdxplained his reasonsrfdetermining Pitaroslg hypertension and
anxiety were not severe. (Tr. 14-16) In Mag011, Pitaroski was notéd have hypertension
during an office visit at St. Clare Health Clihic (Tr. 14) Pitaroski was advised to go to the
emergency room. (Tr. 14) There it was noted Bhttroski had an episode of anxiety when he
was in a crowd of people and developed asuwee-like chest pain. (Tr. 14) PitardskKG
revealed poor R-wave progression and sinus rhythm, and a chest x-ray showed no acute changes.
(Tr. 14) The following day, Piatroski had an exsecstress test. (Tr. 14) The test showed a
normal hemodynamic response to exercise, andoBkahad no exercise-induced arrhythmias.
(Tr. 14) In April 2011, at an office vitsat St. Clare Health Clinic, Pitaro&kihypertension was
noted to be controlled. (Tr. 14) PitardsKkniggest concern during that visit was his anxiety, and

he was referred to the Regial Mental Health Centerrf@an evaluation. (Tr. 14)

ISt. Clare is a facility that pvides medical services to loweome individualsat little or
no cost.



Pitaroski attended a psychiatevaluation in July 2011. (Tr. 15) Dr. Jose Ramirez,
M.D., noted that Pitaroski didot appear dangerous to hinfsstd could be managed on an
outpatient basis. (Tr. 15) Pitaroski had abgll assessment of functioning (GAF) score of 55
during the past 12 months, whichreflective of someone with onipoderate difficulty in social,
occupational, or school functioning. (Tr. 15). Ramirez prescribed a trial of Celexa, and
Pitaroski agreed to try the medica but deferred therapy becausdinéncial constraints. (Tr.
15)

The ALJ concluded that Pitaro&imental impairments did not cause more than a minimal
limitation on his ability to perform basic mentabrk activities. (Tr. 15) In the four broad
functional areas known &paragraph Bcriteria, Pitaroski had aild limitation in activities of
daily living, a mild limitation in social functioning mild limitation in coeentration, persistence,
and pace, and no episodes of decompensation. 1§716) The ALJ determined that Pitardski
impairments did not meet or medically equal setismpairment at step three. (Tr. 16)

In the area of daily living, Pitaroski had a miiichitation. (Tr. 15) Hdived with his wife
and two grown children. (Tr. 15) He was ableltosome yard work, but he used a riding lawn
mower to cut the grass. (Tr. 15) He spent nebsiis time at home, refraining from the use of
drugs and drinking very little alcohol. (Tr. 15) He maintained his comfort by changing positions
between standing and sitting. (Tr. 15) Based ahékidence, the ALJ found that Pitaroski had a
mild limitation in activities of daily living. (Tr. 15)

In the area of social functions Pitaroski laawhild limitation. (Tr. 15) He was able to
attend some social functions, including weddiagd graduations, and wable to attend medical
appointments while behaving in a socially apprdpriaanner. (Tr. 15) At a consultative medical
examination, Pitaroski appeartdbe cooperative. (Tr. 18} the psychiatric evaluation,
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Pitaroski interacted in a pleasamd appropriate manner, despitenpdaining of bouts of anxiety.
(Tr. 15) Based on that evidence, the Abdrid Pitaroski had a mild limitation in social
functioning. (Tr. 15)

In the area of concentration, persistence, or pace, Pitaroksi hitlemation. (Tr. 15)
Pitaroski testified that he hadpanic disorder. (Tr. 15) He finer testified that when he had a
panic attack, he would have to leave the store crowded environmethat he was in and
withdraw so that he could be alone. (I%) However, Pitaroski was able to attend the
consultative examination, follow the proceedingswaitt the need to be redirected, his speech was
noted to be fluent, and his memory appeared fwéserved. (Tr. 15) Based on that evidence, the
ALJ found that Pitaroski had a mild limitation inrecentration, persistence, and pace. (Tr. 15)

In the final area of episodes of decomgegtion, Pitaroski expenced no episodes of
decompensation of an extended duration. (Tr. 15) Because Pitaroskiically determinable
mental impairment caused no more than mild ltins in the first tree functional areas and no
episodes of decompensation ofextended duration in the fourthear, it was deemed nonsevere.
(Tr. 16)

The ALJ then assessed Pitaréskesidual functional capacity (RFC) as follovithe
claimant has the residual functional capacity tdquen the full range of m#ium work as defined
in 20 CFR 404.1567(C). (Tr. 19) In determining PitaroskiRFC, the ALJ discussed all of
Pitaroskis symptoms and the extent the symptoms redédpoauld be acceptedats consistent with
the objective medical evidence and other evidence. (Tr.16) In doing so, the ALJ followed a
two-step process: first determining whether ¢hawuld be a medically acceptable basis for his
complaints, and second evaluating ‘timensity, persistence, and limiting effects of the clairsant
symptoms to determine if they limitetlis work ability. (Tr. 16-17)
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The ALJ summarized Pitaroskimedical treatment for his symptoms consistent with
degenerative disk disease of the lumbar spitedegenerative joint diseasf the right knee.

(Tr. 17) Pitaroski first soughtaatment for back and knee pain in July 2010, and went to St.
Anthony Medical Center. (Tr. 1Radiology studies from thatatment only revealed early
degeneration in the lumbar spiokthe multiple upper lumbar diskand the radiology studies of
the knees revealed degenerative change andratederrowing of medialght knee joint and
minimal narrowing of the lateral right and both sides of the left knee joint. (Tr. 17) In August
2010, Pitaroski went to St. Clare &ith Clinic where he was diagrexwith mild effusion in his
right knee, but he had no insiiétly or tenderness upon palpation. (Tr. 17) He was prescribed
Naprosyn. (Tr. 17)

During a consultative exaration in October 2010, Dr. Rahmany Mohammed, M.D.,
noted that despite Pitaro&kcomplaints of low back pain and knee pain, Pitaroski was able to
walk with a steady gait, did not use an stsge device, and couktoop and squat without
difficulty, walk heel to toe anthndemly, and stand from a sittipgsition without difficulty. (Tr.
17) Dr. Mohammed also found that Pitaroski dad have any edema, stiffness, effusion, or
atrophy in his lower extremities. (Tr. 17) Pdski had full range of motion in his cervical,
thoracic, and lumbar spines, as well as full ramfgmotion in each joint of his hips, knees, ankles,
and feet. (Tr. 17)

In December 2010, Pitaroski returned to St. Ctégalth Clinic complaining that he hardly
could sit for a long time due to the pain in béck and knee. (Tr. 17) He was diagnosed with
degenerative disk disease of the lumbar spin@lagdnerative joint diseaséthe knees. (Tr. 17)
He was prescribed Celebrex and instructedgoatitinue using Naprosyn(Tr. 17) Pitaroski was
advised to follow up for a Depo-medrol injectiaith Dr. Frederick Klepsch. (Tr. 17) During
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2011, Pitaroski continued his treatments at St. Clare Healtlt Giihere it was noted that he was
not taking any medications for pain while he \aasiting the results of &iMedicaid application.
(Tr. 17)

Dr. Klepsch completed a Medical Source Statdmen his opinion, Pitaroski was capable
of low stress work. (Tr. 17) Pitaroski also would require an absence from work one day per
month. (Tr. 17) Pitaroski was supposed to Keispgegs elevated abotee waist 25-30% of the
workday because of knee and ankle edema, but this limitation was considered excessive by the
ALJ when compared to the progress notes ofdepsch. (Tr. 18-19) The progress notes were
devoid of any directive tBitaroski to elevate his legs. (T8) Pitaroski alsdisplayed no edema
to his lower extremities during themsultative examination. (Tr. 18)

The ALJ next stated that he did not find thegdliions of Pitaroski fully credible. (Tr. 18)
Pitaroski testified that he left work in November 2008. (Tr. 18) However, the earliest medical
record in the file was from July 2010. (Tr. I8)ere was an 18-month lapse in time from the date
that Pitaroski left the workforde the time he sought out medicalre for his impairments. (Tr.
18) PitarosKs allegations of disabling pawere not supported by the dieal evidence. (Tr. 18)
The ALJ further explained that Pitaroski testifinat his medicationdid not help the pain.
However, he had discontinued use for a period of t{iire 18) He testified that he still could mow
the lawn if he used a riding lawn mower and that he had difficulty more with standing than sitting.
(Tr. 18) Pitarsoki made claims that he contd speak English, which was unsupported by the fact
that he testified at the hearing without an intetgr. (Tr. 18) The ALJ used this evidence in
determining the allegations were not fully credible.

The ALJ gave little weight tthe opinions expressed by.Bdepsch. (Tr. 18) The ALJ
found the limitations inconsistent with the progress notes. (Tr. 18) The ALJ also gave little
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weight to the opinions expressed by the State Ag#fedical Consultants in which they assessed
that Pitaroski had non-severe physical impairmer{f&. 18) The ALJ found that the evidence at
the hearing showed that Pitaroski was more lidhitean what was determined by the state agency
consultants. (Tr. 18) The ALJ gave sigogint weight to the opions expressed by the
consultative examiner, Dr. Mohammed. (I8) The opinions were based on personal
observations and face-to-face examinations ofésta. (Tr. 18) The ALJ found these opinions
consistent with the record as a whole. (Tr. 18)

At step four, the ALJ found that the RFC preted the performance of past relevant work.
(Tr. 18) Pitaroski had been a machine helpercivivas semi-skilled work described by the DOT
as heavy. (Tr. 18) Pitaro$kiRFC encompassed a full rangaraddium work, while the past
relevant work was at the heavyés of exertion. (Tr. 18) At stefive, the ALJ further found that
considering Pitarosld age, education, work experienard residual functional capacity, there
were jobs that existed in sidicant numbers in the national economy that the claimant could
perform; therefore he was not disabled. (Tr. Tl vocational expert testfl that an individual
with Pitaroskis background who was limited to mediwark with no mental limitations could
perform the following jobs: feeder-off beal@ 000 jobs in region, 100,000 jobs nationally);
industrial cleaner (8,000bs in region, 500,000 jolmationally); and kitchehelper (6,000 jobs in
region, 475,000 jobs nationally). (Tr. 56)

Discussion

The standard for judicial review of an AkJinding that a claimant is not disabled within

the meaning of the Social Security Act is limiteca determination of whether those findings are

supported by substantial evidencd2 U.S.C. ¢ 405(g) (“The findings of the Commissioner of



Social Security, as to any fadtsupported by substantiavidence, shall be conclusiVe Kastner
v. Astrue, 697 F.3d 642, 646 {7Cir. 2012);Schmidt v. Barnhart, 395 F.3d 737, 744 {7Cir.
2005);Lopez ex rel Lopez v. Barnhart, .336 F.3d 535, 539 {7Cir. 2003). Substantial evidence
has been defined &such relevant evidence as a reasonable mind might accept to support such a
conclusion” Richardson v. Perales, 402 U.S. 389, 4081 S. Ct. 1420, 142285 L. Ed.2d 852,
(1972)Quoting Consolidated Edison Company v. NRLB, 305 U.S. 197, 229, 59 S. Ct. 206, 217,
83 L. Ed.2d 140 (1938)Ree also Shideler v. Astrue, 688 F.3d 306, 310 {7 Cir. 2012);Jens V.
Barnhart, 347 F.3d 209, 212{7Cir. 2003);Simsv. Barnhart, 309 F.3d 424, 428 {7Cir. 2002).
An ALJ's decision must be affirmed if the findingie supported by substantial evidence and if
there have been no errors of laiRoddy v. Astrue, 705 F.3d 631, 636 {7Cir. 2013):Rice b.
Barnhart, 384 F.3d 363, 368-369'(Tir. 2004);Scott v. Barnhart, 297 F.3d 589, 593 {7Cir.
2002). Howeverithe decision cannot standtflacks evidentiarygport or an adequate
discussion of the issués.Lopez, 336 F.3d at 539.
Disability insurance benefire available only to thosedividuals who can establish
“disability” under the terms of the Soctécurity Act. The claimant nsushow that he is unable
to engage in any substantial gainful activity by reason of any medically
determinable physical or mental impairmevitich can be expected to result in
death or which has lasted or can be exgretd last for a continuous period of not

less than 12 months.

42 U.S.C. ¢ 423(d)(1)(A).

The Social Security regulations enumerate thegtep sequential evaluation to be followed when

determining whether a claimant has et burden of establishing disability20 C.F.R. ¢

404.1520. The ALJ first considers whetheretklaimant is presently employed‘engaged in

substantial gainful activity. 20 C.F.R. ¢ 404.1520(b). If he is, the claimant is not disable and
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the evaluation process is over. If he is not, the ALJ next addresses whether the claimant has a
severe impairment or combination of impairments whggnificantly limits . . . physical or

mental disability to ddvasic work activitie$. 20 C.F.R. ¢ 404.1520(c). Third, the ALJ

determines whether that severe impairment naetof the impairments lisd in the regulations.

20 C.F.R. ¢ 401, pt. 404, subpt. P, app. 1. If it does not, then the impairment is acknowledged

by the Commissioner to be conclusively disablidgwever, if the impairment does not so limit
the claimant remaining capabilities,#hALJ reviews the claimastresidual functional capacity
(RFC) and the physical and mental demands of hiswagt If at this durth step, the claimant

can perform his past relevant work, he will be found not disabB3C.F.R. ¢ 404.1520(e).

However, if the claimant shows that his impairmiergo severe that he usmable to engage in his
past relevant work, then the burden of prodftsiio the Commissioner to establish that the
claimant, in light of his agesducation, job experience and fuonctl capacity to work, is capable

of performing other work and that suafork exists in the national economyi2 U.S. C ¢
423(d)(2); 20 C.F.R. ¢ 404.1520(f).

The first issue is whether the ALJ improperly assessed Pitaros&ntal impairment.
Pitaroski argues that the ALJ erred by findingtthis anxiety was not gere and did not produce
any functional limitations and by failing toder that he be evaluated by a state agency
psychologist or psychirist. Pitarosks medical record contained assessment of the effects of
his mental impairment on his ability to performnkawelated tasks. Pitas&i has concluded that
his restrictions were based only on the Al:lny understandinigof the medical evidence and the
ALJ’s unqualified understanding of how Pitarédskmpairment impacted his ability to function.

Pitaroski also claims that the ALJ did nap&in how his GAF scoré5 at its highest, was



indicative of moderate difficulties, but only mmally affected his ability to perform work.
Pitaroski asks the court to reverse the ‘Aldkcision and remand the ttea so that the ALJ could
obtain a medical evaluation bfs mental impairment.

“The ALJ has an obligation to develop a full and fair recaaeiNelmsv. Astrue, 553 F.3d
1093, 1098 (7 Cir. 2009);Barnett v. Barnhart, 381 F.3d 664, 669 {'7Cir. 2004), however, an
ALJ is ‘entitled to assumehat an applicant represedtey an attorney is making Hstrongest
case for benefits. Perezv. Astrue, 881 F.Supp.2d 916, 946 (N.D. Ill. 2012ijtihg Bowen v.
Yuckert, 482 U.S. 137, 146, 107, S.Ct. 2287, 96 L.Ed.2d 119 (1987 not unreasonable to
require the claimant, who is in a better pasitio provide informatin about his own medical
condition, to do s9; Nicholson v. Astrue, 341 Fed. Appx. 248, 254"{TCir. 2009);Wilkins v.
Barnhart, 69 Fed.Appx. 775, 781 («Cir. 2003));Scheck v. Barnhart, 357 F.3d 697, 702 {Cir.
2004)). The ALJ uses discretion when he dexitiand when to order additional evidence.
Griffin v. Barnhart, 198 Fed.Appx. 561, 564'{TCir. 2006). The ALJ may rely on the fact that
the claimant has an attorneyicholson, 341 Fed.Appx. at 254.

Considering that Pitaroski was represeriig@n attorney and Hanedical evidence on
point, there was no obligation ftre ALJ to order a state agenayychological evaluation. The
ALJ had medical evidence provided by. Ramirez. The vocational expert also testified as to the
limitations of Pitaroski on his work capabilitieshis limitations were as he claimed them to be.
Pitaroski, therefore, should have provided infation regarding his liitations that were more
indicative of his mental impairment becausenas in a better position to explain his medical
conditions to the ALJ. The ALJ considered Pitarsskase for his disability benefits his
strongest because he hired an attorney, swasenot required to request a state agency

psychological evaluation.
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Moreover, Pitaroski has not demonstrateat thwas necessary to order a psychological
evaluation because the ALJ fousubstantial evidence to suppbrs assessment. Pitaroski
challenges this, arguing that the ALJ suppohisdRFC assessment with his lay opinion.
However, the ALJ did not makedependent medical findingar reject a diagnosis, but he relied
on the medical evidengeovided and Pitarosls testimony. See Latkowski v. Barnhart, 93
Fed.Appx 963, 972 (7th Cir. 2004) (finding tAeJ exercised discretion, and that‘@LJ has
reasonable latitude ieveloping a complete adnistrative record. ‘While it is true that the ALJ
has a duty to make a complete record, thasiirement can reasonably require only so mitich.
(quoting Scheck v. Barnhart, 357 F.3d 697, 702 (7th Cir. 2004)). The evidence provided to the
ALJ showed that Pitaroski was able to att¢he consultative examination and follow the
proceedings without the need to be redirectéte was able to complete the entire psychiatric
evaluation, and at the psychiatavaluation, Pitaroski interact@da pleasant and appropriate
manner despite his complaints of anxiety. e pisychiatric evaluation by Dr. Ramirez found only
a mild limitation. The ALJ also noted that hesaable to attend medical appointments and some
social functions, such as weddirgsd graduations, and had onlg mild limitation in social
functioning.

Even if the ALJ erred, his error is harmless because this Aihdings were consistent with
Pitaroskis testimony. See Schomasv. Colvin, 732 F.3d 702, 707-08 (7th Cir. 2013) ("This kind
of error is subject to harmless-error reviewd ave will not remand a case to the ALJ for further
explanation if we can predict with great confidenhat the result on remand would be the same.");
McKinzey v. Astrue, 641 F.3d 884, 892 (7th Cir. 201Pgrker v. Astrue, 597 F.3d 920, 924 {7
Cir. 2010);Spivav. Astrue, 628 F.3d 346, 353 (7th Cir. 201®eysv. Barnhart, 347 F.3d 990,

994-95 (7th Cir. 2003)Frank v. Barnhart, 326 F.3d 618, 622 (5th Cir. 2003). At the hearing,
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the vocational expert was asked to consalRypothetical indidual with Pitarosks vocational
background who was limited to medium work with mental limitations. The vocational expert
testified to three jobs: feeder-dféarer, industrial cleaneand kitchen helper.With regard to his
mental limitations, Pitaroski testified only thatieeded to avoid crowds. The vocational expert
considered the additional limitation of no crowds, hedestified that it wuld not have affected
the jobs mentioned by the vocational expeithe ALJ relied on the vocational expgtestimony
which explained that even if Pitaroskallegations regarding tffienctional limitations caused by
his anxiety and panic attacks were acceptedl|psdedible and incorporated them into the RFC
finding, Pitaroski still would be able to perfn a number of jobs. The vocational exjsert
testimony demonstratedaheven if Pitarosks alleged mental limitationsere accepted as true,
he still was not disabled.

Pitaroski also argues that the ALJ failed emsider that he would be off task 20% of the
time. However, the ALJ addressed Pitartsskiaim of being off task 20% of the time during his
analysis of his concentration, persistence, or pace. The ALJ noted that Pitaroski was able to
attend the consultative examination, follow the proseewithout the need to be redirected, and
his speech was noted to be fluent and memory preserved. Using that evidence, the ALJ found that
Pitaroski had a mild limitation in concentration, persistence, and pace. This evidence is sufficient
when coupled with the vocational expetestimony that someone witie mental limitations to
which Pitaroksi testified could perform substantial gainful activity.

Pitaroski also challenges the At tonsideration of his GAscore, arguing that it
indicated that he had a modertiesevere impairment that walpreclude him from working in
crowds. The Seventh Circuit has acknowledged that a GAF scorsefsil for planning

treatment. Griggsv. Astrue, 2013 WL 1976078, at 9-10 (N.D. Ind. May 13, 20I3nton v.
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Astrue, 596 F.3d 419, 425 (7th Cir. 201@u6ting Am. Psychiatric Ass'rDiagnostic & Statistical
Manual of Mental DisordersDSM-1V”) 32-34 (4th ed. 2000)). However, the GAF score is a
measureéof both severity of symptorrend functional level.. [and] always reflects the worse of
the two, the score does not reflect the clinician's opinion of functional capddity (quoting
DSM-IV at 33). The Sevent@ircuit has held th&howhere do the Sociak8urity regulations or
case law require an ALJ to determine the exteanahdividual's disability based entirely on his
GAF score’. Wilkinsv. Barnhart, 69 Fed.Appx. 775, 780 (TCir. 2003) ¢iting Howard v.
Commt of Soc. Sec., 276 F.3d 235, 241 {6Cir. 2002):Denton, 596 F.3d at 425). The Social
Security regulations do not dictdteat the ALJ must determine teeverity of a disability of a
claimant based only on his GAF score, howeliermay use the scores in the finding of the
claimant's RFC. Adamsv. Astrue, 2009 WL 1404675, at *4 (N.D.Ind. May 18, 2009).

The ALJ did not simply ignore PitaroksiGAF score. The ALJ noted Pitardskscore
and went on to explain that Pitdesi did not appear to be a dangehimself or others. The ALJ
further explained that Dr. Rahmany believed ®igéaroski could be managed on an outpatient
basis. Pitaroski also was prescribed Celekathe past, Pitaroski deferred therapy due to
financial constraints. Pitarogkipredominant complaint contritimg to his GAF score was the
anxiety he experienced in social settingBhe ALJ addressed this by explaining the personal
interactions between Pitaroski and a mengallth professional, who found his limitation to be
mild. The ALJ also discussedathPiotaroski coul@ttend some social gatherings and medical
appointments and behave in a socially appropnmatener. This court finds that the ALJ properly
considered Pitaroski GAF score.

The next issue is whether tA&J improperly assessed PitardskrRFC. Pitaroski argues

that the ALJ rejected all of the medical evidenSpecifically, the onlygnedical evidence of how
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Pitaroksis severe impairments affect his RFC was Dr. Kleps&hopinion, which the ALJ
rejected. Absent Dr. Kleps@hopinion, the only maaining evidence of his RFC was Pitaréski
testimony, which the ALJ fount not to be crediblBecause the ALJ rejected both of these,
Pitaroski asserts that the Akdlecision was not based on suéidi evidence. The court will
address these one at a time.

First, the court will consider the weight given to Pitarsskeating doctoDr. Klepsch. A
treating source's opinion is entitlemcontrolling weight if the dpinion on the issue(s) of the
nature and severity of [the claimant's] impagnt(s) is well supported by medically acceptable
clinical and laboratory dignostic techniques and is not inastent with the other substantial

evidence" in the record20 C.F.R. ¢ 404.1527(d)(2); See also Batesv. Colvin, 736 F.3d 1093,

1099 (7th Cir. 2013)Punziov. Astrue, 630 F.3d 704, 710 (7th Cir. 201 8shmidt v. Astrue, 496
F.3d 833, 842 (7th Cir. 2007). The ALJ mtmsinimally articulate his reasons for crediting or
rejecting evidence of disabilityClifford v. Apfel, 227 F.3d 863, 870 (7th Cir. 200@ufting

Scivally v. Sullivan, 966 F.2d 1070, 1076 (7th Cir. 19923 also 20 C.F.R. ¢ 404.1527(d)(2)

(“We will always give good reasons in our noticelefermination or decision for the weight we
give your treating source's opinion.

"[O]nce well-supported contradicting evidmmnis introduced, the treating physician's
evidence is no longer entitled tordrolling weight' and becomessjuone more piece of evidence
for the ALJ to consider."Bates, 736 F.3d at 1100. Controlling weight need not be given when a
physician's opinions are inconsistent with histtreant notes or are coatlicted by substantial
evidence in the record, includiige claimant's own testimonySchmidt, 496 F.3d at 842‘An

ALJ thus may discourd treating physicida medical opinion if the opian is inconsistent with
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the opinion of a consulting physici@r when the treating physiciaropinion is internally
inconsistent, as long as he minimally articuldtissreasons for crediting or rejecting evidence of
disability”); seee.g. Latkowski v. Barnhart, 93 Fed. Appx. 963, 970 71 (7th Cir. 20035¢oby v.
Barnhart, 93 Fed. Appx. 939, 942 (7th Cir. 2004). If the ALJ was unable to discern the basis for
the treating physicids determination, the ALJ musblicit additional information. Moore v.
Colvin, 743 F.3d 1118, 1127 (7th Cir. 2014itihg Similia v. Astrue, 573 F.3d 503, 514 (7th Cir.
2009)). Ultimately, the weight accorded a treating physigiapinion must balance all the
circumstances, with recognitidhat, while a treating physicighas spent more time with the
claimant] the treating physician also méyend over backwards to assist a patient in obtaining
benefits...[and] is often nat specialist in the patiéatailments, as the other physicians who give
evidence in a disability case usually ak¢ofdien v. Barnhart, 439 F.3d 375, 377 (7th Cir.
2006)(internal citations omitted) See also Punzo, 630 F.3d at 713.

Dr. Klepsch was the only doctor poovide an opinion on how Pitaro&kimpairments
affected him. The ALJ compared Dr. Klepsclimitations with higrogress notes and found
inconsistencies betweerethwo. Dr. Klepsch stated that Pitaroski was supposed to elevate his
legs 25% of the day because oéeth, but his notes were devoidaodlirective to elevate his legs.
The ALJ also noted that Pitaroski did not digpday edema at his consultative exam. The ALJ
discussed the inconsistencies &k of support for the physicianopinions. The ALJ was not
required to analyze every factoRohan v. Chater, 98 F.3d 966, 971 (7th Cir. 1998)(hile we
do not require a written evaluatiof every piece of evidence, an ALJ must sufficiently articulate
his assessment of the evidence to assure uththal.J considered the important evidence ... [and

to enable] us to trace the path of the ALJ's reasof)ating Carlson v. Shalala, 999 F.2d 180,
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181 (7th Cir. 1993)). Because the ALJ identifeadl explained the inconsistencies between Dr.
Klepschs opinion and the record, the court finbs to be sufficient explanation.

Although Pitaroski argues thiéite ALJ rejected all of hisedical evidence, the ALJ did
not fail to discuss all of the medical evidence. The ALJ discusseddimogy studies of the
lumbar spine and the knees during the visBtoAnthony Medical Center in July 2010. The
studies revealed only early degeneration of thkiphel upper lumbar disks, while the studies of
the knees revealed degenerative changes andratedarrowing of medialght knee joint and
minimal narrowing of the lateral right and both siadé the left knee joinfThe ALJ further noted
the findings in August 2010 &t. Clare Health Clinic ahild effusion to Pitarosks right knee but
no instability or tenderness upon palpation.

Based on his discussion of the medical evidethe ALJ used his discretion and gave
significant weight to the findings of Dr. Rahmawgcause his opinions were based on his personal
observations and his face-to-face examinatiorigitafoski, and they were consistent with the
record as a whole. The ALJ supported hisifigdvith sufficient evignce and discussed the
findings of Dr. Rahmany from October 2010. Ritki complained of low back and knee pain,
however he was able to walk with a steady géhout an assistive device. Pitaroski was able to
stoop and/or squat without difficulty, and he wakedb walk heel taoe and tandemly without
difficulty. The evidence further showed that Ritki had a full range of motion in his cervical,
thoracic, and lumbar spines. Pitaroski also &dull range of motiom each joint, and his
strength was noted as 5/5 in all major muscle grouipgn the end, it is up to the ALJ to decide
which doctor to believe - the treating physiciamoMas experience and knowledge of the case, but
may be biased, or the consulting physiciahpwnay bring expertise and knowledge of similar
cases - subject only to the requirement thatALJ's decision be supported by substantial
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evidence. Landingv. Astrue, 2013 WL 1343864, at *4 (N.D. Ind. Apr. 3, 201@)¢ting Books
v. Chater, 91 F.3d 972, 979 (7th Cir.1996)).

Pitaroski next challanges the AkXredibility determination. This court will sustain the
ALJ’s credibility determination unless it‘jgatently wrong and not supported by the record.
Batesv. Colvin, 736 F.3d 1093, 1098 (7th Cir. 201Shmidt v. Astrue, 496 F.3d 833, 843 (7th
Cir. 2007);Prochaska v. Barnhart, 454 F.3d 731, 738 (7th Cir. 2008Dfly if the trier of fact
grounds his credibility finding ian observation or argument thgtinreasonable or unsupported .
.. can the finding be revers&d.The ALJs “unique position to observe a witnéssititles his
opinion to great deferenceAllord v. Barnhart, 455 F.3d 818, 821 (7th Cir. 20Q0®elson v.
Apfel, 131 F.3d 1228, 1237 (7th Cir. 1997). Howevethé& ALJ does not make explicit findings
and does not explain thefim a way that affords meaningful reviéwhe ALJs credibility
determination is not entitled to deferenc8teele v. Barnhart, 290 F.3d 936, 942 (7th Cir. 2002).
Further,“when such determinations rest on objective factors or fundamental implausibilities rather
than subjective considerations [such as a claitmaeimeanor], appellate courts have greater
freedom to review the AlS decisiori. Cliffordv. Apfel, 227 F.3d 863, 872 (7th Cir. 2000fSee
also Bates, 736 F.3d at 1098.

The ALJ must determine a claimantredibility only after considering all of the clainmant
“symptoms, including pain, and tbgtent to which [the claimais] symptoms can reasonably be

accepted as consistent with the objextivedical evidence and other evidehc@0 C.F.R. ¢

404.1529(a); Arnold v. Barnhart, 473 F.3d 816, 823 (7th Cir.200%(bjective complaints need
not be accepted insofar as thegsh with other, objectiveedical evidence in the recofy.

Scheck v. Barnhart, 357 F.3d 697, 703 (7th CR004). If the claimard impairments reasonably
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could produce the symptoms of which the claimamomplaining, the AL must evaluate the
intensity and persistee of the claimartg symptoms through consideration of the clairfsant
“medical history, the medical sigasd laboratory findings, and statents from [the claimant, the
claimants] treating or examining physician or pegtogist, or other persons about how [the

claimants] symptoms affedthe claimant]. 20 C.F.R. ¢ 404.1529(c); Maoorev. Colvin,

13-2460;Schmidt v. Barnhart, 395 F.3d 737, 746-747 (7th Cir. 2009){ese regulations and
cases, taken together, require an ALJ to @dte specific reasons for discounting a clairtsant
testimony as being less thamredible, and preclude an ALJ framerely ignoring the testimony or
relying solely on a conflidbetween the objective medi evidence and the claimantestimony as
a basis for a negative credibility findirg.

Although a claimans complaints of pain cannot be totally unsupported by the medical
evidence, the ALJ may not makecredibility determinatiofisolely on the basiof objective
medical evidencé. SSR 96 7p, at *1. Seealso Moorev. Colvin, 13-2460] ndoranto v.
Barnhart, 374 F.3d 470, 474 (7th Cir. 200Qarradine v. Barnhart, 360 F.3d 751, 754 (7th Cir.
2004) (If pain is disabling, the fact that its souisgurely psychologicaloes not disentitle the
applicant to benefity. Rather, if the

[c]laimant indicates that pain is a signifitdactor of his or her alleged inability to

work, the ALJ must obtain detailelescriptions of the claimastdaily activities by

directing specific inquirieskmut the pain and its effects to the claimant. She must

investigate all avenues presented tkéite to painncluding claimans prior work

record, information and observationstbyating physicians, examining physicians,

and third parties. Factors that musicbasidered include theature and intensity

of the claimaris pain, precipitation and agwating factors, dosage and

effectiveness of any pain medications, ottneatment for relief of pain, functional

restrictions, and the claimasdaily activities. (internal citations omitted).

Lunav. Shalala, 22 F.3d 687, 691 {f@ Cir. 1994)see also Zurawski v. Halter, 245
F.3d 881, 887 88 (7th Cir. 2001).
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In addition, when the ALJ discounts the claimsudiescription of pain because it is
inconsistent with the objective medi@lidence, he must make more tharsingle, conclusory
statement . . . . The determination or decisist contain specific reasons for the finding on
credibility, supported by thevidence in the case redpand must be suffiarly specific to make
clear to the individual ahto any subsequent reviewers theghiethe adjudicator gave to the
individuals statements and the reasons for that wéigBER 96 7p, at *2. See Zurawski, 245
F.3d at 887Diazv. Chater, 55 F.3d 300, 307 08 (7th Cir. 199%)nding that the ALJ must
articulate, at some mininu level, his analysis of the evidence). He nibsild an accurate and
logical bridge from the evidence to [his] conclustorZurawski, 245 F.3d at 887g(ioting
Clifford v. Apfel, 227 F.3d 863, 872 (7th Cir. 2000)). ndinor discrepancy, coupled with the
ALJ's observations is sufficient to support a finding that the claimant was incredBbtes, 736
F.3d at 1099. However, this must be weighedregjaihe ALJ's duty to builthe record and not to
ignore a line of evidence thatiggests a disability Bates, 736 F.3d at 1099.

Pitaroski challenges the AlsJuse of the boilerplate langge If the ALJ supported his
credibility finding with other evidence, the uskthe boilerplate language is irrelevanillen v.
Colvin, 942 F. Supp. 2d 814, 822 (N.D. Ill. 2013)Tle administrative law judge cannot
disbelieve [the claimant's] testimony solely because it s@emxcess of th®bjectivé medical
testimony?). Here, the ALJ provided sh additional explanation.

The ALJ explained that Pitaro&kitestimony that he mowed the lawn with a riding mower
and had more difficulty with standing than sittwgs inconsistent with his complaints of pain.
The ALJ then discussed that Pitaroski inaccuragdiified only that the swelling and numbness in

his hands affected him only in the morning andraitipersist into the work day. Pitaroski did not
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provide any evidence to support his allegeddhiamitation extending beynd the morning to the
ALJ. The ALJ used this evidence to support his credibility finding.

However, in assessing Pitardskiredibility, the ALJ also stated that Pitaroski testified
that his medications did not helpe pain but that he was nokiiag those medications prescribed
to him. The ALJ also noted that there wasl8mmonth lapse in time between the time Pitaroski
left work and he first sought medical treatmenthe ALJ did not question Pitaroski about the
reasons he either failed to seek treatneemtid not follow the treatment plan.

A claimants failure to follow a treatment plan seek medical attention can decrease
credibility when a claimarfdoes not have a goodason for the failure of treatment, but for the
ALJ to draw inferences about the claimarondition from a failure toomply, an ALJ must first
discern from the claimant the reasons for non-compliar@eaft v. Astrue, 539 F.3d 668, 679
(7th Cir. 2008)(failure to comply due to inahjlto pay for treatment, for example, may be an
acceptable reason for non-complian&eke also Shauger v. Astrue, 675 F.3d 690, 696 (7th Cir.
2012)(¢Although a history of sporadic treatment or the failure to follow a treatment plan can
undermine a claimant's credibility, an ALJ musttfesplore the claimanti®asons for the lack of
medical care before drawing a negative inferép@iting S.S.R. 96-7p, 1996 WL 374186, at *7;
Mossv. Astrue, 555 F.3d 556, 562 (7th Cir. 2009Qxaft v. Astrue, 539 F.3d 668, 679 (7th Cir.
2008)). If the ALJ decideto disregard the claimastreason for failing to pursue treatment, the
ALJ must provide an explanationRoddy v. Astrue, 705 F.3d 631, 638 {7Cir. 2013) (explaining
that the ALJ must elicit reason for failing torpue medical treatment). Here, the ALJ did not
make the requisite inquiry to dseer the reasons Pitaroski either failed to seek treatment prior to
July 2010 or to take his medications as pibsct. The ALJ mustddress this on remand.

Based on the foregoing reasons, deeision of the CommissionerREMANDED.
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ENTERED this 24 day of July, 2014

/s! Andrew P. Rodovich
United States Magistrate Judge
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