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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
JefferyJackson,
Raintiff,
V. Civil Action No. 2:13-CV-198JVB
David E. Lain, Individually and in his
Official Capacity as Shédf of the Porter County

Sheriff's Department; and Captain Thomas
Henderson,

Defendants.

OPINION & ORDER

Plaintiff, Jeffery Jackson, filed this § 19B8vsuit in Indiana state court after he was
fired from his position as an Animal Conit@fficer with the Porter County Sheriff's
Department. Plaintiff allegabat Defendants, Sheriff Dal/iLain and Captain Thomas
Henderson, violated his First Amendment rightréee speech by retaliatiragjainst him after he
reported illegal activities that he witnessedle/lan employee of the Porter County Animal
Shelter. Plaintiff maintains that he was tezhpoorly, denied overbhe, and eventually
discharged because he was a whistleblower. Plaintiff also raisegiahprotection claim
stemming from Defendants’ treatment of him dgrhis employment. Plaintiff initially alleged
state law claims, but has since abandoned tBafendants removed this case to federal court
and have moved for summary judgment on alinok. Defendants contend that Plaintiff has
provided insufficient evidence to outline a prifaaie case of retaliatioor a violation of his

right to equal protection.
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A. Background

The Porter County Commissiondrsed Plaintiff as an Animal Control Officer in
November 2009. (DE 34-2, Pl.’s Dep. 10:13-16343:) In early 2011, Platiff encountered
“lllegal activities” at work ad documented these activitiekl. (at 22:2—-20.) Plaintiff observed
that Porter County Jail inmates, brought imssist the Animal Contrstaff, were not well
supervised. Plaintiff noticed that unsupervisadates received visitors while working at Animal
Control, which gave them access to drugs there later smuggled into the jald.(at 14:1-20.)
Additionally, after returning fyrm a 9-1-1 call late one evieg, Plaintiff observed three
employees stealing money that was donated ¢l ldtizens to aid Porter County Animal
Control operationsld. at 21:21-25.)

After witnessing thesactivities for a few months, Plaifftspoke to Sheriff Lain, the
Porter County Sheriff, to relay his concernd. &t 17:11-16.) Sheriff Laiassured Plaintiff that
he would improve the supervisionthe inmates and directed Riaff to alert his employer, the
Porter County Commissioners, of these issudsaf 17:11-22.) Platiif followed Sheriff
Lain’s advice and relayed his concetaghe Porter County Commissionetsl. @t 18:1-9.) In
response, the Porter County Comssioners called a meeting oktlentire animal control staff
and investigated Plaintiff's claimdd()

At the conclusion of thenvestigation, the Porter CoynEommissioners relinquished
oversight of animal control to the Porter County Sheriff's Department. (DE 34, Pl.’'s Resp. at 2.)
As a result of this transfer of authority, eg@nimal control staff member was released from
their employment on April 11, 2011, and requiredegapply for their positions through the

Porter County Sheriff's Department. (DE 34Pl.’s Dep. 28:17-24.) Only Plaintiff and two



other individuals retained thrgbb with animal control aftethis transfer took placeld; at
28:11-16.)After being hired by the Porter Courtiheriff's DepartmentPlaintiff no longer
observed any illegal activity at his workplacdel. @t 28:1-10.) Moreover, due his experience,
Plaintiff assisted in the training of new amhtontrol officers hired by the Porter County
Sheriff's Department.ld. at 31:4-9.)

However, Plaintiff and his new supervis@aptain Thomas Henderson, did clash on a
few occasions. Plaintiff alleges that when he began working at the Porter County Sheriff’s
Department, Captain Henderson warned him ntgaf| over his head” to Sheriff Lain and that
he would be fired if he didld. at 32:6—-20, 36:3-9.) Plaintiff alsdaims that Captain Henderson
improperly denied his overtime pay requests,dtilitapproved overtime compensation for other
animal control workersld. at 37:14-25, 38:1-17.) The mogirgficant disputeoccurred after
Plaintiff failed to attend a peppspray certification class th@aptain Henderson had ordered
him to attend.Ifl. at 44:2—-25.) Plaintiff was present e Captain Henderson gave a verbal
order to attend the class, tglieved it was only directed at his two co-workelc. gt 42:1-11.)
Plaintiff did not believe thaCaptain Henderson’s order applied to him because he had
previously attended the same class. (Id. at 423.7-As a result of his absence, Sheriff Lain
issued a written reprimand to Plaintiff for failibg follow a direct order of a supervisor. (DE 33-
11, Ltr. at 1))

Following his disputes withlenderson, Plaintiff experienced two further setbacks at
work. First, Plaintiff was injured while attemptimg capture two large dogs and load them into
his Animal Control vehicle. (DE 34-2, Pl.’s ped46:15-25, 47:1-24.) Afterighinjury, Plaintiff
never returned to work at the Porter Counter8fis Department because his doctor would not

clear him to perform the physical dugief an animal control officerld. at 54:5-9.) Second,



three months after Plaintiffimjury, Captain Henderson prepdran evaluation memorandum for
Sheriff Lain assessing Plaintiff'slp performance. (DE 33-12, Mem. at 1-42enderson
described Plaintiff's job performance as ag®, but noted that$ireport-writing was sub-
standard, he managed his time inefficigniinproperly submitted overtime compensation
requests, and “struggled torfirm his assigned duties.ld()

On October 24, 2012, almost a year after RBEminjury, Sheriff Lain informed him
that he was “terminated from the Porter Cousiteriff’'s Animal Control.” (DE 33-13, Ltr. at 1.)
Sheriff Lain outlined three reasons for Plainsftermination. First, Plaintiff's doctor-imposed
work limitations prevented him from performingetduties of an animal control officer and no
light-duty positions were availabldd() Second, in keeping with the Porter County Policy
Manual, the Porter County Sheriff's Departmgifed Plaintiff's vacant position because he had
not returned to work within six monthsd() Third, Plaintiff's “job performance was substandard
and unacceptable and serves as an additional basis [to] warrant terminbdipi e
performance issues listed were: (1) failuretterad training as directed by a supervisor; (2)
numerous instances of “below standard perforced (3) inefficient time management; (4) need
for additional supervision; and (5) failure tdheere to Porter Countyheriff's Department’s
overtime request procedurekl.(@t 1-2.)

Plaintiff contends that heas fired for his whistleblWwing activity, even though it
occurred while he was employed and supexVvigy the Porter County Commissioners. (DE 34-2,
Pl.’s Dep. 61:13-25, 62:1-25.) In support of this claim, Plaintiff points to Henderson’s warning
about whistleblowing and also alleges cokers and supervisors asked him on multiple

occasions if he was taping their conversatiolas) (



B. Summary Judgment Standard

A motion for summary judgmembust be granted “if thpleadings, depositions, answers
to interrogatories, and admissionsfid@, together with the affidats, if any, show that there is
No genuine issue as to any matef@at and that the moving paiigyentitled to a judgment as a
matter of law.” Fed. R. Civ. P. 56(c). Rule 56i@jther requires the entry of summary judgment,
after adequate time for discayeagainst a party “who fails tmake a showing sufficient to
establish the existence of an element essentthbtqarty’s case, arah which that party will
bear the burden of proof at trialCelotex Corp. v. Catretd77 U.S. 317, 322 (1986).

A party seeking summary judgment bears the initial responsibilityfafming a court of
the basis for its motion and identifying thosetjors of the pleadings, depositions, answers to
interrogatories, and admissions on file, togethign the affidavits, if any, which it believes
demonstrate the absence of agjae issue of material fac@elotex 477 U.S. at 323. the
moving party supports its motion for summary judgingith affidavits or other materials, it
thereby shifts to the non-moving pathe burden of showing that @&sue of material fact exists.
Keri v. Bd. of Trust. of Purdue Unjv58 F.3d 620, 628 (7th Cir. 2006).

Rule 56(e) specifies thance a properly supported motion for summary judgment is
made, “the adverse party’s respanse affidavits or as otherwig@ovided in this rule, must set
forth specific facts to establish that there geauine issue for trial.” Fed. R. Civ. P. 56(e).

In viewing the facts presented on a motiondommary judgment, a court must construe
all facts in a light most favorédto the non-moving party and dral legitimate inferences and
resolve all doubts ifavor of that partyKeri, 458 F.3d at 628. A courtisle is not to evaluate

the weight of the evidence, to judge the credibility of witnesses, or to determine the truth of the



matter, but instead to determine whether¢hs a genuine isswof triable factAndersorv.

Liberty Lobby 477 U.S. 242, 249-50 (1986).

C. Analysis
Defendants have moved for summary judgmerttath of Plaintiff's claims. They assert
that Plaintiff cannot establish a prima facieecatretaliation because his speech regarding
illegal activities at the Porter County Animab@rol was not a motivating factor in his dismissal
from employment. Defendants also contend Biaintiff cannot maintain an equal protection
claim, under either the traditiolnar class-of-one theory, bacse he has provided insufficient
evidence of a prima facie case. For the reasati;ied below, Defendants are correct on both

counts.

1. First Amendment Retaliation Claim

To succeed in a First Amendment retaliationingjaa plaintiff must denonstrate that “(1)
his speech was constitutionally protected; (2hag suffered a deprivation likely to deter free
speech; and (3) his speech wakeast a motivating factor in the employer’s actiow@dwell v.
Eisenhauer679 F.3d 957, 964 (7th Cir. 2012). At summamygment, the burden of proof for
these elements is split between the parttesat 965.For the third element, the plaintiff must
provide evidence that his speech was a motigdtotor, or a “sufficient condition,” for the
employer’s retaliatory condudireene v. Doruff660 F.3d 975, 979-980 (7th Cir. 2011). If the
defendant is unable to adequately rebut theataakationship presented by plaintiff, this

condition is satisfiedKidwell, 679 F.3d at 965.



A litigant demonstrates that speech was &vabng factor for the alleged retaliation
through either direct or circustantial evidence. Direct evides proves a particular fact in
guestion without reliance upon inference or presumpRaialin v. Lincoln Land Cmty. Cqld20
F.3d 712, 720 (7th Cir. 2005). Intadiation cases, it is often diffult for a litigant to present
direct evidence, because “[d]irect evidetgacally consists of an admission by the
decisionmaker that he acted with retaliatory intelnbrig v. Teachers’ Ret. Sys. of, 1885 F.3d
344, 350 (7th Cir. 2009).

Circumstantial evidence, which is often muchieat® obtain, enables trier of fact to
infer that retaliation occurre®Rudin 420 F.3d at 720-21. “Circumstantial evidence may include
suspicious timing, ambiguous ol written statements, tehavior towards or comments
directed at other employeasthe protected groupllong 585 F.3d at 350. Regardless of the
type of evidence proffered, a plaintiff mushaenstrate “that the protected activity and the
adverse action are not wholly unrelate8duzek v. Exxon Coal USA, In202 F.3d 913, 918
(7th Cir. 2000). To demonstrate that the pobéd activity and adversaction are not wholly
unrelated, plaintiffs must produéacts which somehow tie the adse decision to the plaintiff's
protected actionsStagman v. Ryari76 F.3d 986, 1001 (7th Cir. 1998ermudez v. TRC
Holdings, Inc, 138 F.3d 1176, 1179 (7th Cir. 1998). One event preceding another does not show
that the first event caused the secdermudez138 F.3d at 1179. Instead, “other circumstances
must also be present which reasonably sugbasthe two events asmmehow related to one
another.”Sauzek202 F.3d at 918.

Without examining whether Plaintiff's speechsyarotected, it is apparent that Plaintiff
cannot associate his dismissal with his whistlebdgvon the basis of sugjous timing. Plaintiff

reported illegal activity to Sheriff Lain andah the Porter County @umissioners. His actions



assisted the Porter Cour@pmmissioners’ investigation of misconduct by animal control
officers, which eventually led to corrective iaatbeing taken against other animal control
employees. Following the investigation and subsequansfer of animal control to the Porter
County Sheriff's Department, PHiff and every other animal control employee were forced to
reapply for their position®laintiff was one of three employees the Porter County Sheriff's
Department hired after the reorganization. Ritiiooncedes that the Porter County Sheriff's
Department was not obligated to rehire hinaasnimal control officer, but chose to despite
knowing that he had previously reped misconduct in the workplace.

Unable to make a temporal connection betwasrspeech and termination, Plaintiff also
fails to allege any other circumstances tlmatld connect his whistleblang to his dismissal.
Plaintiff admits that his physical limitatiotsought about by his injury prevented him from
performing the duties of an animal control officBlaintiff also concedea$at he was not a good
report writer, but argues that alificers struggled with writingeports. Lastly, Plaintiff admits
that he failed to attend training, but dismss#as incident as a miscommunication between
himself and Captain Henderson. All of theser@s, coupled with his subpar performance
evaluation, provide a legitimateti@ale for Defendants’ actions.

Plaintiff argues that Captaldenderson’s repeated questioagarding whether Plaintiff
was recording their conversations is evickeof retaliation. This argument is unconvincing.
Plaintiff asserts that Captalthenderson told him not to go over his head and would often ask
him whether he was recording theonversation. What Plaintiff ilia to do, which is fatal to his
retaliation claim, is providerny connection between these conmtseand his discharge. While

these comments are not indicative of a headtipervisor-employee lagionship, they do not



demonstrate that Plaintiff was fired in retaliation speech he engaged in before he was hired by
the Porter County Sheriff's Department.

While Plaintiff questions the asons for discharge, “his quiests are irrelevant without a
prima facie case Foster v. Adams489 Fed. Appx. 959, 962 (7th Cir. 2012). Accordingly,

Plaintiff's § 1983 claim for retaliation fails.

2. Equal Protection Claim

Plaintiff contends that he kdoth a traditional equal protext claim and a class-of-one
equal protection claim. Plaintiff is incorrectalitiff cannot proceed under a class-of-one theory
because he has failed to distinguish hisslaf-one claim from the one presente&ngquist v.
Oregon Department of Agriculturé53 U.S. 591 (2008). lEnquist the Supreme Court found
that class-of-one claims areappropriate for public employedd. The Court reasoned that the
class-of-one claims are “simply a poor fit' the employment coakt, which necessarily
‘involve[s] discretionary decisionaking based on a vast arraysoibjective, individualized
assessments.Wade v. Collier783 F.3d 1081, 1089 n.5 (7th Cir. 2015) (citirggquist 553
U.S. at 603, 605 (2008). Plaintlfs not presented any evidence or argument that Defendants’
employment decision exceeds the reacBrajuist See, e.g., Hanes v. Zurj@&78 F.3d 491, 495
(7th Cir. 2009) (discussing the limitationskriquistwithin the Seventh Circuit.). Accordingly,
Plaintiff's class-of-one claim fails, which leavesly a traditional equadrotection claim for the
Court to address.

Equal protection challenges arise most commanbne of two instances. First, a claim
often emerges if a distinction @dsawn based on an individual’'s membership in a suspect class.

Srail v. Vill. of Lisle 588 F.3d 940, 943 (7th Cir. 2009) (citiNrtin v. Shwano-Gresham Sch.



Dist., 295 F.3d 701, 712 (7th Cir. 2002puspect classes includeeaalienage, and national
origin. Vision Church v. Vill. of Long Groyd68 F.3d 975, 1000 (7th Cir. 2006). The second
common equal protection claim arises when arviddal is denied a fundaental right, such as
the freedom to practice relan or the freedom of speedd.

If no fundamental right or suspect classifior is involved, equgbrotection claims are
evaluated under the rationadds standard of reviewiscovery House, Inc. v. Consol. City of
Indianapolis 319 F.3d 277, 282 (7th Cir. 2003ge als@mith v. City of Chi.457 F.3d 643,
650-651 (7th Cir. 2006). To prevail under this staddd review, a plaintiff must prove the
defendant: “(1) intentionally treated him @fently from others similarly situated; (2)
intentionally treated him differently becausehtd membership in the class to which he
belonged; and (3) the difference in treatmend wat rationally related to a legitimate state
interest.”"Smith 457 F.3d at 650-651 (citirffchroeder v. Hamilton Sch. Dis282 F.3d 946,
950-51 (7th Cir. 2002)).

Here, Plaintiff asserts that he is a me&mbf a suspect class because he is a
whistleblower, thus heightenirije Court’s standard of reviewdowever, Plaintiff provides no
support for the principle that whistleblowersanihe same protection as members of a suspect
class that is based on race, gendkenage, or national originLikewise, Plaintiff does not
assert that he has been denied a fundamegitdl Consequently, thCourt must evaluate

Plaintiff's claim using a ratiordasis standard of review.

1 Plaintiff points toO’Connor v. Chicago Transit AuthorityZ78 F. Supp. 967, 975 (N.D. Ill. 1991) in support of the
principle that whistleblowers are a suspect class. Thisdmesenot stand for this primde. Instead, this case turns
on whether the Plaintiff, who was a whistleblower, Wweated differently than other similarly situated non-
whistleblowers. As the Seventh Circuit has found, “[w]histleblowers cannot, by imaginaadings, qualify as a
class afforded [civil rights protectiond$fr they do not possessyaaf the characteristics--i.e. race, national origin or
gender--which are traditionally part andgal of discrete and insular minoritiesdicks v. Resolution Trust Carp

970 F.2d 378, 382 (7th Cir. 1992).
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Under this standard, Plaintiff has failedpimvide sufficient evidere to prove any of the
three required elements. First, Plaintiff ontyakes bare, unsupportegasions that other
employees had their overtime requests approvbdn his were denied. There is no evidence
delineating what happened to other animal cowtifccers’ overtime requests. Additionally,
Plaintiff provides no benchmarks giescribe how he is similgrkituated to other employees,
other than that they shared the same place of employ8esund, there is no evidence that
Plaintiff was treated differently on the basishag whistleblowing activities. Plaintiff was
actually hired by the Porter County Sheriff’'s Dap@ent after his whistleblowing activity, which
undermines his claimn fact, Plaintiff, due to his pasiperience, trained newly hired animal
control employees.

Moving to the third prong, Platiff has presented no evidence to overcome the rational
basis the Porter County Sheriff's Departrhbad for denying his overtime compensation
requests and firing him. Henderson testifieat thhen he reviewed overtime compensation
requests he would contrast the work perfed and the time requested with the normal
productivity of an animal control officer. Aft¢his analysis, Henderson would either approve,
modify, or deny the request. Rigerson maintained that if lieetermined the overtime hours
worked exceeded the time actuatlycessary to accomplish a tdmkwould modify the amount
of overtime on the request andagt it. This sort otost-conscious use of public funds is
rationally related to a legitimate state interegtewise, the Porter Coy Sheriff's Department
had a rational basis for terminating Plaintiff fréws position since, after a year of convalescing,

he was still unable to work. Accordingly diitiff's 8 1983 equal protection claim fails.
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D. Conclusion
For the reasons discussed above, Defendants’ Motion for Summary Judgment (DE 32) is
GRANTED. Additionally, Defendants’ Rule 3@otion to Strike Plaintiff's Supporting
Affidavits (DE 36) is denied as moot.

SO ORDERED on July 20, 2015.

s/ Joseph S. Van Bokkelen
JOSEPHS. VAN BOKKELEN
UNITED STATESDISTRICT JUDGE
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