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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

ROSIE PASSMORE, Individually and as )
Personal Representative of the Estate of )

Willie J. Passmore, Deceased, )
Raintiff, ))
V. ; CaséNo. 2:13-cv-290
JAMES R. BARRETT JR., Individually anz:l )
d/b/aLos Suefios, )
Defendant. ))

OPINION AND ORDER

This matter is before the court on the Matito Bifurcate the Issues of Liability and
Damages [DE 104] and the Motion for Leave taefPortions of Videotaped Deposition of
James R. Barrett Jr. Into Evidence at Tridlieu of Live Testinony [DE 106] filed by the
defendant, James R. Barrett Jr., on March 2262and the Motion to Compel Defendant James
R. Barrett, Jr. to Appear atial [DE 109] filed by the plaintiff, Rosie Passmore, Personal
Representative of the Estate of WillieRassmore, deceased, on March 22, 2016. For the
following reasons, the Motion to Bifurcate theuss of Liability and Damages [DE 104] is
DENIED, the Motion for Leave to Enter Portions\Gifieotaped Deposition of James R. Barrett
Jr. Into Evidence at Trial in Lieof Live Testimony [DE 106] iSRANTED, and the Motion to
Compel Defendant James R. BarrettidrAppear at Trial [DE 109] IBENIED.

Background

The plaintiff, Rosie Passmore, has allk¢feat the defendant, James R. Barrett Jr.,

negligently ran over and killed her husbandllid/Passmore, while Willie was working at Boss

Truck Shop in Gary, Indiana. The parties haubmitted a surveillancgdeo of the accident,
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which showed Barrett’s trucking running over and killing Willie. Barrett was diagnosed with
Multiple Myeloma in July 2014. Barrett's candezatment has included spinal cord surgery,
radiation, and chemotherapy. Barrett haskypain and weakness, and his doctor has
recommended that he avoid travelling long distances or sitting for an extended period. Barrett
lives over 1,300 miles away frothe courthouse in Alice, Texas.
Discussion

Barrett has requested the dotar bifurcate the issues bébility and damages to avoid
prejudice and to expedite and economize the trial. “For convemi¢o avoid prejudice, or to
expedite and economize, the court may order aratptial of one or more separate issues,
claims, crossclaims, counterclainos,third-party claims. Wheordering a separate trial, the
court must preserve any federal right to a jury tri#léderal Rule of Civil Procedure 42(b).
The decision to bifurcate a trial under Rule 42¢lgntirely within therial court’s discretion.
Houseman v. U.S. Aviation Underwriters, 171 F.3d 1117, 1121 (7th Cir. 1999). “Like all rules
of civil procedure, this rules applied in conjunction with [Eeral Rule of Civil Procedure 1,
which instructs that the rulesalhbe construed and administettedsecure the just, speedy, and
inexpensive determination of every actiod.bney v. Accor N. Am., 2010 WL 2162626, at *1
(N.D. Ind. May 27, 2010) (citation and internal catodn marks omitted). First, the court must
determine whether separate trials would avoéyatice to a party or pmote judicial economy.
Balzer v. Am. Family Ins. Co., 2009 WL 1543524, at *2 (N.D. Ind. June 2, 2009). Then it must
decide whether bifurcation waliprejudice a party unfairlyBalzer, 2009 WL 1543524 at *2.
Finally, bifurcation must not viate the Seventh Amendmeralzer, 2009 WL 1543524 at *2

(citing Houseman, 171 F.3d at 1121). The moving palnigs the burden to demonstrate that



bifurcation would support judicial econgrand not prejudice any partie$oney, 2010 WL
2162626 at *1 (citations omitted).

Barrett has argued that consolidatingltability and damagessues would prejudice
him. He has indicated that the evidence ovwaimingly shows that Willie’'s conduct caused
Passmore’s damages. However, because Pasen@aosgmpathetic witness and the surveillance
video shows Willie’'s death, Barrett has claimedt tiine jury will disregard the evidence on
liability and will decide this case based on sympathy or an emotional response to Passmore’s
testimony. Additionally, he has argued thétircation would promote judicial economy
because none of the liability withesses woulddmalled during the damages portion of the trial.
Moreover, the same jury could decide both issues.

Passmore has argued that Barrett has faileakttet his burden to show prejudice. She
has claimed that Barrett’'s argument is mere spgounl¢hat a jury could nadecide the liability
issue on its merits as opposed to sympathy. a@zehas argued that Battrbas not shown that
bifurcation would promote judial economy. Because this caseolves competing expert
opinions and factual disputes, Rasse has indicated that Barrbtis not shown that his success
on liability is likely. Furthermore, she has statidt bifurcation woul@éxtend the length of the
trial if Barrett does not succeed on liability.

Although Passmore is a sympathetic witreasd the surveillance video shows Willie's
death, the court believéisat a jury can decide the liaibyl issue on its merits. Barrett has
speculated that Passmore’s testimony and thewiaelld cause the jury to decide this case
based on sympathy, but speculation is insigdfit to warrant a separate tri@al zer, 2009 WL

1543524 at *3 (citations omitted). Furthermdtes court can provide warnings, limiting



instructions, or special verdictrios to temper any prejudic&ee Stachon v. Woodward, 2015
WL 7963144, at *2 (N.D. Ind. Dec. 2, 2015) (citation omitted).

The court also is not convinced that bdation would promote picial economy. This
case involves a number of factalidputes, including competing@ert opinions. Barrett cannot
assume that he will prevail and relieve the cofithe damages portion of the trial, and the court
does not find that his possibility of success watsdifurcation. However, even if the court
separated the issues, the damages portionikely consist of twoexpert witnesses and
Passmore. Therefore, separating the isawwesd not eliminate numerous withesses or
significant testimony if Barrett prevailed. Rathleifurcation would likey extend the trial and
the jurors’ service by requirg two rounds of opening statements, closing arguments, and
deliberations. The Motion to Bifurcateetlissues of Liability and Damagedd&NIED.

Next, Barrett has requested the court to atimitvideotaped depositiat trial in lieu of
live testimony, and Passmore has resee the court to compel Barr'stattendance at trial. The
parties have cited competing hatity that debates whether counve authority to subpoena
witnesses who reside more than 18ies from the place of trialCompare Johnson v. Big Lots
Stores, Inc., 251 F.R.D. 213 (E.D. La. 2008) (holding tleaurts cannot subpoena a witness who
resides more than 100 miles from thagd of trial and outside of the statsith In re Vioxx
Prods. Liab. Litig., 438 F. Supp. 2d 664 (E.D. La. 2006) ¢hng that court can subpoena a
witness who resides more than 100 miles froeglace of trial and outside of the state).
Although not cited by either party, a 2013 Amendmerieaer al Rule of Civil Procedure 45
resolved this issue.

Rule 45(c) states that

[a] subpoena may command a person to attend a trial . . . only as
follows:



(A)  within 100 miles of wher¢he person resides, is employed,
or regularly transactsusiness in person; or

(B) within the state where the person resides, is employed, or
regularly transacts businessperson, if the person

M is a party or a party’s officer; or
(i) is commanded to atteraltrial and would not incur
substantiaéxpense.

The Advisory Notes to the 2013 Amendment indedathat Subdivision (c) resolved the split
betweeni n re Vioxx Prods. Liab. Litig. andBig Lots Stores, Inc. Rule 45 advisory
committee’s notes. “Rule 45(c)(1)(A) does nothawize a subpoena for trial to require a party
or party officer to travel morthan 100 miles unless the paotyparty officer resides, is
employed, or regularly transactssimess in person in the stateRule 45 advisory committee’s
notes. “Rule 45(d)(3)(A)(ii) directs the courtqaash any subpoena thmatrports to compel
compliance beyond the geographical lingpecified in Rule 45(c).’Rule 45 advisory
committee’s notes.

It is undisputed that Baett lives outside oindiana and more than 100 miles from
Hammond, Indiana, the trial location. AddititigaPassmore has not alleged or shown that
Barrett is employed or gailarly transacts business in person within those geographical limits.
Therefore, this court must quash or modify shbpoena requiring Barrettdgtendance at trial.
Rule 45(d)(3)(A)(ii).

In the alternative, Passmore has requestedourt to compel Barrett to appear via
video-conferencing from a locatiam Corpus Christi, Texas, less than fifty miles from Barrett’s
home. She has argued that requiring Barratgtify via video-cordrencing would allow the
jury to observe his testimony first hand, rathemtkvatching a video recording of his deposition.
She also has claimed that Barrett’s counsiddaicnproperly during Barrett’'s deposition when

counsel instructed Barrett tedve the room with him during adak instead of remaining in the



room with Passmore’s counsel. No questi@s pending when the parties took the break.
Passmore has not alleged that Barrett's counsékspith Barrett during the break or that he
coached Barrett in any manner during the breakt¢o lais answers. Thematk, it is unclear how
Barrett's counsel acted improperly or why thisident should affect theourt’s decision on this
issue.

Because this court does not find thatrB#’s counsel acted improperly during his
deposition, it also does not fikdat requiring him to appearasvideo-conferencing would allow
the jury to assess his testimony any better byawatching his video deposition. Furthermore,
admitting his video deposition eliminates any uadurden with requiring him to appear via
video-conferencing. Although Barretbuld not need to travel motkan fifty miles, he would
need to sit for an extended period, which caditts his doctor’'s recommendation. Therefore,
the subpoena requiring Barr&itappear at trial I QUASHED. The parties may use Barrett’s
video deposition at trial becaule is an unavailable witnesRule 32(a)(4)(B) and (C).

Based on the foregoing reasons, the MotioBiforcate the Issues of Liability and
Damages [DE 104] iIBENIED, the Motion for Leave to Enter Portions of Videotaped
Deposition of James R. Barrett lhto Evidence at Trial in Lieu of Live Testimony [DE 106] is
GRANTED, and the Motion to Compel Defendant JaiRe8arrett, Jr. to Apear at Trial [DE
109] isDENIED.

ENTERED this 31st day of March, 2016.

/s/AndrewP.Rodovich
UnitedStatesMlagistrateJudge



