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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

REGAN H. HATCHER, )
Plaintiff,

V. CAUSE NO.: 2:13-CV-353-PRC
GARY COMMUNITY SCHOOL

CORPORATION, )
Defendant. )

OPINION AND ORDER

This matter is before the Court on a Motion to Dismiss [DE 61], Defendant’'s Motion to
Strike Plaintiff's Exhibit 2 [DE 63], and Defend&hMotion to Strike Plaintiff’'s Exhibit 3 and 4
[DE 64], all filed by Defendant Gary CommitynSchool CorporatiofGCSC) on April 17, 2015.
The motions are fully briefed and ripe for ruling.

PROCEDURAL BACKGROUND

On September 30, 2013, PlafhfiRegan H. Hatcher filed a Complaint against the Gary
Community School Corporation (GCSC) and the School Board of the Gary Community School
Corporation. On June 11, 2014, the Court issué€d@nion and Order, granting in part and denying
in part the Defendants’ Motion to Dismiss then@aint. After extensive proceedings to correct
errors in Hatcher’s attempts to file an arded complaint, on March 27, 2015, Hatcher filed a four-
count First Amended Complaint against DefendanSG©@nly; four exhibits are attached to the
First Amended Complaint.

Hatcher’s claims in the First Amended Compilare breach of contract (Count 1), tortious
interference with a contract (Count Il), deprieatiof her due process and equal protection rights

under the Fourteenth Amendment to the UnitedeStConstitution (Count IIl), and deprivation of
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her rights of freedom of exssion and freedom of speech underfirst Amendment to the United
States Constitution (Count IV). The following fadtalegations are taken from the First Amended
Complaint.

At all relevant times, Hatcher was an attorhegnsed to practice law in the State of Indiana.
In 2006, GCSC issuedn Announcement of Administrative Vacancy for the position of School
Attorney, who would be directly responsilite the GCSC Board of School Trustees (“GCSC
Board”). On June 13, 2006, Hatcher and GCSCredtmto an Attorney Employment Agreement,
which provided for compensation and benefits. The Attorney Employment Agreement contained a
provision for a probationary period of 180 dégginning June 13, 2006, and ending December 31,
2006.

Shortly after signing the Attorney Employniekgreement, the GCSC Board and Hatcher
entered into a Regular Teacher’s Contract,ir@gg July 1, 2006, “in the position of Administrator
— In House Counsel.” (First Am. Compl. 1 9ndiér the Regular Teacher’s Contract, Hatcher was
given a salary as an Administrator, and theipsiagreed that all laws governing the employment
and dismissal of teachers would be construed fmabieof Hatcher’'s Regular Teacher’s Contract.

Hatcher served as full-time in-house counsel for GCSC.

The GCSC school year runs from Jailyhrough June 30. The 2006-2007 school year was
the last year the GCSC Boardised new Regular Teacher’'s Caurwith administrators. Despite
not issuing new contracts in the following ygain December 2008, the GCSC Board sent all
administrators, including Hatcher, a letter statimat the GCSC Board “is considering a decision
not to renew your contract as administrator for the 2009-2010 school year. The purpose of this

letter is to give you written preliminary notice. A recommendation for non-contract renewal shall



be made no later than April 1, 2009. The reason being budgetary reductions. You will be afforded
all due process rights pursuant to Board Policy No. 440.” (First Am. Compl. { 18, Ex. 2). In
September 2009, outside of the staty period, the GCSC Board atipted to fire administrators
without notice. As a result, GCSC was requiretteébire or pay out conacts.” (First Am. Compl.

1 20). In 2009, the GCSC Board was infornydthe Indiana School Board Association that,
because it continued to use the Regular Teacher’s Contract for non-canifieertified employees,

the GCSC Board had created a property righthe position under theontract under the due
process clause of the Fourteenth AmendmetitaédJnited States Constitution. It was determined
that the last contract signed was in effect uiittlex it was terminated by the process in the Indiana
state statute, the employee resigned, or thearaplretired. This decision applied to Hatcher.
Hatcher’'s Regular Teacher’s Contract signed in 20@6never terminated pursuant to Indiana state
statute.

In aletter dated January 29, 2010, Hatcher received a “Notice of Possible Non-Renewal” that
the GCSC Board “cannot guarantee that you witidb@ined in your current position for the school
year 2010/11” due to the uncertain impact of btayecuts. (First Am. Compl. § 29, Ex. 4). The
letter provided, “Since you currently serve under a continuing indefinite contract with the Gary
Community School Corporation, you will be entitlectiditional due process before the Board can
take final action.ld. at I 31, Ex. 4. In the letter, t&CSC Board acknowledges the continuing
indefinite contract with Hatcher and the need to follow Indiana state statute to terminate it.

In October 2010, Hatcher announced her caawjidor mayor of the City of Gary. In
November 2010, Darren Washington, an elected member of the GCSC Board, asked Hatcher to

name him deputy mayor if she won the electidatcher responded that, if she won, she would



consider appointing him as deputy mayori&bruary 2011, Washington asked Hatcher the same
guestion in the presence of others, to which Hatcher gave the same response. After a mayoral debate,
Washington approached Hatcher and again askel therpresence of others to appoint him deputy
mayor if she won; Hatcher gave the same response. Shortly thereafter, Washington publicly
supported Hatcher’s opposition in the election. Hatcher was not elected.

In June 2011, Hatcher began hearing rumors that Washington was lobbying GCSC Board
members to eliminate Hatcher’s position as in-house counsel. On July 1, 2011, Washington became
President of the GCSC Board. BeginningJuly 2011, Washington reduced Hatcher’s job
responsibilities by instructing her not to attend@xive sessions of the Board. Prior to July 2011,
Hatcher had not been prevented from attending those sessions.

On August 19, 2011, after the beginning of @@SC contractual year, Hatcher received
notice that her position as in-house counsel wouldlinenated because of financial constraints.

On August 23, 2011, the Board held a closegtimg, where it discussed and voted on the
elimination of Hatcher’s position as in-house cain¥he Board never discussed the elimination
of the position in an open meeting. During theetmg, three Board Members stated that the
decision to eliminate Hatcher's position waditpmal. The GCSC Board eliminated Hatcher’s
position of in-house counsel as of October 1, 2011.

In the last days of her employment, Hatcher requested a copy of her Regular Teacher’'s
Contract from Judy Cherry (no relation to thedersigned) in the Human Resources Department.
Judy Cherry told Hatcher that the contract was missing from the file.

In December 2011, the GCSC Board hired asidatlaw firm at a cost of approximately

three times Plaintiff’'s in-house counsel salary.



Prior to the elimination of her position, the GCSC Board never considered Hatcher’s
performance deficient.

In response to the First Amended Complaint, GCSC filed the instant motions.

MOTIONS TO STRIKE

Federal Rule of Civil Procedure 12(f) providbat the Court “may strike from a pleading
an insufficient defense or any redundant, immaterial, impertinent, or scandalous matter.” Fed. R.
Civ. P. 12(f). Motions to strikare generally disfavored becawgseh motions often only delay the
proceedingsSee Heller Fin., Inc. v. Midwhey Powder Co., Ji833 F.2d 1286, 1294 (7th Cir.
1989). However, if the motion removes unnecessary clutter from the case, then the motion serves
to expedite, not delay, the proceedings.

In the Motion to Strike Plaintiff's Exhibit ZDefendant GCSC asks the Court to strike the
Affidavit of Judy Cherry, which is Exhibit 2 todtFirst Amended Complaint. GCSC argues that the
Affidavit should be stricken because it is ngirsd under the penalties of perjury as required by 28
U.S.C. § 1746. However, the Affidavit is notarized with the following language: “Before me, a
notary public in and for Ascensi@ounty, State of Louisiana, perglly appeared the above, and
being first duly sworn upon his[sic] oath, says thatfacts alleged in the foregoing instrument are
true.” (First Am. Compl., Ex. 2). Accordinglyebause Exhibit 2 is not an unsworn declaration, 28
U.S.C. § 1746 is inapplicable. The Court denies the motion.

In the Motion to Strike Plaintiff's Exhibits 3 and 4, GCSC argues that the December 22,
2008 letter and the January 29, 2010 letter attached as Exhibits 3 and 4 to the First Amended
Complaint should be stricken. GCSC argues that the letters do not contain information related to

Hatcher and that neither letter indicates that Hatishen administrator. In her Complaint, Hatcher



alleges that she received these letters andki®tvas hired “in the position of Administrator — In
House Counsel.” (First Am. Compl. 1 9). Moreowbrs matter is before the Court on a Motion to
Dismiss, which requires the Court to accept asdtuaf the well-pleaded facts alleged by Hatcher
and all reasonable inferences that can be mitia@refrom. No motion for summary judgment is
presently before the Court for which the admissibditgvidence is at issue. The Court denies the
motion.

MOTION TO DISMISS

Defendant Gary Community School CorporafiG€CSC) seeks dismissal of all four counts
of Plaintiff Regan Hatcher’s First Amended Compil@ursuant to Federal Rules of Civil Procedure
12(b)(1) and 12(b)(6).

As for Rule 12(b)(1), GCSC offers no argumensupport of dismissal for lack of subject
matter jurisdiction. In fact, the Court already ahthe same argument, raised by GCSC in the
Motion to Dismiss the originaComplaint. GCSC raises no new basis for challenging the Court’s
subject matter jurisdiction. This Court has origijuaisdiction over the federal claims pursuant to
28 U.S.C. § 1331 and supplemental jurisdiction ogkated state law claims pursuant 28 U.S.C. §

1367(a). There is no basis for dismissal under Rule (@(land the motion is denied to that extent.

! The Court presumes that GCSC cites Rule 12(b)(1) in relation to its argument for dismissal of Count Il for
tortious interference with a contract based on Hatcheliséao serve GCSC with an ITCA notice. Although Indiana
state courts describe the ITCA notice as jurisdictional in nature with respect to Indiana courts, Indiana law does not
define the subject matter jurisdictiorfefleral courts; rather, whether the state law jurisdictional requirements have been
met is a predicate for stating a claim under the state’s substantivedavidoe v. Lan¢®No. 3:95-CV-736, 1996 WL
663159, at *5 (N.D. Ind. Oct. 30, 1996) (citimgague v. Boon&l42 N.E.2d 1119, 1120 (Ind. Ct. App. 1982) (citing
cases)))Wade v. South Bend Public Transp. Co§86-488, 1989 WL 516281, at *2 n. 1 (N.D. Ind. May 16, 1989)
(citing Woods v. Interstate Realty 837 U.S. 535 (1949)¥ee also Meng v. IU Bd. of Trdlo. 1:06-CV-1550, 2007
WL 1877980, at *3-4 (S.D. Ind. June 27, 2007) (dismissing slaites under Rule 12(b)(6) for failure to file a timely
tort claims notice).



Next, the Court considers the motion under R@lf)(6), which tests the sufficiency of the
complaint and not the merits of the s@ee Gibson v. City of Ch810 F.2d 1510, 1520 (7th Cir.
1990). In ruling on such a motion, the Court accepteuasall of the well-pleaded facts alleged by
the plaintiff and all reasonable inferences that can be drawn ther&eanBell Atlantic Corp. v.
Twombly 550 U.S. 544, 555-56 (2008ge also Tamayo v. Blagojevi&26 F.3d 1074, 1082 (7th
Cir. 2008).

To survive a 12(b)(6) motion to dismiss for failtioestate a claim, the complaint must first
comply with Rule 8(a) by providing “a short apthin statement of the claim showing that the
pleader is entitled to relief,” Fed. R. Civ. P. 8(a)&J¢h that the defendant is given “fair notice of
what the . . . claim is and the grounds upon which it restsdmbly 550 U.S. at 555 (quoting
Conley v. Gibsor855 U.S. 41, 47 (19578¢ee also Ashcroft v. Ighdd56 U.S. 662, 677-78 (2009).
Second, the “complaint must contain sufficient factoatter, accepted as true, to ‘state a claim to
relief that is plausible on its facelgbal, 556 U.S. at 678 (citingwombly 550 U.S. at 570kee
also Tamayp526 F.3d at 1082. The Supreme Court explained that the “plaintiff's obligation to
provide the grounds of his entitlement to relief requires more than labels and conclusions, and a
formulaic recitation of the elements of a cause of action will not Bwdmbly 550 U.S. at 555
(quotation marks and brackets omittesie also Igbab56 U.S. at 678-7®rooksv. Ross578 F.3d
574,581 (7th Cir. 2009). Determining whether a compidates a plausible claim for relief requires
the Court to draw on its judicial experience and common shyissd, 556 U.S. at 679.

The Court considers each of GCSC'’s bases for dismissal in turn.



A. Due Process and Equal Protection Claims

In Count IIl of the First Amended ComplairHatcher alleges that GCSC unlawfully
deprived her of her rights to due processeauhl protection under the Fourteenth Amendment to
the United States Constitution. Count Ill of the First Amended Complaint includes all of the
allegations made in Count | of the original Complaint as well as two additional alleg@bomgare
(Compl. 111 73-76)with (First Am. Compl. 11 102-107). Hatchrew alleges that, in the letter dated
January 29, 2010, the GCSC Board acknowledged theiinciing indefinite contract with Hatcher
and the need to follow Indiana state statute to terminate that coS8eggtirst Am. Compl. § 104).
Hatcher further alleges that, during her last ddgsnployment, she attempted to obtain from GCSC
a copy of the original Regular Teacher’'s Contract but a GCSC representative indicated that the
document was missing from her file. (First Am. Compl. { 105).

In the “Operative Facts” seoti of the First Amended Complaint, Hatcher also includes the
following additional factual allegations that were not in the original Complaint. After meeting with
the Indiana School Board Association, it was deieed that, even though administrators did not
receive a new contract after 2006 tast contract signed was in effect until the contract was either
terminated by the process in the Indiana state statute, the employee resigned, or the employee
retired.Id. at I 22. Hatcher was one of the classmployees included in this determinatitzh.at
1 23. Hatcher was under the same contract witlsdhge dates as the administrators that were in
guestionld. at f 24. At that meeting, GCSC was infedrthat because it had not terminated the
previous contract, it was required to continueperate under the last Regular Teacher’s Contract
signed for non-certified and certified employdes.at § 25. Hatcher’s original Regular Teacher

Contract signed in 2006 was never terminated under the Indiana state ktaait§.27.



On November 13, 2013, GCSC filed a MotiorDismiss the original Complaint, seeking,
among other things, dismissal of Hatcher’s claim for violation of her due process and equal
protection rights under the Fourteenth Amendment. On June 11, 2014, the Court granted the Motion
to Dismiss, finding that the original Complaintdiot contain factual content that would allow the
Court to draw the reasonable inference that GCSC violated Hatcher's due process and equal
protection rights.

The portion of GCSC'’s brief in support ofetlcurrent Motion to Dismiss the Fourteenth
Amendment claims islenticalto the portion of the brief offered support of the Motion to Dismiss
the original Complaint. Thus, GCSC does not addthe new factual allegations raised by Hatcher
or argue that she has not now stated a claim for relief based on these allegations.

As to Hatcher’'s due process claimglaim brought under 42 U.S.C. 8§ 1983 requires a
plaintiff to show that (1) the conduct was by agea acting under the color sfate law and (2) the
conduct deprived the plaintiff of rights, privileger immunities secured by the Constitution or the
laws of the United StateBarratt v. Taylor 451 U.S. 527, 535 (1981). Under the due process clause
of the Fourteenth Amendment,

a deprivation of life, liberty, or property [must] be preceded by notice and

opportunity for hearing appropriate to thature of the case. [The Supreme Court

has] described “the root requirement” of the Due Process Clause as being that an

individual be given an opportunity for sedring before he is deprived of any

significant property interest. This princlpaquires “some kind of a hearing” prior

to the discharge of an employee who has a constitutionally protected property

interest in his employment.

Cleveland Bd. of Ed. v. Loudermi#l70 U.S. 532, 542 (1985) (quotation marks, citations omitted).

In other words, to state a procedural duecess claim under § 1983, Hatcher must allege “(1) a

protected property interest; (2) a deprivatiomhait property interest by someone acting under the



color of state law; and (3)denial of due proces8boker-El v. Superintender@68 F.3d 896, 900
(7th Cir. 2012).

GCSC argues, as it did in its first Motion tosBiiss, that Hatcher did not have a protected
property interest in her employment, reasoning that Hatcher was an employee at will upon the
expiration of her original contract and that she is not a teacher entitled to collective bargaining
rights.

First, GCSC notes that thariginal Attorney Employment Agreement, which Hatcher
attached to her First Amended Complaint as Bikiiand which is for the period of June 13, 2006,
through June 30, 2007, was signed by Hatcher ance3@8C Board President and Secretary and
provides that, in the event of termination, “theofney shall be entitled to the pro rata payments
accrued as of the date of ter@iion, but shall have no other claims against the Employer.” (First
Am. Compl., Ex 1). Thus, GCSC argues tha¢cduse her employment contract expired as an
operation of law, Hatcher was an employee ifitat/the time her position was eliminated and has
no remedy against Defendants. In its June 11, Adliy, based on these same factual allegations
brought in the original Complaint and the same amumaised in the first Motion to Dismiss, the
Court held that it could not conclude that Hataeen employee at will because she alleges that she
has a valid and enforceable contract with GCSC. The Court reaffirms that ruling.

Moreover, Hatcher includes additional allegatione First Amended Complaint, detailed
above, regarding the continuing, indefinite nawiréhe Regular Teacher’'s Contract that she and
other administrators were working under throughdhte of her termination. She further explains
in her response brief that the copy of the Boaratfools Trustee’s contrasts kept in the Legal

Services office and the Human Resources Depart of GCSC and that the Regular Teacher’s

10



Contract was signed by the Superintendent andiképé Human Resources Department of GCSC.

In addition, when she was terminated from GC& visited the Human Resources Department to
obtain a copy of her employment file but that thereewe contracts in the file. She states that the
contracts had been removed. Both the Sopmdent and the Human Resource Officer
Specialist/Compliance Officer Judy Cherry indextwhen asked, that they did not know why
Hatcher’s contract was no longer in the employment file. Judy Cherry’s Affidavit on this issue is
attached to the First Amended Complaint as EixRi. Judy Cherry avers that there was a Regular
Teacher’s Contract executed by Hatcher and GCSC in 2006 but that GCSC was unable to locate it.
Hatcher argues that, as a result of the actS@HC and its agents, she is unable to produce her
Regular Teacher’s Contract at this time. However, she will seek the Regular Teacher’'s Contract
through discovery and is not required as a matter of law to produce it in response to a motion to
dismiss.

In addition, in a letter from GCSC to Hatcher, dated January 29, 2010, GCSC explicitly
recognizes that Hatcher was serving under “a continuing and indefinite contract with the Gary
Community School Corporation” and, therefore, was entitled to “additional due process before the
Board can take final action.” (Firétm. Compl. Ex. 4). Hatcher argsi¢ghat this contract created a
property interestin her position as in-house coulkalther cites Indiana Code 8§ 20-28-7 as setting
forth the proper procedure for eliminating or cdleg a Regular Teacher’s Contract in the middle
of the contractual period. She also cites GCSC Policy 440.

Second, GCSC argues that Hatcher is not a teacher and is not entitled to collective bargaining
rights. In support, GCSC notes that Hatcher has not submitted a teacher’s administrator’s contract

nor does she allege that she is a licensed teacher in Indiana. GCSC argues that Hatcher cannot be
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afforded the collective bargaining, due processl equal protection rights afforded teachers and
that the Affidavit of Judy Cherry stating thidatcher signed a fully executed Regular Teacher’s
Contract does not provide Hatcher with a legaid# be considered asteacher. As a result,
GCSC argues that Hatcher should be considerethatoyee at will with no property interest in her
employment. At this stage of the litigation, GCSC’s argument is not well taken. Hatcher is not
alleging that she is a teacher but rather thagxeguting a Regular Teacher’s Contract with Hatcher
and through subsequent correspondence, GCSCHgdoker a property interestin her employment

as in-house counsel with GCSC. GCSC included Hatoladl benefits and notices sent to all other
administrators, further bestowing upon Hatcher the rights and privileges given not only by the
Teacher’s Collective Bargaining Agreement but also through GCSC'’s policies and procedures.

At this pleadings stage of the litigation, Hagc's failure to produce a copy of the Regular
Teacher’s Contract is not fatal to her clainattlshe has a protected property interest in her
employment. Hatcher has alleged facts to stalawsible claim for a due process violation under
the Fourteenth Amendment based on a protecigepty interest in her employment. Thus, the
Court denies the motion to dismiss the due process claim in Count Ill.

In contrast, Hatcher did not add any factd thould change the Court’s June 11, 2014 ruling
dismissing her equal protection claim. Like in hegimal Complaint, Hatcher again alleges that she
is African-American and a female; however, shesdoet allege that she was treated differently
based on either classification. Nor does Hatcher raakallegations that stwas treated differently
than anyone else that might support a “class-of-one” th€o8.v. East Porter Cnty. Sch. Carp.
799 F.3d 793, 800 (7th Cir. 2015). Therefore, adlegations have been added, the Court’s earlier

ruling that Hatcher has not stated an equal protection claim remains the law of the case, and the

12



Court grants the Motion to Dismiss Hatchefsurteenth Amendment equal protection claim in
Count Il

B. Statute of Limitations and Laches
1. Statute of Limitations

In its motion, GCSC argues that Hatcher’s claim in Count Il for breach of contract should
be dismissed because the filing of the lanven September 30, 2013, was outside the two year
statute of limitations. Additional arguments raisediie first time in the @y brief are not properly
before the Court.

It is “irregular” to dismiss a claim on staé of limitations grounds, “for the statute of
limitations is an affirmative defense. A complaint states a claim on which relief may be granted
whether or not some defense is potentially availdliies is why complaints need not anticipate and
attempt to plead around defensedriited States v. N. Trust C872 F.3d 886, 888 (7th Cir. 2004)
(citing Fed. R. Civ. P. 8(cfzomez v. Toledal46 U.S. 635 (1980}).S. Gypsum Co. v. Ind. Gas
Co, 350 F.3d 623 (7th Cir. 2003)). The Court is muidihat “because the period of limitations is
an affirmative defense it is rarely a good reason to dismiss under Rule 12(B¢&er v.
Residential Funding Corp380 F.3d 1027, 1030 (7th Cir. 2004ge also Sidney Hillman Health
Ctr. of Rochester v. Abbott Labs., In£82 F.3d 922, 928 (7th Cir. 2015But when a plaintiff’s
complaint nonetheless sets out all of the elemefinas affirmative defense, dismissal under Rule
12(b)(6) is appropriatelhdep. Tr. Corp. v. Stewart Info. Servs. Cof&5 F.3d 930, 935 (7th Cir.
2012) (citingBrooks v. Ross574, 579 (7th Cir. 2009)kee also Chi. Bldg. Design, P.C. v.

Mongolian House, In¢.770 F.3d 610, 613-14 (7th Cir. 2014).
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GCSC bases is argument on the allegatigranagraph 45 of the First Amended Complaint
that, “[o]n August 19, 2011, well after the beginnimigthe GCSC’s contractual year, Plaintiff
received notice that her position as In-House Counsel would be eliminated by the GCSC Board of
School Trustees because of financial constraifgst Am. Compl. 45). GCSC then cites Indiana
Code § 34-11-2-1, which provides:

An action relating to the terms, conditions, and privileges of employmameipt

actions based upon a written contrgotcluding, but not limited to, hiring or the

failure to hire, suspensiodischarg, discipline, promotion, demotion, retirement,

wages, or salary) must be brought withivo (2) years of thelate of the act or

omission complained of.

Ind. Code § 34-11-2-1 (emphasis added).

First, Hatcher is alleging ternation of her employment based onwaitten Regular
Teacher’s Contract. Therefore, § 34-11-2-1 apjplicable to her breach of contract claim.

Second, GCSC ignores paragraph 46 of theé AKirended Complaint, which provides: “The
GCSC Board of School Trustedsr@nated Plaintiff's position ofn-House Counsel as of October
1, 2011.”1d. at  46. GCSC offers no legal argument why the August 19, 2011 date of notice and
not the October 1, 2011 elimination of the position constitutes the “act complained of” that would
trigger the two-year statute of limitations established by § 34-11-2-1, if applicable.

Therefore, the Court denies the Motion to Dismiss on the statute of limitations grounds.
2. Laches

GCSC seeks dismissal based on the equitablkeinl®of laches. Laches is an affirmative
defense that has three elements: “(1) inexcesadllay in asserting a known right; (2) an implied

waiver arising from knowing acquiescence in erigttonditions; and (3) a change in circumstances

causing prejudice to the adverse parBli'Lilly & Co. v. Arch Ins. Cq.No. 1:13-CV-01770, 2015
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WL 5287140, at *5 (S.Dnd. Sept. 9, 2015) (citinikp re the Paternity of R.M939 N.E.2d 1114,
1120 (Ind. Ct. App. 2010(citing SMDfund, Inc. v. Fort Wayne-Allen Cnty. Airport AuiB31
N.E.2d 725, 729 (Ind. 2005))).

The bases for GCSC’s invocation of the doctrine are that Hatcher waited more than two years
to bring the lawsuit after the Board’s dgon on August 23, 2011, the First Amended Complaint
was not filed until March 27, 2015, several of the board members who made the decision are no
longer on the Board, the headquarters of GCSQrtea®d since the filing of the original lawsuit,
and Hatcher does not have a copy of the 2006GacniGCSC does not explain how any of these
facts satisfy the elements of the doctrine.

First, as noted above, it appears, from the allegations of the Complaint and the First
Amended Complaint that this case was filed within any applicable two-year statute of limitations.

Second, the doctrine of laches, as an affirmative defense, turns on the facts and
circumstances presented in a particular casekli Lilly & Co., 2015 WL 5287140, at *5 (citing
In re the Paternity of R.M939 N.E.2d at 1120). This matter isyat the pleadings stage with an
undeveloped factual record. Moreover, the docioinenclean hands can preclude the application
of the doctrine of lachefdiana Mills & Mfg., Inc. v. Evenflo Co., In005 WL 3150164, at *7
(S.D. Ind. Nov. 22, 2005) (citingot Wax Inc. v. Turtle Wax Ind91 F.3d 813, 825 (7th Cir. 1999)
(citing Precision Inst. Mfg. Co. v. Auto. Maint. Mach. (324 U.S. 806, 814 (1945))). And, Hatcher

has alleged that her 2006 Regular Teacher’s Contract was missing from her personnel file.

2 The Court recognizes that “[tjhe doctrine of laches may bar a plaintiff's claim even though the applicable
statute of limitations has not yet expired if the lachesoseich character as to work an equitable estoppel (which
contains the additional element of reliance by the defendaniptr v. KeyBank Nat. Ass'862 F. Supp. 1122, 1131
(N.D. Ind. 1997) (citingSiddall v. City of Michigan City485 N.E.2d 912, 916 (Ind. Ct. App. 1985)). GCSC has not
made this argument.
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Third, GCSC cites no law that Hatcher muistthe lawsuit while the same Board members
who made the original decisiaitill sit on the Board. Nor has GCSRplained how its move to a
different location is prejudicial.

Accordingly, the Court denies the Motion to Dismiss based on the doctrine of laches.

C. Tortious Interference with Contract—ITCA Notice

In Count Il of the First Amended Complaint, Hatcher alleges that board member Darren
Washington was aware of the valid and enforteabntract between GCSC and Hatcher because
Washington was involved in the meetings witl thdiana School Board Association to determine
the rights of administrators under their 2006-2007 contracts. Hatcher alleges that Washington
intentionally induced the GCSC Bdl to eliminate Hatcher’s contract without justification and that
she was damaged.

In the Motion to Dismiss, GCSC argues thatdhar’s claim for tortious interference with
contract should be dismissed because Hatcher taikztve GCSC with dndiana Tort Claim Act
(ITCA) notice. The ITCA requires, as a preresjid to a tort action, that notice to a political
subdivision be filed within 180 days of the occurrence of the loss:

Except as provided in section 9 of thisipker, a claim against a political subdivision
is barred unless notice is filed with:

(1) the governing body of that political subdivision; and

(2) the Indiana political subdivision risk management commission created
under IC 27-1-29;

within one hundred eight (180) days after the loss occurs.
Ind. Code § 34-13-3-8. The GCSC falls within treinition of a political subdivision of the State

of Indiana for purposes of the ITC8ednd. Code § 34-6-2-110(%gee also Meury v. Eagle-Union
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Cmty. Sch. Corp714 N.E.2d 233, 241 (Ind. Ct. App. 1999) (&hs against school corporations
and their employees are subject to the dndi Tort Claims Act(ITCA) notice of claims
provisions.”).

There is no general duty to exhaust stataintrative remedies before bringing a § 1983
action.See Felder v. Casg487 U.S. 131 (1988). Nevertheles® tMCA applies to pendant state
claims in § 1983 suit®\lexander v. City of South Ber#b6 F. Supp. 2d 865, 875 (N.D. Ind. 2003)
(citing Meury, 714 N.E.2d at 242). “A governmental enstymmunity from liability under the
ITCA is a question of law for the courid. at 875 (citingCity of Anderson v. Davig43 N.E.2d
359, 362 (Ind. Ct. App. 2001)). However, failure to serve notice under the ITCA is considered an
affirmative defensaBrown v. AlexandeB876 N.E.2d 376, 283-84 (Ind. Ct. App. 2007). A complaint
need not anticipate affirmative defenses in order to survive a motion to disimites] States v.
Lewis 411 F.3d 838, 842 (7th Cir. 2005) (citiBpmez v. Toledel46 U.S. 635, 640 (19808ee
also Hurt v. Vantlin 2015 WL 5837615, 2015 WL 5837615, at *12 (S.D. Ind. Oct. 6, 2015)
(denying a motion to dismiss based on the timeliness of the ITCA notice “because that is an
affirmative defense that Plaintiffs need not@éanticipated in filing their complaint” (citingntey
v. DonahueNo. 3:12-CV-85, 2013 WL 466222, at *4 (S.D. Ind. 2013))).

In this case, unlike iRlurt andAntey in which the defendant attached a copy of the ITCA
notice and then argued that the notice was untifB5C is arguing that Hatcher did not serve the
requisite ITCA notice at all. In her response brief, Hatcher does not con&¢steldid file a notice
under the ITCA; rather, she asserts only that comgpdiavith the ITCA is not required for federal
civil rights claims. Nevertheless, Hatcher hasadmitted that she did not file the ITCA notice.

Because failure to comply withe notice requirement is an affirmative defense and because “non-
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compliance with the notice requirement has on occasion been excused on theories of substantial
compliance, waiver, and estoppalyashington v. Schumai109-CV-270, 2013 WL 5314610, at
*6 (N.D. Ind. Sept. 13, 2013), at this stage oflttigation, the Court denies the motion to dismiss
Count Il for failure to serve an ITCA noticeee Adams v. Traylor-WgINo. 2:11CV365, 2012 WL
3061837, at *2 (N.D. Ind. Julg5, 2012) (denying a motion tosthiss because the “plaintiff's
silence on the ITCA in his complaint was nofadisitive on the issue.”). However, GCSC may raise
the ITCA notice issue on summary judgment, if appropriate.

D. First Amendment Claim

In Count IV of the First Amended Complaiktatcher alleges that GCSC deprived her of
her constitutionally protected interest in freedom of expression and speech under the First
Amendment to the United States Constitution. The allegations in Count IV of the First Amended
Complaint are identical in all material respetidsthe allegations in Count Il of her original
Complaint.

On November 13, 2013, GCSC filed a MotiorDismiss the original Complaint, seeking,
among other things, dismissal of HatcherssEAmendment claim. On June 11, 2014, the Court
denied the Motion to Dismiss as to Hatchdfisst Amendment claim, holding that Hatcher’s
“allegations are sufficient to state a claim for unlawful First Amendment retaliation, and the School
defendants’ contrary conclusions, without more, don't justify dismissal of Count 2 of her
complaint.” (June 11, 2014 Opinion and Order 4t The portion of GCSC’s brief in support of
the current Motion to Dismiss is identical to the brief filed in support of the original Motion to
Dismiss. The Court’s June 11, 2014 ruling is lafshe case. The Court denies the Motion to

Dismiss as to Hatcher’'s First Amendment claim in Count IV.
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CONCLUSION

Based on the foregoing, the Court herébR ANTS in part and DENIES in part the
Motion to Dismiss [DE 61]JDENIES Defendant’s Motion to StrikBlaintiff's Exhibit 2 [DE 63],
and DENIES Defendant’'s Motion to Strike Plaiffts Exhibit 3 and 4 [DE 64]. The Court
DISMISSES without prejudice the Fourteenth Amendment equal protection claim in Count Il for
failure to state a claim. All other counts and claims remain pending.

SO ORDERED this 22nd day of October, 2015.

s/ Paul R. Cherry

MAGISTRATE JUDGE PAUL R. CHERRY
UNITED STATES DISTRICT COURT
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