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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

BRADLEY R. NITZ and )
LINDSAY A. SCHILD,
Plaintiffs,

and

NORMAN R. AYRES,
Movant,

V. CAUSE NO.: 2:13-CV-379-RL-PRC

N N N—r N s =

DANIEL LEE, in his individual capacity, )
MICHAEL BRAZIL, in his individual )
capacity, STEVE MEECE, in his individual )

capacity, STANKO GLIGIC, in his )

individual capacity, and CITY OF )

CROWN POINT, INDIANA, )
Defendants. )

OPINION AND ORDER

This matter is before the Court on Norman R. Ayres’ Motion to Intervene [DE 35], filed on

May 2, 2015.
FACTUAL AND PROCEDURAL BACKGROUND

On October 18, 2013, Plaintiffs Bradley R. Naizd Lindsay A. Sdhd filed a Complaint,
alleging that Defendants Daniel Lee, Michael Br&teven Meece, Stanko Gligic, and the City of
Crown Point, Indiana (“Crown Point”) violatedtin Fourth Amendment rights when police officers
Lee, Brazil, Meece, and Gligic shot and kilRlgintiffs’ two dogs on July 17, 2013. At the time of
the incident, Lee, Brazil, Meece, and Gligic weraployed as police officers with the City of
Crown Point. Plaintiffs allege that the officesfsot Plaintiffs’ dogs after the dogs escaped the care
of Norman Ayres and attacked the pet cat okefddawn. Since the filing of the Complaint, the

Court has granted five motions for extension of time to complete discovery.
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On February 26, 2015, the proposed intervenor, Norman A. Ayres, and Plaintiffs filed a
document titled “Norman R. Ayres’ Motion for Joinder as a Plaintiff and Charles Sprague as
Defendant and Plaintiffs’ Motion for Leavekde First Amended Complaint.” On April 29, 2015,
the Court denied the motion as moot after the reply brief clarified that Ayres was seeking to
intervene under Federal Rule of Civil Procedure 24.

Subsequently, on May 2, 2015, Ayres filed theansMotion to Intervene. Defendants filed
a response on May 18, 2015, and Ayres filed a reply on May 26, 2015. In his proposed intervenor
complaint, Ayres alleges that, on July 17, 2013, Plaintiffs’ dogs were being watched by Ayres at
Ayres’ residence and that the dogs got free fAymes’ backyard. The dogs subsequently attacked
Hawn'’s cat. Ayres alleges that on September 5, 2Dd8yn Point filed a two-count civil complaint
against him in the Crown Point City Court, seeking the maximum fine of $500 for each violation
under a local ordinance for allowing the two dogeutoloose in Crown Point. Ayres alleges that,
Chuck Sprague, a civilian employee for the Crd®aint Police Department, issued two citations
to Ayres. Ayres alleges that Janet Hawn'’s cat mat leashed and was rungiloose but that Janet
Hawn was not issued a citation for violating the ordinance.

ANALYSIS

In the instant motion, Norman Ayres seeks tervene to assert a claim for a violation of
the Equal Protection Clause of the FourteentteAdment under a class-of-one theory on the basis
that the City of Crown Point dimance was enforced against ot not against the owner of the
cat. Contending that his claim stems from and relaieéhe same facts as Plaintiffs’ claim, Ayres
seeks leave to intervene of right pursuant to Fé&eria of Civil Procedure 24(a)(2). Alternatively,

Ayres seeks permissive intervention pursuant to Rule 24(b). The Court considers each in turn.



A. Intervention of Right

Federal Rule of Civil Procedure 24(a)(2) provides that, on a timely motion, a

court must permit any party to intervene who claims an interest relating to the

property or transaction that is the subject of the action, and is so situated that

disposing of the action may as a practical matter impair or impede the movant’'s

gbility to protect its interests, unless existing parties adequately represent that

interest.
Fed. R. Civ. P. 24(a)(2). The party seeking intetioarof right must demonstrate that (1) the motion
is timely; (2) he possesses an interest relatéideteubject matter of the action; (3) disposition of
the action threatens to impair that interest; anth@parties to the suit fail to adequately represent
that interestUnited States v. BDO Seidma&387 F.3d 802, 808 (7th Cir. 2003). The failure to meet
any one factor requires denial of the motigallmer v. Publishers Clearing Hous248 F.3d 698,
705 (7th Cir. 2001)

First, the motion must be timely. The testtioreliness is essentially one of reasonableness.
Reich v. ABC/York-Estes Corp4 F.3d 316, 321 (7th Cir. 1995). When determining timeliness
under the totality of the circumstances, a courtickans “(1) the length of time the intervenor knew
or should have known of his or her interest in taise, (2) the prejudice to the original party caused
by the delay, (3) the resulting prejudice to the irgaor if the motion is denied, and (4) any unusual
circumstancesRagsdale v. Turno¢gR41 F.2d 501, 504 (7th Cir. 1991) (quotBmuth v. Row&59
F.2d 610, 612 (7th Cir. 1985)). “Potential intervenugsd to be reasonably diligent in learning of
a suit that might affect their rights, and upon so learning they need to act reasonably promptly.”
Nissei Sangyo Am., Ltd. v. United StaB4sF.3d 435, 438 (7th Cir. 1994) (citikignited States v.

City of Chicagp870 F.2d 1256, 1263 (7th Cir. 1989)). White passage of time is an important

factor, itis not the only element in determiningealimess; “rather the most important consideration



in deciding whether a motion for interventionustimely is whether the delay in moving for
intervention will pejudice the existing parties to the cadd.”at 439 (quoting 7C Charles Alan
Wright, et al.Federal Practice and Procedure: Civil 211916 (1986)) (internal quotation marks
omitted).

Defendants argue that Ayres’ motion is not timely because he seeks to join the action more
than a year and a half after it was initiated. phgdies focus on when Ayres became aware that he
might have a legal claim based on the citation that was issued to him in Fall 2013. It is not clear
when he learned that Hawn was not issuedlatian. However, the timeliness factor focuses on
when Ayres became aware tliais lawsuitthat might affect his right$d. at 438. And, it appears
that Ayres did not learn of the lawsuit until rechme involved in the discovery process in this case.

Regardless, the timing of Ayres’ motionitidervene will prejudice the existing parties to
this case. The recent, fifth request to extend the discovery deadline was granted for a limited
purpose, and Defendants are ready to procatdonefing dispositive motions. Permitting Ayres
to intervene would result in undue delay andymtigje to Defendants, who would need to undertake
additional discovery on Ayres’ intervenor ctes. Additionally, the litigation would be prolonged
as Ayres will need to servediproposed individual defendant, Sprague, with the summons and
intervenor complaint and the parties to thervgaor complaint will need to conduct discovery. In
contrast, Ayres would not be prejadd by the denial of the motionhet than the cost of the filing
fee, because he can bring a lawsuit in his own right. Thus, the motion is not timely.

Second, the intervenor must demonstrate thatlaans an interest relating to the property
or transaction that is the subject of the actidtretl. R. Civ. P. 24(a)(2). This interest must be a

“direct, significant, legally protectable” ongec. Ins. Co. of Hartford v. Schipporeit, 89 F.3d



1377,1380-81 (7th Cir. 1995) (citi’ign. Nat’l Bank v. City of Chicag865 F.2d 144, 146 (7th Cir.
1989)). The movant’s interest must be something more than a “betting” initrésting Reich v.
ABC/York Estates Corp64 F.3d 316 (7th Cir. 1995)), but may be less than a propertyidght,
(United States v. City of Chicag®70 F.2d 1256, 1260 (7th Cir. 1989)). Third, the intervenor must
show that he is “so situated that disposinthefaction may as a practical matter impair or impede
[his] ability to protect [his] interest.” Fed. R. CR. 24(a)(2). “Impairment exists when the decision
of a legal question . . . would, as a practical mafteeclose the rights of the proposed intervenor
in a subsequent proceedin@hea v. Angulal9 F.3d 343, 347 (7th Cir. 1994) (quotidgridian
Homes Corp. v. Nicholas W. Prassas & &83 F.2d 201, 204 (7th Cir. 1982)).

Ayres contends that he has an intereghéaction because Crown Point is already named
as a defendant and Ayres seeks to bring a 8 1983 claim against both Sprague and Crown Point.
However, an interest in the action does not enestely because the defendants are the same; rather,
Ayres must identify that he personally has aanest in the matter currently pending. Ayres has not
explained how he has an interest in Pl&sitE 1983 claim brought under the Fourth Amendment
based on the shooting of their dogs; Ayres hasaesérted any ownership interest in the dogs.
Ayres’ proposed 8§ 1983 equal protection claimtesado whether he was treated similarly with
respect to Janet Hawn, who Ayres alleges comdnéttgimilar ordinance violation but who was not
issued a citation. The determination of Ayres’ equal protection claim is independent from the
determination of Plaintiffs’ Fourth Amendment claiyyres has failed to establish an interest in this
action.

Moreover, Ayres has not identified any legal question in this litigation the disposition of

which will affect his ability to bring his equalgtection claim against Sprague. This action concerns



the reasonableness of the four officers’ actions in shooting the dogs. Ayres’ proposed intervenor
complaint concerns his treatment by Sprague h®fdter regarding the enforcement of a city
ordinance; the enforcement of that ordinang®isat issue in the present litigation. Ayres has not
attempted to suggest how the resolution of Eféshclaim in this case might adversely affect
Ayres’ proposed equal protection claim. Thus, Ayhas failed to show that his ability to protect
his interests will be impaired or impeded by this litigation. Because Ayres does not have an interest
in this litigation that will be impeded if he is raltowed to intervene, the fourth factor of adequate
representation of his interest in this litigation is inapplicable.

Ayres has failed to establish the requiremafitRule 24(a)(2), and, therefore, the Court
denies the motion to intervene of right.

B. Permissive I ntervention

In the alternative, Ayres seeks the Coupésmission to intervene under Federal Rule of
Civil Procedure 24(b), which provides that]t timely motion, the court may permit anyone to
intervene who . . . has a claim or defense tharteshwith the main action a common question of law
or fact.” Fed. R. Civ. P. 24(b)(1)(B). The rulsalprovides that, “[ijn exercising its discretion, the
court must consider whether the interventiothumduly delay or prejudice the adjudication of the
original parties’ rights.” Fed. R. Civ. P. 24(b)(8ge also Vollmer248 F.3d at 707. The decision
to allow permissive intervern is wholly within the discretion of the district cousec. Ins. Co.
of Hartford, 69 F.3d at 1381.

Ayres does not contend that his class-of-one equal protection claim shares a common
guestion of law with the Plaintiffs’ Fourth Amédment claim. Rather, Ayres argues that the claims

share a common question of fact. Yet, he failpeecifically identify any common facts. Plaintiffs’



claims are premised on the reasonableness offikers’ actions toward Plaintiffs’ dogs, whereas
Ayres’ equal protection claim is premised on theged discriminatory application of an ordinance
by Sprague, who was not involved with theoasting, well after the police action was over.
Defendants are correct that, although the two claisne some factual commonality in that the two
citations Ayres received were for the same two dlogswere shot by the police officers, Ayres has
not identified any fact common to both cases ttegds to be resolved. Thus, there is no common
guestion of law or fact. In addition, the motioruigtimely because of the prejudice to the parties
to the current litigation, as discussed in detail in the previous section.

Because the proposed claims do not share a congurestion of law diact with the claims
in this lawsuit and because the motion is untintéky Court, in its discretion, denies the motion for
permissive intervention.

CONCLUSION

For the foregoing reasons, the Court hei2BNIESNorman R. Ayres’ Motion to Intervene
[DE 35].

SO ORDERED this 11th day of June, 2015.

s/ Paul R. Cherry

MAGISTRATE JUDGE PAUL R. CHERRY
UNITED STATES DISTRICT COURT




