Byich v. Commissioner of Social Security Doc. 36

UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

JOHN E. BYICH, )

Plaintiff, )

)

V. ) CAUSE NO.: 2:14-CV-29-PRC

)

CAROLYN W. COLVIN, )
Acting Commissioner of the )
Social Security Administration, )
Defendant. )

OPINION AND ORDER

This matter is before the Court on a ComgIfiDE 1], filed by Plaintiff John E. Byich on
January 31, 2014, and a Memorandum in Suppdrtaihtiff’s Motion for Summary Judgment or
Remand [DE 29], filed by Plaintiff on Decemli&r2014. Plaintiff requests that the July 12, 2012
decision of the Administrative Law Judge denymmg claim for disability insurance benefits be
reversed and remanded for further proceedings.

As an initial matter, the Court addresses what has become endemic filing irregularities by
counsel for Plaintiff in this and other cases. After receiving two extensions of time to file his
opening brief, Plaintiff purportedly filed apening brief on July 28, 2014, but the document was
blank. On July 30, 2014, Plaintiff again purportefiliyd an opening brief. However, on October
31, 2014, after receiving two extensiafdime to file a response brief, the Commissioner filed a
Motion to Strike the July 30, 2014 opening briaforming the Court that, although the caption on
the brief was for this case, the facts, administezshistory, and argument wefor a different case.

The Court struck the July 30, 2014 opening brief. Wagtve of Court, Plaintiff filed a new Opening

Brief on December 2, 2014. The Commissioner filed a response brief on December 30, 2014.
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On February 2, 2015, having receiadextension of time, PIdiff filed a reply brief. But,
it was blank. The same day, Plaintiff refiled a remief with content. But, this time, the attorney
signature did not match the electronic filer. Bebruary 6, 2015, Plaintiff filed, for the third time,
a reply brief. However, as with the origirggdening brief, although PIl&iff John Byich’s name is
in the caption of the document, the facts and argument are from a different case.

The same problem from the same Plaintiff'sreigy and firm has come to light in two other
social security cases before this Co8ee?2:13-CV-422; 2:14-CV-24. In bbtcases, as in this case,
the Court gave the plaintiff leave file a new opening brief. In orad the requests for leave to file
a new opening brief filed on December 30, 2014 npilés counsel indicated that the attorney
responsible for the errors was no longer workingHerfirm. However, the reply brief in this case,
which does not address this Plaintiff's cas@s filed on February 6, 2015. Thus, the problem
persists. Given the length of time this case has peeding, the fact that&htiff was already once
given an opportunity to refile a brief to propertydaess the facts of this egsnd that the Court is
able to make a ruling based on the Openingfane the Commissioner’s response brief, the Court
does not afford Plaintiff an opportunity to refile a reply brief.

For the following reasons, the Court denies Plaintiff's request for remand.

PROCEDURAL BACKGROUND

Plaintiff suffers from diabetes mellitus withurepathy, recurrent right foot ulcer, attention
deficit hyperactivity disorder, and anxiety diserdOn August 17, 2010, Plaiifffiled applications
for disability insurance benefits and supplemergalsty income, alleging an onset date of April
25, 2009. The application was denied initiadly December 9, 2010, and upon reconsideration on

April 4, 2011. Plaintiff timely requested a#ring, which was held on June 12, 2012, before



Administrative Law Judge (“ALJ”) Edward P. Studgikn In appearance were Plaintiff, his father,
Plaintiff's attorney, and a vocational expert.

The ALJ issued a written decision denyingéfits on July 12, 2012, making the following

findings:

1. The claimant last met the insured status requirements of the Social Security
Act through December 31, 2009.

2. The claimant has not engaged in sabsal gainful activity since April 25,
2009, the alleged on set date.

3. The claimant has the following sevémgpairments: diabetes mellitus with
neuropathy and recurrent right foot ulcer; attention deficit hyperactivity
disorder (ADHD); and anxiety disorder.

4, The claimant does not have an impairment or combination of impairments
that meets or medically equals the severity of one of the listed impairments
in 20 CFR Part 404, Subpart P, Appendix 1.

5. After careful consideration of the emtirecord, | find that the claimant has

the residual functional capacity to parh light work as defined in 20 CFR
404.1567(a) and 416.967(b). The claimant stamd/walk for 4 hours in an
8-hour workday but cannot assunmg @osition for longer than 60 minutes
after which he will have to changesitions for 5 minutes without needing

to abandon his workstation. The claimaah only walk oneity block at a

time; and he needs to be able te as assistive device while walking. The
claimant can occasionally operate foot controls with his right foot;
occasionally balance; and occasionally climb ramps and stairs but never
climb ladders, ropes or scaffolds. The claimant must avoid concentrated
exposure to extreme cold; hazardous environments, including large bodies
of water or unexposed flames; hazardous unguarded machinery; and no
driving. The claimant is limited torsiple, routine, and repetitive tasks; can
make only simple work-related decisions; requires the exercise of only
simple judgment; and he can handle only occasional and minor changes in
the work setting.

[In a footnote to paragraph 5, the Alwrote: | note that even if the
claimant had been limited to work at the sedentary exertional level as
in hypothetical #3, there would still be jobs that the claimant could
do in the national economy.]



6. The claimant is unable to perform any past relevant work.

7. The claimant was born [in 1962] and was 46 years old, which is defined as
a younger individual age 18-49, on the alleged disability onset date.

8. The claimant has a limited education and is able to communicate in English.

9. Transferability of job skills is not matal to the determination of disability
because using the Medical-Vocational Rules as a framework supports a
finding that the claimant is “not disabled,” whether or not the claimant has
transferable job skills.

10. Considering the claimant’s age, education, work experience, and residual
functional capacity, there are jobs that exist in significant numbers in the
national economy that the claimant can perform.

11. The claimant has not been under a disalas defined in the Social Security
Act, from April 25, 2009, through the date of this decision.

(AR 25-37).

On October 24, 2013, the Appeals Council deniethEff’s request for review, leaving the
ALJ’s decision the final decision of the Commissiorg&ze20 C.F.R. § 404.981. On October 22,
2013, Plaintiff filed this civil action pursuant &2 U.S.C. § 405(g) for review of the Agency’s
decision. Plaintiff only seeks review of theaikion denying him disability insurance benefits.

The parties filed forms of consent to havis ttase assigned to a United States Magistrate
Judge to conduct all further proceedings and tieiothe entry of a final judgment in this case.
Therefore, this Court has jurisdiction to decide this case pursuant to 28 U.S.C. 8§ 636(c) and 42
U.S.C. § 405(g).

STANDARD OF REVIEW

The Social Security Act authorizes judicial review of the final decision of the agency and

indicates that the Commissioner’s factual findingsst be accepted as conclusive if supported by

substantial evidence. 42 U.S.C. 8 405(g). Thusua ceviewing the findingsf an ALJ will reverse
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only if the findings are not supported by substantial evidence or if the ALJ has applied an erroneous
legal standardSee Briscoe v. Barnha25 F.3d 345, 351 (7th Cir. 2005). Substantial evidence
consists of “such relevant evidence as a reasonable mind might accept as adequate to support a
conclusion.”Schmidt v. BarnhayB895 F.3d 737, 744 (7th Cir. 2005) (quotfagdgel v. Barnhart

345 F.3d 467, 470 (7th Cir. 2003)).

A court reviews the entire administrative recbrd does not reconsider facts, re-weigh the
evidence, resolve conflicts in evidence, degdestions of credibility, or substitute its judgment
for that of the ALJSee Boiles v. Barnhar®95 F.3d 421, 425 (7th Cir. 2008)ljfford v. Apfe] 227
F.3d 863, 869 (7th Cir. 2000Butera v. Apfel173 F.3d 1049, 1055 (7th Cir. 1999). Thus, the
guestion upon judicial review of #&1LJ’s finding that a claimant isot disabled within the meaning
of the Social Security Act is not whether the claiirs, in fact, disabled, but whether the ALJ “uses
the correct legal standards and the decision is supported by substantial evideddg.X. Astrue
705 F.3d 631, 636 (7th Cir. 2013) (citi@gConnor-Spinner v. Astry&27 F.3d 614, 618 (7th Cir.
2010);Prochaska v. Barnhard54 F.3d 731, 734-35 (7th Cir. 200Bgrnett v. Barnhart381 F.3d
664, 668 (7th Cir. 2004)). “[1]f the Commissioner coitsyan error of law,” the Court may reverse
the decision “without regard to the volumesopidence in support of the factual findingé/hite v.
Apfel 167 F.3d 369, 373 (7th Cir. 1999) (citiBgnion v. Chater 108 F.3d 780, 782 (7th Cir.
1997)).

At a minimum, an ALJ must articulate hisadysis of the evidence in order to allow the
reviewing court to trace the path of his reasorand to be assured that the ALJ considered the
important evidenceSee Scott v. Barnhar297 F.3d 589, 595 (7th Cir. 200BDiaz v. Chater55

F.3d 300, 307 (7th Cir. 1995green v. Shalala51 F.3d 96, 101 (7th Cir. 1995). An ALJ must



“build an accurate and logical bridge from thedmnce to [the] conclusion’ so that [a reviewing
court] may assess the validity of the agencyislfidecision and afford [a claimant] meaningful
review.” Giles v. Astrug483 F.3d 483, 487 (7th Cir. 2007) (quotfagott 297 F.3d at 595)kee
also O’'Connor-Spinner627 F.3d at 618 (“An ALJ need ngpecifically address every piece of
evidence, but must provide a ‘logical bridgetween the evidence and his conclusionguijawski
v. Halter, 245 F.3d 881, 889 (7th Cir. 2001) (“[T]he ALasalysis must provide some glimpse into
the reasoning behind [the] decision to deny benefits.”).
DISABILITY STANDARD

To be eligible for disability benefits, a alaant must establish @h he suffers from a
“disability” as defined by the Social Security thand regulations. The Act defines “disability” as
an inability to engage in any substantial gdiafttivity by reason of any medically determinable
physical or mental impairment that can be expected to result in death or that has lasted or can be
expected to last for a continuous period oflass than twelve months. 42 U.S.C. § 423(d)(1)(A).
To be found disabled, the claimant’s impairmeast not only prevent him from doing his previous
work, but considering his age, education, and work experience, it must also prevent him from
engaging in any other type of substantial gainftivég that exists in ginificant numbers in the
economy. 42 U.S.C. § 423(d)(2)(A); 20 C.F.R. § 404.1520(e)-(f).

When a claimant alleges a disability, Societ&ity regulations provide a five-step inquiry
to evaluate whether the claimant is entitletbémefits. 20 C.F.R. § 404.1520(a)(4). The steps are:
(1) Is the claimant engaged in substantial gaiatality? If yes, the claimant is not disabled, and
the claim is denied; if no, the inquiry proceeds to step two; (2) Does the claimant have an

impairment or combination of impairments that segere? If not, the claimant is not disabled, and



the claim is denied; if yes, the inquiry proceedstép three; (3) Do(es) the impairment(s) meet or
equal a listed impairment in the appendix to the regulations? If yes, the claimant is automatically
considered disabled; if not, then the inquirggeeds to step four; (4) Can the claimant do the
claimant’s past relevant work? If yes, the claimamtot disabled, and the claim is denied; if no,
then the inquiry proceeds to step five; (5) Candlaimant perform other work given the claimant’s
residual functional capacity (“RFC”), age, educatiand experience? If yes, then the claimant is
not disabled, and the claim is denied; if n@, ¢kaimant is disabled. 20 C.F.R. § 404.1520(a)(4)(i)-
(v); seealso Scheck v. Barnhar357 F.3d 697, 699-700 (7th Cir. 2004).

At steps four and five, the ALJ must consideiassessment of the claimant’'s RFC. The RFC
“is an administrative assessment of what wotktegl activities an individual can perform despite
[his] limitations.” Dixon v. Massanari270 F.3d 1171, 1178 (7th Cir. 2001). The RFC should be
based on evidence in the recdCdaft v. Astrue539 F.3d 668, 676 (7th Cir. 2008) (citing 20 C.F.R.
8 404.1545(a)(3)). The claimant bears the burdggr@fing steps one through four, whereas the
burden at step five is on the AlZurawskj 245 F.3d at 88&ee also Knight v. Chates5 F.3d 309,
313 (7th Cir. 1995).

FACTUAL BACKGROUND

Because Plaintiff’'s opening brief challengedy the ALJ’s assessment and accommodation
of his foot pain, a symptom dfiabetes, the Court limithe summary of the relevant evidence to
those impairments and symptoms. Plaintiff hgsetl diabetes mellitus. Plaintiff worked with
diabetes until April 2009. In 2005, mght foot became infectedhd the unhealthy tissue from the

wound was removed (debridement). The procedure was successful enough to allow Plaintiff to work



at the medium exertional level as a truck driver until he lost his commercial driiehse
following an episode where he passed out behind the wheel (syncope).

In May 2009, Upendra Patel, M.D., wrote thaiRliff had scabs on his right foot with some
discomfort but the rest of the area was fairly gdtidintiff also complained of right foot pain due
to callouses at subsequent visits. In August 2010, Nabeel Jabri, M.D., indicated that Plaintiff had
signs of diabetic neuropathy with no signs of numbness, tingling, or other abnormal neurological
findings.

In March 2011, Plaintiff passed out and wdsetato the emergency room. Plaintiff had
elevated blood sugar levels and was admitted for treatment. Bayne Spotwood, M.D., stated that
Plaintiff had type | diabetes mellitus, uncotitd, a syncopal episode, and peripheral neuropathy.
Dr. Spotwood noted Byich’s pain and history afers on his right foot but his examination showed
that the ulcer was closed at that time.

Later that month, on March 29, 2011, Plaintiff was examined by Mohammad Rahmany,
M.D., on behalf of the state agency. Dr. Rahmangahatscar and a remnant of a diabetic ulcer on
Plaintiff's right foot. His musculoskeletal findingscluded a steady gait without an assistive device,
and normal ability to stoop and squat, walk heel to toe and tandemly, and stand from a seated
position. His neurological findings included normellexes, muscle strength, and no wasting or
atrophy. Dr. Rahmany concluded tRdaintiff could walk 1 mile, stad for 1 hour at a time, and sit
for 30 minutes to 2 hours at a time.

In April 2011, medical consultant J. Sands, M.D., completed a “Physical Residual Functional
Capacity Assessment” form. Relying on the cdiasive examiner’s report, Dr. Sands opined that

Plaintiff could perform the basic demandswédium exertional work, including standing and/or



walking for 6 hours per day. That same month, Mekless, M.D., a mental health treater, wrote
that Plaintiff’s right foot ulcer surfaced “onaea while.” (AR 805). Dr. Hess subsequently wrote
that Plaintiff had his right foatlcer cleaned every three months.

In July 2011, Andrea DelLeo, D.O. wrote thaaiRtiff had significant diabetic neuropathy
in both legs and that there was evidence of small fiber neuropathic changes.

In August 2011, George Tsoutsouris, DPM, checked boxes on a form indicating that Plaintiff
had neuropathy in his foot which caused susthdisturbance of gait and station. Dr. Tsoutsouris
also stated that Plaintiff had ulcemtj foot infection, and possible amputation.

In April 2012, Kimberly MeyerM.D., Plaintiff's psychiatristnoted Plaintiff's report that
he had his right foot ulcer debrided every thme@nths. That same month, Plaintiff went to the
emergency room with complaints of a right fotiter “that has recently began to hurt again.” (AR
737). A physical examination showed a 2 cm deep ulceration, mild necrosis, callous formation
surrounding the ulcer with no surrounding cellulitisgantact sensation in his foot. A physician
performed a bedside debridement.

In June 2012, Tara Fox, DPM, checked boxekcating that Plainti had neuropathy that
caused sustained disturbance of gait and statislae wrote that Plaintiff had chronic ulceration
of his heel that could require amputation if his symptoms did not resolve.

ANALYSIS

Plaintiff seeks an award of benefits or rexdor further proceedings, arguing that the ALJ

(1) failed to properly assess Plaintiff's subjective complaints of pain and (2) failed to assess an RFC

that included all of Plaintiff’'s limitations from his diabetes. The Court considers each in turn.



A. Credibility

In making a disability determination, the ALJ stwonsider a claimant’s statements about
his symptoms, such as pain, and how the symgitaffect his daily life and ability to workee20
C.F.R. 8404.1529(a). Subjective allegations salding symptoms alone cannot support a finding
of disability.ld. The ALJ must weigh the claimant’s sebjive complaints, the relevant objective
medical evidence, and any other evidence of the following factors:

(2) The individual’s daily activities;

(2) Location, duration, frequency, and intensity of pain or other symptoms;

(3) Precipitating and aggravating factors;

4) Type, dosage, effectiveness, and side effects of any medication;

(5) Treatment, other than medication, for relief of pain or other symptoms;

(6) Other measures taken to relieve pain or other symptoms;

(7) Other factors concerning functional limitations due to pain or other

symptoms.

See?20 C.F.R. 8§ 404.1529(c)(3). “Because the ALJrnidlie best position to determine a witness’s
truthfulness and forthrightness . . . this couit mot overturn an ALJ’s credibility determination
unless it is ‘patently wrong.’Shideler v. Astrue688 F.3d 306, 310-11 (7th Cir. 2012) (quoting
Skarbek 390 F.3d at 504-05%ee also Prochask@54 F.3d at 738. Nevertheless, “an ALJ must
adequately explain his credibility finding by dissing specific reasons supported by the record.”
Pepper 712 F.3d at 367 (citingerry, 580 F.3d at 477); SSR 9%, 1996 WL 374186, at *2 (Jul.
2,1996) (“The determination or decision must aamspecific reasons for the finding on credibility,
supported by the evidence in the case record, and must be sufficiently specific to make clear to the
individual and to any subsequent reviewers thegitethe adjudicator gave to the individual's

statements and the reasons for that weight.”).

Plaintiff notes that SSR 96-7p provides:
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Once the existence of a medically determinable physical or mental impairment(s)

that could reasonably be expected to produce pain or other symptoms has been

established, adjudicators must recognize that individuals may experience their

symptoms differently and may be limited by their symptoms to a greater or lesser

extent than other individuals with the same medical impairments and the same

medical signs and laboratory findings.

1996 WL 374186, at *3. The Seventh QitacCourt of Appeals has regnized that “[a] claimant’s
subjective testimony supported by medical evidence that satisfies the pain standard is itselt sufficien
to support a finding of disability. Indeed, in certain situations, pain alone can be disabling, even
when its existence is unsupported by objective evide@@aradine v. Barnhart360 F.3d 751, 753

(7th Cir. 2004) (quotindgroote v. Chater67 F.3d 1553, 1561 (11th Cir. 1995)).

Plaintiff argues that the ALJ failed to compith 20 C.F.R. 8§ 1529 because the ALJ did not
account for Plaintiff's severe pa which, according to Plaintiff, would preclude him from work
activity. Plaintiff asserts that he suffers fronrafic pain and that he treated regularly for his
diabetes and secondary symptoms, including rightde@elnd ulcers. Howexdlaintiff cites only
his November 20, 2009 office visit. (AR 466). Hmtends that, although he follows the directions
of his doctors, his painful impairments have ndisded, noting generally that he has been treated
with medications, debridement, shot insertseegancy room visits, and surgery. Plaintiff argues
that the ALJ failed to consider this treatment when evaluating his allegations of pain. More
specifically, Plaintiff contends, ithout citation to the record, that he cannot stand four hours out of
an 8-hour work day because of “painful, exposed] at times draining foot ulcers.” (PI. Br. 11).

However, Plaintiff does not address anytloé subsequent medical evidence that was
thoroughly discussed by the ALJ and that suppoetath)’s finding that Plaitiff was not as limited

as he claims. Rather, Plaintiffliess only on his sporadic complairdagpain to his treating doctors

over time. His own complaints of pain dot constitute objective medical evideng8eg20 C.F.R.
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8404.1528(b). The ALJ properly considered Plaintigbsnplaints but then properly found that they
were disproportionate to the medical evidence, were not endorsed by any doctor, and were
inconsistent with Plaintiff's course of treatmefee(AR 31-34).

The ALJ gave reasonable explanatiémsdiscounting Plaintiff's testimonysee Simila v.
Astrue 573 F.3d 503, 517 (7th Cir. 2009). For examgble,ALJ discredited Plaintiff's testimony
that he had to spend much of the daindy down, explaining that the complaints were
disproportionate to the medical evidence and thakobor gave Plaintiff such instructions. It was
reasonable for the ALJ to concluthat if Plaintiff's foot problems were so painful that he had to
lie down much of the day, there would have been more abnormal findings on examination.

The ALJ also explained that Plaintiff’'s courddreatment was inconsistent with his claims
that he was continuously disabled since the allegeset date. The ALJ noted that while Plaintiff
had a right ulcer on his foot at various times, fghgvas] no specific indication of any substantial
treatment for it” between April 2009 and March 20IRBe ALJ noted that there was no prescription
for crutches and that Plaintiff waising them at the hearing becaoisthe recent debridement. The
ALJ also properly found that Pteiff’'s noncompliance with prescribed treatment “does not bolster
the claimant’s overall credibility.” (AR 33). At theearing, Plaintiff complained of numbness in his
hands, but the ALJ noted that there is no recbfélaintiff complaining of hand numbness to his
treating physicians and Dr. Rahmdaynd that Plaintiff had intadine and gross manipulation. The
ALJ examined Plaintiff's daily activities, notingahPlaintiff cooked occasnally, did dishes, went
grocery shopping weekly, and spent time with friends. The ALJ recognized that Plaintiff's father
wrote in an adult function report that Plaintifichot have any problems with walking and did the

laundry. The ALJ noted that both Dr. Hood and Ramos found that Plaintiff ambulated with a
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normal gait and coordination and that Dr. Rahmadicated that Plairffihad a steady gait without
the need for an assistive device and was able to stoop and squat without difficulty.

Plaintiff does not discuss any of this evidence or the ALJ’s treatment of it; it is telling that
Plaintiff makes only broad statements regardiegtledical records without identifying any specific
medical records. Nor does Plaintiff acknowledge AlLJ’s alternate finding of sedentary work or
argue that his foot pain precludes work at the sedentary exertional level.

Moreover, the “ALJ did not totally discount [Plaintiff's] testimony regarding how [his
symptoms] affected [his] ability to perform centactivities, as evinced by the ALJ’s decision to
limit [Plaintiff's range of work.”Schmidt v. Barnhay496 F.3d 833, 844 (7th Cir. 2007). Rather
than outright rejecting Plaintiff's allegations ofipathe ALJ credited Plaintiff's allegations to the
extent they were supported by the medical evidehoecord, finding thallaintiff could no longer
perform his past relevant work and assigning a restrictive RFC for a limited range of light work.
Notwithstanding the state agency medical opini@t Blaintiff could peidrm medium exertional
work, the ALJ gave Plaintiff the benefit of tHeubt in finding that heauld only stand four hours
per day and made the alternative finding that he wed disabled even if limited to sedentary work.

The ALJ’s credibility determination is supported by substantial evidence and is not patently
wrong. The Court will not reweigh the evidencesobstitute its judgment for that of the AlSke
Shideler 688 F.3d at 310 (“We do not reweigh the evide or substitute our own judgment for that
of the ALJ; if reasonable minds can differ overatiter the applicant is disabled, we must uphold

the decision under review.”).
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B. Residual Functional Capacity

The RFC is a measure of what an individten do despite the limitations imposed by his
impairmentsYoung 362 F.3d at 1000; 20 C.F.R. § 404.1545[&g determination of a claimant’s
RFC is a legal decision rather thmmedical one. 20 C.F.R. 8§ 404.1527(e)Qiz, 55 F.3d at 306
n.2. The RFC is an issue at steps four anddivihe sequential evaluation process and must be
supported by substantial evidence. SSR 96-8p, 1996 WL 374184, *3 (July 2, Qbe&l, 227
F.3d at 870.

“RFC is an assessment of an individual’'digbto do sustained work-related physical and
mental activities in a work setting on a regudad continuing basis. A ‘regular and continuing’
basis means 8 hours a day, for 5 days a weed) equivalent work schedule.” SSR 96-8p at *1.
“The RFC assessment is a function-by-functissegssment based upon all of the relevant evidence
of an individual’s ability to do work-related t@agties.” SSR 96-8p, at *3The relevant evidence
includes medical history; medical signs and lalbany findings; the effects of symptoms, including
pain, that are reasonably attributed to a medicktgrminable impairment; evidence from attempts
to work; need for a structured living enmirment; and work evaluations, if availaldk.at *5* In
arriving at an RFC, the ALJ “must consider all allegations of physical and mental limitations or
restrictions and make every reasonable effort snenthat the file contains sufficient evidence to
assess RFCId.

Plaintiff argues generally that the ALJ comniitteversible error by failing to create an RFC
that incorporated all of Plaintiff's limitations. 8gifically, Plaintiff argues that the ALJ incorrectly

determined that Plaintiff is pable of performing work at tHaght exertional level because light

! Plaintiff cites primarily cases from the Fourth, Fiflighth, Ninth Circuit Courts of Appeals, none of which
are mandatory authority in the Seventh Circuit Court of Appeals.
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work requires walking or standj for six hours in a day and the medical evidence supports a finding
that he is capable of less than light worksupport, Plaintiff notes kicontinuing problems with
foot pain and cites his complaints ofrpat the May 26, 2009ude 30, 2009, November 30, 2009,
March 1, 2010, and July 24, 2010 office visits.

But, as set forth above, the ALJ’s credibility determination is supported by the record and
is not patently wrong. As discussed above Ab& thoroughly discussed the medical evidence and
opinion evidence in assigning the ®RPlaintiff has not identified objective evidence that suggests
he is more limited than found byetiALJ. Nor does Plaintiff argue that his more recent treatment
for foot ulcers in April 2012 requires more significant limitations; this supports the ALJ’s
interpretation that the medical records support the RFC for a limited range of light work. In fact,
Plaintiff has not made any new argument in this section of the BeefOlsen v. Colvih51 F.

App’x 868, 876 (7th Cir. 2014) (commenting that the plaintiff's argument that the RFC
determination was erroneous “mostly recycles” her other claims).

Importantly, Plaintiff fails to acknowledge théte ALJ did not find that Plaintiff could
perform the full range of light w& but rather assigned him a lindteange of light work with only
four hours of standing or walking a day. And, agRiajntiff fails to recognize the alternate finding
that he is capable of performing sedentary wSde Guranovich v. Astrué65 F. App’x 541, 543
(7th Cir. 2012). The ALJ's RFC is supported by substantial evidence and the ALJ properly
articulated his reasons for the RFC.

CONCLUSION
Based on the foregoing, the Court herBi3NI ESthe relief sought in the Memorandum in

Support of Plaintiff’s Motion for Summmg Judgment or Remand [DE 29] antRECT Sthe Clerk
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of Court toENTER JUDGMENT in favor of Defendant the Comssiioner of Social Security and
against Plaintiff John E. Byich.
So ORDERED this 4th day of March, 2015.
s/ Paul R. Cherry

MAGISTRATE JUDGE PAUL R. CHERRY
UNITED STATES DISTRICT COURT

CC: All counsel of record
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