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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION
MARI A. SOLIVAIS,
Plaintiff,
V. CaseNo. 2:14-cv-68-JVB
CAROLYN W. COLVIN,

Acting Commissioner of
SocialSecurityAdministration,

Defendant.

OPINION AND ORDER

Plaintiff Mari A. Solivais seeks judicial reatv of Defendant’s decision to deny her social
security disability benefits. An Administratiteaw Judge heard the case on remand from the
Appeals Council. (R. 19.) He issued a decisiafavorable to Plaintiff on October 12, 2012. (R.
35.) That decision became the final decision of Defendant Commissioner of Social Security
when the Social Security Appeals Council deridaintiff's request for review on January 10,

2014. (PI. Opening Br. 2.)

A. Overview of the Case

Plaintiff alleges disability since June 3M06. (R. 19.) She was 46 years old at the time
of the hearing (R. 100.) She had not finisheghlschool due to a motorcycle accident in 1982.
(R. 102; PI. Opening Br. 2.) The ALJ found Pldintias five severe impaments: a history of

recurrent hernias, multiple operations wittmg@ications, borderlinetellectual functioning,
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depression, and obesity. (R. 289 found her degenerative didisease to be non-severe. (R.
22.)

The ALJ found that Plaintiff does not meet or medicatiyal any listing, particularly
considering digestive and mental disorder impaint listings. (R. 22.) In relevant part, he found
that Plaintiff’'s obesity doesot further limit her condition. (R22.) Additionally, he found that
she does not meet Listings 12.02 — Organic Elebisorder, 12.04 — Affective Disorders, and
12.05 — Borderline Intellectual Functioning. (R. 28.)naking these determinations, the ALJ
found that Plaintiff does not meet “paragraph Btesta because she hasnoderate restriction
in activities of daily livng; moderate difficulties in socifinctioning; moderate difficulties in
concentration, persistence,gace; and no episodes of decompensation. (R. 23 — 24.) He also
found that Plaintiff’'s borderlinentellectual functioning and depien does not meet “paragraph
C” criteria. (R. 24.) Relating to Listing 12.65Borderline Intellectual Functioning, the ALJ
found no adaptive defects during the developmenogpdébefore age 22) qeiired for the listing.
(R. 25.) The ALJ found that Plaintiff has the k&l functional capacity to perform sedentary
work with certain additional limitations. (R. 23=urther, he found that Plaintiff is unable to
perform past relevant work (R. 33) but is abl@éoform jobs that exist igsignificant numbers in

the national economy. (R. 34.) He therefore fotirad Plaintiff is not disabled. (R. 35.)

B. Standard of Review

This Court has the authority review Social Securitict claim decisions under 42
U.S.C. 8§ 405(g). The Court will uphold an ALdscision if it is reachednder the correct legal
standard and supported by substantial evideBriscoe ex rel. Taylor v. Barnhart, 425 F.3d 345,

351 (7th Cir. 2005). Substantial evidence congistsuch relevant evidence as a reasonable



mind might accept as adequate to support a conclusfehardson v. Perales, 402 U.S. 389,

401 (1971). This Court will not reconsider factsweigh the evidence,selve conflicts in the
evidence, decide questions of credibility, or substitute its judgment for that of th8d\es.v.
Barnhart, 395 F.3d 421, 425 (7th Cir. 2005). This Court will, however, ensure that the ALJ built
an “accurate and logical bridge from the evidetackis conclusion so that, as a reviewing court,
we may access the validity of thgency’s ultimate findings and afford a claimant meaningful

judicial review.” Scott v. Barnhart, 297 F.3d 589, 595 (7th Cir. 2002).

C. Disability Standard

To qualify for disability benefits, the claimamust establish that she suffers from a
disability. A disability is an ‘inability to engage in any substal gainful activity by reason of
any medically determinable physical or mentgb&nment which can be expected to result in
death or which has lasted or can be expected to last for a continuous period of not less than 12
months.” 42 U.S.C. § 423(d)(1)(A). The SSA etishited a five-step inquirto evaluate whether
a claimant qualifies for disability bentsf A successful claimant must show:

(1) he is not presently employed; (2) mgpairment is severe; (3) his impairment

is listed or equal to a limg in 20 C.F.R. 8 404, Subpart P, Appendix 1; (4) he is

not able to perform his pastlevant work; and (5) he is unable to perform any

other work within the national and local economy.
Scheck v. Barnhart, 357 F.3d 697, 699700 (7th Cir. 2004).

An affirmative answer leads either to the nebep or, on steps thraed five, to a finding
that the claimant is disabledurawski v. Halter, 245 F.3d 881, 886 (7th Cir. 2001). A negative

answer at any point other thaethree stops the inquiry and lead a finding that the claimant



is not disabledld. The burden of proof lies with the ataant at every step except the fifth,

where it shifts to the Commissionélifford v. Apfel, 227 F.3d 863, 868 (7th Cir. 2000).

D. Analysis

(1) TheALJ improperly evaluated opinion evidence.

Plaintiff contends that the ALJ did not follaswcial security reguteons in evaluating the
medical opinion evidence, specifically tludtJulian Freeman, M.D. Chapter 20 C.F.R. §
404.1527(c) states that, “[W]e will evaluate evergdical opinion we receive. Unless we give a
treating source’s opinion contraily weight under paragraph (c)(2)tbfs section, we consider
all of the following factors in deciding the vgiit we give to any medal opinion.” These factors
are: examining relationship beten source and claimant, treatmesiationship between source
and claimant, supportability of opinion by relevamtdence, consistency of opinion with record
as a whole, specialization of source, and ofthetiors which tend to support or contradict the
opinion. 20 C.F.R. 8§ 404.1527(c)(1-&).his opinion, the ALJ only identified the weight he gave
to one treating source, and that was the insaessment performed by Porter County Family
Counseling. The ALJ gave the diagnoses fromgbigce “weight to thextent that they are
consistent with the residual functional capacity.” (R. 27.) Because he gave no treating source
controlling weight, he must anale all the medical opinion sa&s according to the 20 C.F.R. §
40.1527(c) factors.

The ALJ gave great weight to three state aggsgghiatric consultants: B. Randal
Horton, Psy.D.; Kenneth Neville, Ph.D.; and Ma@lark, Ph.D. (R.30.) He then gave little

weight to all of the state agenmedical consultants — M. Brill, M.D.; R. Fife, M.D.; and J.



Sands, M.D. — because they did not have the appity to review updated medical records. (R.
31.) All of these consultants were non-treasogrces. (R.30.) Nor didehALJ give any weight

to the medical consultant hired by Plaintfftlian Freeman, M.D. (R. 32, R. 2283.) Plaintiff
argues that ignoring Dr. Freemaniginions was a revsible error.

The ALJ must evaluate Dr. Freeman’s medagahions using the factors in 20 C.F.R. 8
40.1527(c). The first relevant factis “supportability.” Opinionghat present more medical
evidence, findings, and explarais will get more weight. 20 C.F.R. 8§ 40.1527(c)(3). The next
relevant factor is “consistency.” Opinions tlaaé more consistent withe record as a whole
will be given more weight. 20 C.F.R. § 40.1584). The third relevant factor is
“specialization.” Opinions of gialists in their field of spealty are generally given more
weight than opinions of a non-specialist. 20 8. 40.1527(c)(5). Finally, other factors, such
as familiarity with social security disability ggrams and evidentiary requirements or familiarity
with other information in the cagecord, are considered thatyntand to support or contradict
an opinion. 20 C.F.R. § 40.1527(c)(6).

Dr. Freeman is an internal medicine and niagy specialist. (R. 31.) He also worked for
the Social Security Administration as a medmahsultant for eight years and a medical advisor
for eleven years. (Pl.’s Opening Br. 21.) Breeman has experiencedanaining in internal
medicine; neurologic, nerve conduction and EM@l&s; and the assessment of disorders with
mixed neurologic and psychiatric manifestatiqis.2284.) He receiveddining in all of those
areas at the Mayo Clinic, whidncluded residency training psychiatry, and neurologic
practice. (R. 2284.) This includdreating over 4000 individualgith psychiatric signs or
symptoms. (R. 2284.) Dr. Freeman also workedhe Department of Defense, evaluating

effects of physical illness dmuman function. (R. 2284.) This wkoalso included developing



methods for prediction of human capabilities &ntations in real-livework situations with
over 99% accuracy. (R. 2284.) Addttially, the Social Securidministration has called Dr.
Freeman to testify as an “impartial medical experat least 18 cases. (Pl.’s Reply Br. 2 — 3.)
Dr. Freeman wrote an in-depth report gralg Plaintiff's medcal impairments. (R.
2284.) He first provides a summanf relevant medical infornien from the record, including
results of objective testing and evaluationdreating physicians. He next makes diagnoses
based on that evidence. The fulsignosis is “abdominal wall injy requiring repeated staged
reconstructive surgery.” (R. 2286.) To support his diagnosis, he cited to conclusions of treating
physicians, treatment records, and results afailye testing. (R. 2286-287Hlis next diagnosis
is brain scarring and chronicganic brain damage resultinggfn the head trauma Plaintiff
sustained during the motorcycle accident.ZB87.) To support thidiagnosis, Dr. Freeman
cited to and analyzed CT and MRI studies.ZR87.) Next, he diagned severe agitated
depression based on the MMPI testing and exanords. (R. 2287.) His final diagnosis was the
presence of an underlying poorly defined oritfacentiated connective tissue disease based on
short PTT, a positive ANA with speckled pattermtyat infected with psudomonas, dysesthetic
burning leg pain, normal NCV and EMG studieg with positive HLA-B27 antigen, and mild
diabetes indicated by fasting sugars at therd@@e. (R. 2287.) After his medical diagnoses, Dr.
Freeman found Plaintiff to meet listingg<08, 12.02, and 14.06A, citing to record evidence to
support each conclusion. (R. 2287-288.) He these gafurther functional capacity assessment
reasoned from the medical evidence. (R. 2288.)lyifge addressed possible concerns with the
traumatic brain injury and connective tisglisease findings witheasoning based on his

experience in those fields. (R. 2289.)



Despite Dr. Freeman'’s detailed analysis, which cited to medical evidence in the record,
(R. 2287 — 288), the ALJ completely rejected hisaapis for three main reasons. (R. 32.) First,
the ALJ noted that Dr. Freeman is not a irgaphysician, which suggests that he is not
completely familiar with Plaintiff's impairmentéR. 32.) This logic is inconsistent with his
earlier determination giving great weighttkwee non-treating state agency psychiatric
consultants. (R. 30.) If beirgnon-treating source was enoughdject consulting opinions, no
consulting opinions would ever be given glgi. The ALJ cites to no reason why being a non-
treating source in this particular instance made Dr. Freeman less familiar with Plaintiff's
impairments than the other non-treating soutoashose opinions he gave great weight.

Second, the ALJ rejected Dr. Freeman’shagns because he claims they are not
supported by objective evidence. (R. 32.)fti¢her notes that no treating physician has
concluded that Plaintiff met a listing. (R. 32.) Thegsoning is also flawed because, as far as the
Court can tell, no treating physician has ever sathiif didn’t meet a liing either. In fact, the
Court can find no evidence in the record thattinggphysicians were eveassked if Plaintiff met
a listing. When C.J. Yoon, M.D., a treating physiciapined that Plaintiff should be ‘off work’
the ALJ dismissed this opinion aenclusory. (R. 32.) This mdge true, but one cannot expect
treating physicians to make listing determinasiovithout prompting in one case and discredit
their opinions on a plaintiff's ability to work ithe next. While opinionsegarding disability are
reserved to the Commissionarder SSR 96-5p, a treating phyaits medical opinion that
Plaintiff should not work undermines the prudenteferring Plaintiff did not meet a listing
because a treating source never said she did.

Generally, listing evaluation igft to medical and psyological consultants who are

familiar with the Social Security regulatiartdere, the ALJ interprets treating physicians’



records without the aid of any medl consultants, state agencyotinerwise, because he has not
afforded any of them great weight. “Whethesl@mant’s impairment equals a listing is a
medical judgment, and an ALJ must cioles an expert’s opinion on the issuBdrnett v.
Barnhart, 381 F.3d 664, 670 (7th Cir. 2004). Furtitbe ALJ does not explain how Dr.
Freeman’s opinion is inconsistent with medieaidence. If the ALJ was concerned about the
medical support for Dr. Freeman’s opinion,dmuld have solicited additional evidence to
properly explain why thepinion was not supported by the medical recBainett v. Barnhart,
381 F.3d 664, 669 (7th Cir. 2004) (“An ALJ has a dotgolicit additional information to flesh
out an opinion for which the medical suppomat readily discernable.” (citing 20 C.F.R. §
404.1527(c)(3))). A broad statement that an opimsanerely inconsistent does not enable the
court to see how the ALJ reached tbanclusion and review its accuracy.

Third, the ALJ reasoned that Dr. Freeman’shapis are questionable because he relied
upon a diagnosis of conneatitissue disease, and the ALJ haeiaeined that that diagnosis is
not supported by the records from treating ptigsis. (R. 32.) Again, the ALJ interpreted
complicated medical records from treating gilbians without the guidance of a medical
consultant. Connective tissue dise@&snot a psychiatric issue, so the state agency psychiatric
consultants would not be qualifiéal opine on this issue. Withogtving great weight to any
medical consultants, the ALJ is left taerpret treating recordsy himself and does not
specifically say why a diagnosi$ connective tissue diseaisenot supported by the record.

In deploying faulty reasoning and conclusstgtements in his assessment of medical
opinions, the ALJ has failed to “build an accurae logical bridge from the evidence to the
conclusion.”Berger v. Astrue, 516 F.3d 539, 544 (7th Cir. 2008). The Court remands this case

for the ALJ to reconsider the weight he willgito Dr. Freeman’s testimony in further detail.



(20 TheALJ improperly evaluated whether Plaintiff met or equaled a Listing

Plaintiff claims that the ALJ’s listing dermination is not suported by substantial
evidence. While much of this analysis may rest on the weight given to Dr. Freeman’s opinion,
the Court will address the adepy of the analysis the ALJqurided for each listing. To be
found disabled, a plaintiff must d@nstrate that she has an impairment that meets or equals an
impairment in the Listing of Impairment20 C.F.R. § 404.1520(d); 20 C.F.R. Pt. 404, Subpt. P,
App. 1. When making this determination, “an Ahdist discuss the listing by name and offer
more than a perfunctognalysis of the listing.Barnett v. Barnhart, 381 F.3d 664, 668 (7th Cir.
2004). Additionally, “[a]Jn ALJ has a duty to soli@itlditional information to flesh out an opinion
for which the medical support is not readily discernabld.at 669; 20 C.F.R. § 404.1527(c)(3).
Moreover, “[w]hether a claimant’s impairmerguals a listing is a medical judgment, and an
ALJ must consider an expss opinion on the issueBarnett, 381 F.3d at 670.

Plaintiff challenges specifically the @&wations of listings 1.08, 12.02, and 14.06A, the
listings that Dr. Freeman concled that Plaintiff met. (R. 228- 288.) First, although mentioned
while supporting his weight determination of. Breeman’s opinions in the RFC analysis, the
ALJ failed to discuss listings 1.08 and 14.06 by nangng his listing determination and failed
to adequately analyze these listingjhis must be corrected upon remaBak.nett v. Barnhart,

381 F.3d 664, 668 (7th Cir. 2004). In determining gumaph B” criteriaelevant to Listing

12.02, the ALJ found that Plaintiff had no episodes of decompensation, each of extended
duration. (R. 24.) He reasons tltlais is the case because thisrao record of a psychiatric
institution admitting Plaintiff for an extended period of time. (R. 24.) This reasoning is flawed

because it uses lack of treatment as evidehtak of symptomsAn ALJ may not draw



inferences about Plaintiff's condition fromdk of treatment unless the ALJ has explored

Plaintiff's explanationgor this deficiencySee Mossv. Astrue, 555 F.3d 556, 562 (7th Cir.

2009). Also, the ALJ notes that Plaintiff has littliéficulty in her daily ativities because she can
perform actions like dressing and bathing herself, but he omits that she does not handle her own
bills and only travels with others. (R. 24, R. A¥hile the ALJ mentions that claimant testified

to these restrictions, his credibility determinatdoes not clearly articuawhether or not he

credited them. He merely mentiotiat Plaintiff is “less than fully credible” and that her alleged
limitation in daily activities wa exaggerated. (R. 29 — 30.) The ALJ should be more specific on
this account so that the Court may accuyadetermine if enough evidence supports his

conclusions.

3 RFC evidence

While the Court remands on issues thatehdirect bearing upon the sufficiency of
evidence supporting the RFC, it ktdviews issues that may\Vea dispositive effect upon the
sufficiency of evidence regardless of the remaaslilt of the other issues. When discussing
Plaintiff's credibility, the ALJ fihds her not credible in partdemuse she claims she cannot lift a
gallon of milk while her post-surcal instructions reference nlifting more than 10 pounds. (R.
29.) This is not a logical reaséor discrediting her. Similar ta warning not to operate heavy
machinery while taking a medication written oprascription given to ahild that could not
operate heavy machinery anyway, a surgicgtrirction about not lifting more than 10 pounds
because of the surgery should not be taken tdyate¢he possibility that Plaintiff was not able
to lift 10 pounds even before her surgery. The ALJ's RFC also suffers from the same

decompensation analysis flaw as his listing anslgses, which uses lack of treatment as an

10



indication of level of symptomaithout further explanation. (RB0.) He not only uses this logic
to determine lack of decompensation, but &sdetermine that Rintiff's depression was
inconsistent with the severity ber allegations because she souigfte treatment for it. (R. 30.)

The ALJ needs to further explore these points on remand.

E. Conclusion
Because the ALJ improperly evaluated opireerdence, the Commissioner’s decision is

REMANDED for further consideratioconsistent with this opinion.

SO ORDERED on July 30, 2015.

s/ Josepls.Van Bokkelen
JOSEPHS. VAN BOKKELEN
UNITED STATESDISTRICT JUDGE
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