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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION
PETERT. GILLO,
Plaintiff,
V. Case No.: 2:14-CV-99-JVB-JEM

GARY COMMUNITY SCHOOL
CORPORATION et al.

Defendants.

OPINION AND ORDER
Peter Gillo sued Gary Community Schoolr@aration (“School”), Gary Teachers Union
Local No. 4 (“Union”), and severandividuals associated with these entities. He alleges that
Defendants discriminated and retaliated agdimstdue to his disabtly. The School, Union, and

associated individuals awed for summary judgment.

A. Facts

(1) Overview

The Court views the following facts in thght most favorable to Plaintiff, the non-
moving party.

Plaintiff is deaf. (Compl., DE 1, T 11.)

Defendant Gary Community School Corporatie an Indiana public school entity.
(School Defs.” Answer to Compl., DE 72, 1 14.¢hhployed Plaintiff as a teacher of deaf and
hard-of-hearing students from 2003 through the @f the school year in 2013. (Compl., DE 1, |

13.) Defendant Gary Teachers Union Lodal. 4 is a labor union organizatiomd.(at § 23.) A
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collective bargaining agreement covered Plaintiff from January 1, 2011, through the end of his
employment. (Decl. Zimmerman, DE 167-1,  8.)

During the decade of Plaintiff's employment, Defendant School suffered declines in
enrollment and revenudd(  1.)

Plaintiff claims he and his class of deafd hard-of-hearing students remained in a
classroom during a fire drill in 2007 due to theK of visible fire alarms. (Compl., DE 1, 1 41.)
Plaintiff claims he complained about the lackvHble fire alarms, iad this led to retaliation
against him.Id. at 11 41-53.)

Plaintiff claims Defendiats discriminated against him besauof his disability, denied
him reasonable accommodations, and retaliagainst him for requesting reasonable

accommodations. Plaintiff claims Defendant School terminated him twice.

(2) 2011 first termination, and first EEOC charge

Plaintiff claims that on May 5, 2011, he rama a note from Defedant Edmund Fraire,
director of special education at the School, infagrPlaintiff of the elimination of his position
as of June 3, 2011, “because neither of the administrators at Glen Park Academy nor Lew
Wallace Hearing Impaired Programs want to be bothered with your various demands for
accommodations of your deafness.” (Mem. from#erto Gillo, DE 60 al39.) Defendant Fraire
denied writing this memorandum. (Mefrom Fraire to Cook, DE 166-3.)

In May 2011, the School cancall®laintiff's contract, effecte at the end of the 2010-11
school year. (Compl., DE 1, 1 68.)

On August 25, 2011, Plaintiff filed EEDCharge Number 846-2011-67632 (“first

charge”) against the School, allegingaimination from May 5, 2011, through June 3, 2011.
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(School Defs.” Mem. Supp. Mot. Summ. J., D&6 at 2.) In this EEOC Charge, Plaintiff
claimed that on numerous occasions he asked fottarpreter, flashing fire alarms, and a visual
telephone, but the School denied these accomtoda (Discrimination Charge, DE 60 at 130.)
Plaintiff also alleged, on the bia of Defendant Fraire’s purged statement, that the School
terminated him because School administratorsxdidvant to be bothered with his requests for
accommodationsld.) Plaintiff claimed the School disoninated against him because of his
disability, retaliated against him for requegtreasonable accommodats, and discriminated
against him because of his age and dei¥. (

In September 2011, however, the School cdedhtiff back to teach for the 2011-12
school year. (Letter from Campbell to Gillo, DE 166-6.)

On June 18, 2012, the EEOC issued itemheination regarding the first charge.
(Determination, DE 173 at 44-45.) The EEOC deteeahithat the evidence indicated the School
had not provided Plaintiff with reasonable aoeoodations for his disability, and that there was
evidence that Gillo’s requests for reasonable accommodations formed part of the motive for his
termination. [d. at 44.) The EEOC found reasonable caudmetieve Plaintiff was discriminated
against on the basis of hisdbility, and retaliated aget for requesting reasonable
accommodations, all in violation of tienericans with Disabilities Actld.) Conciliation

efforts began.ld. at 45.)

(3) 2012 through 2013: second termination, and second EEOC charge
For the 2012-13 school year, the School employed three teachers for deaf and hard-of-
hearing students: Plaintiff and two otherse¢D Zimmerman, DE 167-1, 1 10.) The School had

hired the two others yeabgfore hiring Plaintiff. d.) Plaintiff, however, claims he has seniority
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among the relevant group of teachers. (Pl.’'s Mem. Supp. Resp. School Defs.” Mot. Summ. J., DE
176 at 3.)

Plaintiff claims that during the 2012-13wwol year, Defendant School conspired with
Defendant Union against Plaintiff, denying haxwcess to union membership benefits and sign
language interpreter services, subjecting turharassment and retaliation, and ultimately
terminating him after the 2012-58hool year. (Compl., DE 1, 1 R)aintiff claims the School
assigned a hearing teacher with an infelic@nse to fill Plaintiff's absenceld.) Defendants
dispute these claims.

Defendant School claims it terminated Plifiistemployment because of a decline in
student population, multiple school closures, aridevere financial crisis” which required a
reduction in force. (School Defs.” Me Supp. Mot. Summ. J., DE 166 at 3.)

At the end of the 2012-13 school year, the School notified 102 teachers (including
Plaintiff) that the School wouldot renew their contracts, puesu to a reduction in force.
(Union Defs.” Mem. Supp. Mot. Summ. J., DB5 at 3; Decl. Zimmeran, DE 167-1,  11.)
The collective bargaining agreement provideat teachers would be laid off in these
circumstances on the basis of least senioritpigl) Defs.” Mem. Supp. Mot. Summ. J., DE 165
at 3.) Defendants claim that at the end of28&2-13 school year, Plaintifiad the least seniority
of the three individuals employed by the Schiodieach deaf and hard-of-hearing studemds) (

All teachers facing cancellation of their c@uts had the opportunitg attend a meeting
with the School superintendent. (Decl. Zimmerman, DE 167-1, § 11.) Plaintiff attended this
meeting, with union representagivand an interpreteitd() Plaintiff claims his case was
“comingled” with those of théhearing teachers,” and was not mentioned specifically at the

meeting. (Compl., DE 1, 1 111.)



On July 23, 2013, the School caltee Plaintiff's contract.Id. § 114.)

On August 9, 2013, Plaintiff filed another EE@harge against the School: Number 470-
2013-02972. (Discrimination Charge, DE 60 at PAgintiff claimed the School denied him
reasonable accommodations, harassed him, andbdged him because of his disability, and in
retaliation for filing an EEOC charge, uolation of the ADA, as amendedd()

On December 13, 2013, Plaintiff left the Unitehtes on a trip to Uganda. (Pl.’s Resp.
School Defs.’ Trial Br., DE 128 at 1.) Tde days later, on December 16, 2013, the U.S.
Department of Justice sent Plaintiff a “NoticeRaght to Sue” letteregarding Charge Number

846-2011-67632. (Notice Right Sue, DE 166-4.)

(4) 2014

On January 10, 2014, Plaintiff returned3ary, and found U.S. postal notices. (Pl.’s
Resp. School Defs.’ Trial Br., DE 128 at 2.) Afsmme inquiry, the DOJ resent the “Notice of
Right to Sue” letter reganty Charge Number 846-2011-676@2Plaintiff on January 14, 2014.
(Resent Notice Right Sue, DE 60 at 128-29.) Vhision of the letter noted that the new
applicable date was the date of the resent |ettet noted that Plaintiffad 90 days from receipt
of the resent letter to file suitd() Plaintiff received this resefgtter on January 16, 2014. (Decl.
Gillo, DE 174, 1 29.)

Plaintiff filed this suit on April 1, 2014. (Coph, DE 1.) The EEOC issued a right-to-sue
notice for the 2013 EEOC charge on April 2014, which Plaintiff received on May 5, 2014.
(Decl. Gillo, DE 174, 1 30.)

On July 1, 2014, Plaintiff retired fromelSchool. (School Defs.” Mem. Supp. Mot.

Summ. J., DE 166 at 3.)



On August 1, 2014, Plaintiff filed in thtsase the right-to-sue notice for the 2013 EEOC

charge. (Dismissal and Noé Rights, DE 60 at 7.)

On October 20, 2014, Plaintiff withdrew hisgdication for retirement from the School.

(Mem. Supp. Pl.’'s Resp. School Defslot. Summ. J., DE 176 at 8.)

B. Pending claims ad procedural posture

In his complaint, Plaintiff brought thfellowing claims against all Defendants:

(1)

(2)

3)

(4)

(5)

(6)
(7)

Count 1: “VIOLATION OF 42 U.S.C§ 1983: (DUE PROCESS AND EQUAL
PROTECTION CLAUSES)”

Count 2: “VIOLATION OF 42 U.S.C§ 1983, VIOLATION OF 42 U.S.C. §
12112(a) (DISCRIMINATION BASEDON DISABILITY: ADA 1990, AS
AMMENDED, AMMENDMENT ACTS OF 2008)”

Count 3: “VIOLATION OF 42 US.C. § 1983 (WHISTLE BLOWER
RETALIATION)”

Count 4: “VIOLATION 42 U.S.C§ 1983: EQUAL PROTECTION CLAUSES
{VISIBLE FLASHING FIRE SAFET[Y] VIOLATION, 24 C.F.R. § 100.203
AND 24 C.F.R. § 100.204(a)}"

Count 5: “VIOLATION OF 42 U.SC. § 1985(3): CONSPIRACY TO
INTERFER[E] WITH CIVIL [RIGHTS]"

Count 6: “COMMON LAW CONSPIRACY” and

Count 7: “I.C. § 34-15-1 (DEAAMATORY LIBEL, TRADUCE AND
CALUMNY).”

The Court dismissed the defamation miagainst the School Defendants because

Plaintiff failed to file a timely tortlaims notice. (Order, DE 84 at 3.)

The Court dismissed all claims against Defents Deaf Service, Inc., Pampalone, and

Duncan, pursuant to a joistipulation. (Order, DE 114.)



The remaining Defendants consist of two groups:

(2) The School Defendants: the School,iRrCook, Fidishin, Fraire, Boarden,
Greene, Craig, and Wright; and

(2)  The Union Defendants: the Union, Zimm&n, Craig (claimed by both groups in
their motions for summary judgment), Gardner-Johnson and Headen.

Both groups of Defendants moved sepayafor summary judgment. The School
Defendants also moved to strike three affitasubmitted by Plaintiff. (School Defs.” Mot.

Strike, DE 199.) The Court willdalress the motion to strike first.

C. School Defendants’ motion to strike

The School Defendants argimat the affidavits of Wéon, Jr., Buterbaugh, and Powell—
submitted by Plaintiff—fail to comply with Federal Rule of Civil Procedure 56(c)(4) because
they do not state they are based on theopatknowledge of the affiants, they contain
inadmissible hearsay regardingattother people said and dahd they reference dates beyond
those listed in an EEOC charge.

However, although Rule 56(c)(4) requisdtidavits used to oppose a motion for
summary judgment to “be made on personal kndgdg’ the Rule does not require affidavits to
statethey are based on the perdda@wledge of the affiants.

As for the hearsay objections, they aague and overly broad. The School Defendants
fail to point to any spedif instances of hearsay.

Regarding the objections inwahg dates, the School Deféants fail to acknowledge the
existence of two EEOC charges, and fail to aekadge that referencde dates beyond those

listed in an EEOC charge coubé relevant and admissible Rtaintiff's non-ADA claims, and



could even be relevant to Ri&iff’'s ADA claims if the scope ofhe EEOC charge included dates
beyond those specifically referenced in the EEOC charge.
Accordingly, the Court DENIES the Schdaéfendants’ motion to strike (DE 199) and

turns to the motions for summary judgment.

D. Summary judgment standard

The Federal Rules of Civil Procedure mandhtg¢ motions for summary judgment be
granted “if the pleadings, depositis, answers to inte&rgatories, and admissions on file, together
with the affidavits, if any, show #t there is no genuine issue asutry material fact and that the
moving party is entitled to a judgment as a madfdaw.” Fed. R. Civ. P. 56(c). A party seeking
summary judgment bears the initiasponsibility of informing aaurt of the basis for its motion
and identifying those portions of the pleadindspositions, answers to interrogatories, and
admissions on file, together with the affidavitgny, which it believes demonstrate the absence
of a genuine issue of material faCelotex Corp. v. Catretd77 U.S. 317, 323 (1986). Once a
properly supported motion for summary judgmisiade, the non-moving party cannot resist
the motion and withstand summary judgment byatyeresting on its pleadings. Fed. R. Civ. P.
56(e);Donovan v. City of Milwauke&7 F.3d 944, 947 (7th Cir. 1994).

In viewing the facts presented on a motiondommary judgment, a court must construe
all facts in a light most favorédto the non-moving party and dral legitimate inferences and
resolve all doubts ifavor of that partyNLFC, Inc. v. Devcom Mid-Am., Inel5 F.3d 231, 234
(7th Cir. 1995). A court’s role is not to euvate the weight of the evidence, to judge the
credibility of witnesses, or tdetermine the truth of the mattéuyt instead to determine whether

there is a genuinassue of triable facAnderson v. Liberty Lobby#77 U.S. 242, 249-50 (1986).
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E. Discussion:overview

The Court notes at the outset that espe cannot violate 42 U.S.C. § 1983. Counts 1

through 4 of Plaintiff's complaint pport to state claims for vidi@ns of this statute. But § 1983

“does not create substantive rigihsusceptible to violation&evin v. Madigan692 F.3d 607,

611 (7th Cir. 2012). Rather, 8 1983 serves aséamma for vindicating fedal rights conferred

elsewhere.Ledford v. Sullivan105 F.3d 354, 356 (7th Cir. 199For the purpose of ruling on

the motions for summary judgment, the Court Yadk behind Plaintiff'serroneous language in

this regard.

In a nutshell, Plaintiff alleges as follows:

Count 1: Defendants did noeénew his contract in 2013, in violation of the
due process clause;

Count 2: Defendants violated his rightsder the Americans with Disabilities
Act and the Americans with Disaltiés Act Amendments Act by harassing
and abusing him, denying him reasbl@gsaccommodations, and discharging
him without due process;

Count 3: Defendants retaliated against fior reporting violations of safety
regulations concerning the laockvisible fire alarms;

Count 4: Defendants viokad regulations regardirftashing fire alarms and
ignored his requests for the installatmisuch alarms or for transfer to
buildings containing such alarms;

Counts 5 and 6: Defendants conspirethterfere with hiscivil rights, in
violation of 42 U.S.C. § 1985(3), andwiolation of Indiana common law;
and

Count 7: Defendants defamed him. dAa&ed above, the Court dismissed this
Count as to the School Defendants. (Order, DE 84 at 3.)



The gravamen of Counts 1 through 7 is thatendants discriminateagainst Plaintiff
because of his disability, failed to provide m@a&ble accommodations, retaliated against him in
connection with his disabilityral his reports and requests regagchis disability, and defamed
him. (Compl., DE 1.) Plaintiff alleges thissdrimination and retaliation took the form of

harassment, abuse, and, on two o@asitermination of employmentd()

F. Count 1—equal protection and due process
(2) Equal protection claim against all Defendants

The Court addresses the equaltection facet of Count 1 firsas it is easily dismissed.
Despite its heading—"“VIOLATION OF 42 8.C. § 1983: (DUE PROCESS AND EQUAL
PROTECTION CLAUSES)"—Count 1 dsenot develop any equal peation claim, but instead
focuses on a due process claim. Nor doestffaadequately develop arguments for the
purported Count 1 equal protection clausdation in his summary judgment briefs.

A claim is deemed abandoned when plaintifisféo delineate it in his brief in opposition
to summary judgmenRalmer v. Marion Cnty.327 F.3d 588, 597-98 (7th Cir. 2003). The non-
moving party “waives any arguments that wereragted in its response to the moving party’s
motion for summary judgmentNichols v. Michigan City Plant Planning Dep55 F.3d 594,
600 (7th Cir. 2014). “Arguments not develdpa any meaningful way are waivedént.

States, Se. & Sw. Areas Pension Funiflidwest Motor Express, Ind81 F.3d 799, 808 (7th
Cir. 1999). So, to the extenbGnt 1 purports to bng an equal protection claim, the Court

dismisses that claim against all Defendants.
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(2) Due process claim against all Defendants

This leaves the Count 1 procedural due process claim.

To prevail on a procedural due process cl&taintiff must establish that a state actor
deprived him of a constitutionally protected pedy interest without due process of lddnkle
v. White 793 F.3d 764, 767 (7th Cir. 2015.) The Udittates Constitution does not create
property interests; “[r]ather theare created and their dimensi@re defined by existing rules or
understandings that stem from an independauntce such as state law—rules or understandings
that secure certain benefaad that support claims of eifdiinent to those benefitdvioore v.
Muncie Police and Fire Merit Com,1812 F.3d 322, 326 (7th Cir. 2002).

In the context of a fired public employbanging a due process claim against his
employer, the Seventh Circuit has stated thatgfaperty interest in edinued employment ‘can
be created in one of two ways, 1) by an indepehdource such as state law securing certain
benefits; or 2) by a clearly impliggtomise of continued employmentPalka v. Shelton623
F.3d 447, 452 (7th Cir. 2010) (quotiffpelan v. City of Chi.347 F.3d 679, 681 (7th Cir. 2003)).
Plaintiff bears the burden of proving he had astibutionally protected property interest in his
employment as a public school teachaieg v. Seybold481 F.3d 512, 519 (7th Cir. 2007.)
Plaintiff must show he had a “legitimate claihentitlement” to the position and not just an
“abstract need, desire onilateral expectationMunson v. Friske754 F.2d 683, 692 (7th Cir.
1985).

But Plaintiff has not shown that Defendantpried him of a constitutionally protected
property interest. He clais he was a tenured teacher, but thdefore the termination in July

2013 about which Plaintifomplains in Count 1, the School gave Plaintiff only a “reasonable
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assurance” of continuing employment to tettehfollowing school year. (Compl., DE 1, § 108.)
The School did not promise or guarantee Blatntiff would teach the following year.

In short, Plaintiff points to no independesaiurce such as state law which secured his
employment in this situation, and Plaintiff pts to no clearly implied promise to him of
continued employment. &htiff therefore has not shown had a constitutionally protected
property interest in his expeation of continued employment.

Indeed, the School emphasized the argunieitPlaintiff lacks a constitutionally
protected property intesein continued employment. (Schdzefs.” Mem. Supp. Mot. Summ. J.,
DE 166 at 11.) But Plaintiff failed teespond, so he abandoned his cléd@e Johnson v. Gen.
Bd. of Pension & Health Bentfiof United Methodist Chur¢i33 F.3d 722, 729 (7th Cir.
2013).

Even if Plaintiff had demonstrated the deption of a constitutionally protected property
interest, his due process claim still must faitiRtiff rests his due process claim on Defendant’s
alleged failure to follow the Indiana Code dugritine termination process. But the due process
clause does not necessarily entitle Plaintifiny particular process established by the Indiana
Code. The Fourteenth Amendment does nfidrea compliance with state procedurgsott v.
Village of Kewaskunv86 F.2d 338, 342 (7th Cir. 1986).

The due process clause requires a prettation hearing before a state actor may
deprive a person of a constitutally protected property intest in public employment.
Cleveland Bd. of Ed. v. Loudermil70 U.S. 532, 542 (1985). Theepiermination hearing for a
public school employee need not be elabotdteat 545. The essential requirements are merely

notice and an opportunity to respond, orally or in writidgat 546.
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Here, Plaintiff admits he received notiagdean opportunity to bleeard regarding the
termination in July 2013. (Compl., DE 1, 11 109:-Letter from Boardg School, to Gillo, DE
60 at 103). Therefore, even if Defendants okl Plaintiff of a constitutionally protected
property interest, Plaintiff has not adumbrasey evidence showirthey did so without
providing the process due under the Constitution.

As there is no genuine issue of material &&cto Count 1, and Bendants are entitled to
judgment as a matter of law, the Court dismig3esnt 1 against all Defendants. The Court also

notes the presence of alteimatgrounds to dismiss Coubf but need not address them.

G. Counts 2 and 3—ADA claims
(1)  Overview of ADA claims

In Count 2, Plaintiff claims the Defendauliscriminated and retaliated against him, and
denied him reasonable accommodations, in vimtedif the Americans with Disabilities Act and
the Americans with Disabilitie&ct Amendments Act. (Compl., DE 1, Count 2.) Specifically,
Plaintiff claims that because of his dis#liland in retaliation for requesting accommodation,
Defendants harassed and abused himeddmnim accommodations, and terminated his
employment. (Compl., DE 1, 1 151.)

In Count 3, Plaintiff claims Defendants fde#ed against him foreporting the lack
of visible fire alarms.I@l., Count 3.)

The Seventh Circuit held that only Titlgrovides recourse for ADA employment
discrimination claims; Title ll—prohibiting disgriination by public entitieagainst the disabled

regarding services—does nBrumfield v. City of Chj.735 F.3d 619, 622 (7th Cir. 2013).
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Title 1 (a.k.a. Subchapter 1) of the ADAgibits employment dicrimination against

qualified individuals on the basis of disability:

No covered entity shall discriminasgainst a qualife individual on the

basis of disability in regard to hoapplication procedures, the hiring,

advancement, or discharge of employees, employee compensation, job

training, and other terms, conditions, and privileges of employment.
42 U.S.C. § 12112(a). A plaintifhay establish a claim for ADAiscrimination in one of two
ways: disparate treatment or failure to accommodse.Basith v. Cook Cnt241 F.3d 919,

926-27 (7th Cir. 2001). A plairfitimay also pursue a claim for retaliation under the ADA. 42

U.S.C. § 12203(a).

(2)  ADA exhaustion requirement
@) Law
Title 1 of the ADA expressly adopts the erdement powers, remedies, and procedures of
Title VIl of the Civil Rights Act of 1964. 42 U.6. § 12117(a). Among these adopted provisions
are 42 U.S.C. 8§ 2000e-4, which created thadt Employment Opportunity Commission and
gave it various powers, and 42 U.S.C 8§ 2000sHich established procedures regarding EEOC
charges.
Failure to exhaust administrative remedgdiling an EEOC charge prevents a plaintiff
from pursuing that claim in court:
In order to recover for violations ofitle | of the ADA, a plaintiff must file
a charge of discrimination with tHeEOC within 180 days of the alleged

violation (if he does not file anitmal charge with a state agency).

Stewart v. Cnty. of Browi86 F.3d 107, 110 (7th Cir. 1996).
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(b) Dismissal of ADA claims against Union Dedfiants for failure to exhaust administrative
remedies

Plaintiff failed to exhaust his administragivemedies against the Union Defendants.
Plaintiff filed two EEOC charges against Defiant School, but no EEOC charges against the
Union Defendants.

Plaintiff does not contend he named theddrDefendants in any EEOC charge. Instead,
Plaintiff argues he did not need to file a sepaEEEOC charge against them because they joined
in a conspiracy to aid and abet thé&al in forcing Plaintiff out of his job.

But this misses the point, and the case Plaintiff reliesBarnis v. Sparkst49 U.S. 24,
28 (1980)—is inapposite. Whether or not the Urparticipated in a conspiracy with the School,
Plaintiff still needed to file an EEOC charge angithe Union as a prerequisite to suing it, unless
an exception applies.

One potential exception to the requiremtkiat a plaintiff name a party in an EEOC
charge before suing that party is whenuheamed party “has been provided with adequate
notice of the charge, under circumstances wliee party has been given the opportunity to
participate in conciliation proceedings. . Eggleston v. Chi. Journeymen Plumbers’ Local
Union No. 130, U.A.657 F.2d 890, 905 (7th Cir. 198But here, Plaintiff has not alleged—and
there is no evidence—that anyone provided adegnotice of the charge to the Union
Defendants, or that the Union Defendants &adpportunity to partipate in conciliation
proceedings. “Arguments not developed in any meaningful way are walvent.” Statesl81
F.3d at 808.

Another potential exception the exhaustion requirement is when a plaintiff can show
pursuit of administrative remedies would have been futile or inade@estd-onig v. Dqet84
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U.S. 305, 326-27 (1988). But here, Plaintiff has argued that purgwof administrative
remedies against the Union Defendants would Ih@en futile or inadequate, and so has waived
this argument.

Accordingly, Plaintiff failed to exhaust$iadministrative remedies against the Union
Defendants, and failed to establish any exception to the exhaustion requirement. As the deadline
for filing an EEOC charge against the Unidafendants passed long ago, the Court grants
summary judgment for the Union Def#ants regarding all ADA claims.

The Court notes the existence of multipteer grounds upon which to grant summary

judgment for the Union Defendants on all ADA claimounts 2 and 3, but need not elaborate.

3) Dismissal of ADA claims against individual School Defendants

Plaintiff purports to bring Counts 2 aBdagainst all Defendants, including the
individuals named as Defendants in his complamthe “Parties” section of his complaint,
Plaintiff claims each individualcted in the capacity of hisition. For example, Plaintiff
alleges Defendant Pruitt acted “in her capaagySuperintendent gary Community School
Corporation].” (Compl., DE 1, 1 15.) Plaintiff chas he is suing the School officials in their
individual capacities as well &seir official capacities. (Pl."Mem. Supp. Opp’n Mot. Dismiss,
DE 73-1, 1 47.)

But individuals cannot be liable under Titlef the ADA unless they are “employers” as
defined by the ADAEEOC v. AIC Sec. Investig., Lt&5 F.3d 1276, 1282 (7th Cir. 1995). The
ADA “provides only for employemot individual, liability” and‘a supervisor cannot be held
liable in his individual capacity under the ADA . . Silk v. City of Chi.194 F.3d 788, 797 n.5

(7th Cir. 1999).
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Here, the individuals named in thengplaint are not “employers” under the ADA.

As the ADA does not provide for individulgbility, and as any claims against the
individuals in their officialcapacities would be redundant ®rfelaintiff named as Defendants
the entities to which the officials belong, Beurt dismisses all ADA claims against all the

individuals named as Defendahts.

4) Dismissal of certain ADA claims against Defendant School for lack of timeliness

Plaintiff filed two EEOC charges agairike School, on September 15, 2011, and August
9, 2013. In order to satisfy the exhaustion requirgraad maintain ADA claims in this case, the
ADA claims must be timely. In order for the ADAaains to be timely, Plaintiff must meet two
deadlines: Plaintiff must filan EEOC charge within 180 days of the alleged violation, and

Plaintiff must file a lawsuit within 90 g& of receipt of theight-to-sue notice.

@) Law

Regarding the first deadline, since Plairfiifd no relevant chargewith a state agency,
Plaintiff's ADA claims in this lawsuit are subjet a 180-day time-bar pursuant to 42 U.S.C. §
12117(a)SeeStewart 86 F.3d at 110.

Under theMorgandoctrine, the touchstone for determining timeliness under the 180-day
requirement is to ask whether the “discreterifisinatory acts” occued within the 180-day

window before the filing of the EEOC chardéat. R.R. Passenger Corp. v. Morg&i36 U.S.

1 For the sake of clarity, the Court notealieady dismissed Duncan and Pampalone (the
individual Defendants associatedith Defendant Deaf Servicic.) pursuant to a joint
stipulation, and the Court already dismis§gaints 2 and 3 against the individual Union
Defendants in section G(®) of this Order.
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101, 108-122 (2002). Discrete acts that fall withim skatutory time period do not save acts that
fall outside the statutory time peridd. at 112. Discrete acts are not actionable if time barred,
even if they are related to actkeged in a timely filed EEOC chargil. at 113. The Supreme
Court listed termination as an épsdentifiable discrete actd. at 114.

Morganprecludes application of the continuimiglation doctrine to save the action-
ability of conduct that occurred more than Bs before an EEOC afge, unless a plaintiff
meets an exception. One exception is when atgfaimaintains a “pattern and practice case,”
which requires evidence that thdeledant “regularly and purposely discriminates” against a
protected groupSee Puffer v. Allstate Ins. C6.75 F.3d 709, 716 (7th Cir. 2012). Here, this
exception does not apply, because Plaintiffi@tsalleged, and has not adduced any evidence,
that Defendants discriminategainst any other employeams the basis of disabilitfseeMajors
v. General Elec. Cp714 F.3d 527, 536 (7th Cir. 2013). Nas Plaintiff presented sufficient
arguments for the application of this exception.

Another exception to thielorgandoctrine is when a plaiiff maintains a hostile-work-
environment claimMorgan 536 U.S. at 115-118. Here, Pldihtias not articulated a hostile-
work-environment claim. Nor has Plaintiff preseoh sufficient arguments for the application of
this exception.

Therefore, discrete discriminatory acts alledpy Plaintiff in thiscase which Plaintiff did
not raise with the EEOC within 180 dagktheir occurrence are time barred.

Regarding the second deadlinaiRtiff must meet, once heceived a notice of right to
sue, he had only 90 days to file a lawsuitl43.C. § 2000e-5(f)(1), incorporated by 42 U.S.C. §
12117(a). The triggering event is receipt of the noee Thread-gill v. Moore U.S.A., In269

F.3d 848, 850 (7th Cir. 2001). The 90-day limitatismot a jurisdictionigprerequisite, but a
18



condition precedent, like a statute of limitatioRsrkins v. Silverstejr®39 F.2d 463, 469-70
(7th Cir. 1991).

In sum, claims arising from occurrences that happened more than 180 days before a
plaintiff filed the relevant EEOCharge, as well as claims filed in federal court more than 90

days after receipt of the releuanotice of right to sue, atest for lack of timeliness.

(b)  Application of tle 180-day deadline

Here, the record does not retleny filing by Plaintiff with ay state or local agency with
authority to grant or seek relief from playment discrimination regarding his claims.

Plaintiff filed his first EEOC chargagainst the School on September 15, 2011.
Therefore, any ADA claim Plairffipurports to bring arising frordiscrimination or retaliation
that happened before March 19, 2011 (180 dafmd®d®laintiff filed his first EEOC charge) is
time barred for failure to exhaust administratremedies, and the Court dismisses all such
claims. Indeed, the 2011 EEOC charge offeit® only covers the period from May 4, 2011,
through June 3, 2011.

Turning to the 2013 EEOC charge, Pldirfiled this charge on August 9, 2013.
Therefore, any ADA claim Plairifipurports to bring arising frordiscrimination or retaliation
that happened after the filing of the fiEEEOC charge on September 15, 2011, but before
February 10, 2013 (180 days before Plairiiliéfd his second EEOC charge) would be time
barred for failure to exhaust administrativeneglies. An exception, however, applies to conduct
that occurred after the filing of an EEOCache, and in retaliation for that char§eeMcKenzie

v. lll. Dept. of Transp.92 F.3d 473, 482 (7th Cir. 1996). In the light most favorable to the
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Plaintiff, ADA claims arising from the followingllegations could be construed as timely under

this exception, although they waubtherwise be time barred:

(i)

(ii)

(iii)
(iv)

the confiscation of Plaintiff's keys #te beginning ofhe 2012-13 school year
(Compl., DE 1, 1 78);

the incident in May 2012 involving twcedf or hard-of-hearing students left
unattended in Plaintiff's classroom atie subsequent meetings about this
incident (Compl., DE 1, 11 79, 82, 88);

Plaintiff’'s absence from school on August 24, 2012 (Compl., DE 1, 11 91); and

the altering of reportsna related hearings andorémands in September 2012
(Id. 97 96-98).

In addition to ADA claims arising from éfour allegations $ted above, ADA claims

arising from the following allegations are atsoely, because (in the light most favorable to

Plaintiff) they occurred within one of the 180ydaeriods before Plaintiff filed an EEOC charge:

(V)

(vi)
(vii)
(viii)
(ix)
)

(xi)

“severe reprisal actions” betwedfarch 19, 2011, and September 15, 2011
(Compl., DE 1, 1 53);

the denials of competent sign languagastators to the extent these denials
occurred between March 19, 2011, and September 15, RDHH 62—63);

the note from Defendant Fraire to Plaintiff dated May 5, 20d.19{] 65— 66);
the termination of Plaintiff in 2011d. 1 67-68);

the harassment and reprimands during the 2012-13 schoold.eai78);

the shredding of letters Plaintiff intendexigive to Defendant Boarden and the
manipulation of Plaintiff's dendance records, to thetemt this happened within
one of the two 180-day periods, or wagetaliation for the first EEOC charge

(Id. 7 95);

the termination of Plaintiff in 2013d. {1 123 [sic], 110-24, 151, 170, 173, 175);
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(xii)  the retaliation against Plaintiff for repimg regarding the lack of visible fire
alarms, to the extent this retaliatioocurred within onef the two 180-day
periods [d. 1 153);

(xiii)  the denial of the request be assigned to a classroom in the newer annex of the
Lew Wallace building which had flashing fire alarns.  168);

(xiv) any retaliation, including harassment and denials of reasonable accommodations,
that occurred within one of the two 180-day peridds{ 163);

(xv)  the incident during the 20123 school year when administrators left Plaintiff
inside a school building durg a fire drill, if this @curred after February 10, 2013
(Id. 1 169);

(xvi) the false accusations of improprieties, including insubordination and neglect of
duty, to the extent this ocaed within one of the tar 180-day periods, or was in
retaliation for the first EEOC chargkel({ 170); and

(xvii) all other acts or omissions that occurvgthin either of the two 180-day periods.

ADA claims arising from these allegatiosatisfy the 180-day timeliness requirement.

(©) Application of the 90-day deadline

In addition to filing an EEOC charge withif80 days of the actiobbe conduct, Plaintiff
must also file a lawsuit within 90 days of recedpthe notice of righto sue. Here, Plaintiff
satisfied this requirement. The Court faces tssues regarding the 90-day requirement, and
resolves both of them in favor of Plaintiff.

The first issue arises out of the fact that EOJ sent the right-taie notice regarding the
2011 charge to Plaintiff twice: on December 2613, and January 14, 2014. The date of receipt
controls. Plaintiff did not receivihe first iteration of this righte-sue notice because he was out
of the country when it arrived. After he retachto the country and inquired regarding U.S.
postal notices, the DOJ resent tiadice of right to sue regarding the 201 Aigje to Plaintiff on

January 14, 2014. This version of the letter notedttieahew applicable dateas the date of the
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resent letter, and noted that Rk#f had 90 days from receipt ttie resent letter to file suit.
Plaintiff received this resent letter omdary 16, 2014. (Decl. Gillo, DE 174, § 29.) Plaintiff
filed this lawsuit on April 1, 2014, which is withBD days of his recetipf the right-to-sue
notice regarding the 2011 EEOC charge.
The second issue arises out of the fact theih#ff did not receive th right-to-sue notice
regarding the 2013 EEOC charge until May 51£2@after he had filed this lawsuitd( { 30.)
But Plaintiff filed this right-to-sue notice Wi the Court on August 1, 2014, which is within 90
days of his receipt of it. (Dismissal and NotRights, DE 60 at 7; Decl. Gillo, DE 174, § 30.)
And the Court deemed that notice to have beeorporated into the complaint. (Order, DE 207.)
Therefore, Plaintiff’'s ADA claims whit survive the 180-day requirement also

survive the 90-day requirement. But Pldfrgtill has more hurdles to clear.

(5) Dismissal of all claims against all Defendants regarding the first termination as moot

The School argues in supportitsf motion for summary judgent that claims involving
the first termination, effective élhe end of the 2010-11 scho@ayr, are moot because the School
recalled Plaintiff to a teaching position for tB@11-12 school year. “A case is moot when the
issues presented are no longer live or the parties lack a legallgabigninterest in the
outcome.”Olson v. Brown594 F.3d 577, 580 (7th Cir. 2010) (quotidgited States Parole
Comm’n v. Geraghty445 U.S. 388, 396 (1980) (quotation marks omitted)).

Here, the parties do not dispute that the Screxdlled Plaintiff to a teaching position for
the 2011-12 school year. Plaffitilid not respond to the School’'s mootness challenge, and

therefore waived any arguments on ik®ue, and abandoned this claim.
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Accordingly, the Court dismisses alachs against all Defendants—under the ADA and
otherwise—regarding thigst termination, which was effége at the end of the 2010-11 school

year.

(6) Evaluation of merits of remaining ADA claims against the School

The Court turns to an evaluation of tinerits of the remaining ADA claims, which
survive to this poinbnly against the School.

Throughout his complaint, Plaintiff commirmgl various theories of recovery under the
ADA: disparate treatment, failure to accoounate, and retaliation. Plaintiff's summary
judgment briefing does little to clarify.

“It is important for plaintiffs to be elar about whether they are pressing disparate
treatment or failure-to-accommodatiaims (or both) because the two are analyzed differently.”

Timmons v. Gen. Motors Corpl69 F.3d 1122, 1125 (7th Cir. 2006).

(@) ADAdisparate-treatmentlaims against the School

A plaintiff may show he suffered dispagateatment by claiming his employer treated
him differently because of his disabilitgee Sieberns v. Wal-Mart Stores, |25 F.3d 1019,
1021-22 (7th Cir. 1997). A plaifitimay pursue an ADA disparateeatment claim through the
direct method or the indirect method borrowed fromMlt®onnell Douglasurden-shifting
approachSee Timmon#69 F.3d at 1125.

To prevail on a disparate treatment claim urttle direct method, a plaintiff must prove
that: (1) he is disabled within the meaningled ADA; (2) he is qualified to perform the

essential functions of the job with or hitut accommodation; ar{@) he has suffered a
23



materially adverse employmeattion because of his disabiligunn v. Khoury Enters., Inc.
753 F.3d 676, 683 (7th Cir. 2014).

Under the indirect method, a plaintiff mayeusie burden-shifting approach drawn from
McDonnell DouglasPreddie v. Bartholomew Consol. Sch. Coi29 F.3d 806, 814 (7th Cir.
2015);see also McDonnell Douglas Corp. v. Gredhl U.S. 792 (1973). A @intiff must first
make out a prima facie case of disparate treattioye showing: (1) he was disabled under the
ADA; (2) he was meeting his employer’s legitimate employment expectations; (3) he suffered a
materially adverse employment iact; and (4) similarly situateemployees withaua disability
were treated more favorablickerson v. Bd. of Trustee$ Cmty. Coll. Dist. No. 52557 F.3d
595, 601-02 (7th Cir. 2011).

Then the burden shifts to the defendamdriiculate a legitimate, nondiscriminatory
reason for the adverse employment actiommons469 F.3d at 1226. If the defendant
articulates such a reason, then the burden slaitts to the plaintiff to show that the defendant’s
stated reason is pretext for discriminatibickerson 657 F.3d at 601-02.

To show pretext, it is not enough for the pldirib show that the defendant’s articulated
reason was a mistake, or wassguided, or was stupid. Rath@&laintiff must show that
defendant’s articulateagason is essentially a liee Faas v. Sears, Roebuck &,G32 F.3d
633, 642 (7th Cir. 2008).

At the summary judgment stage, the nonmoving party, here the Plaintiff, has lesser
burdens during th®lcDonnell Douglasurden-shifting that he would Y at trial. Plaintiff must
only produce “evidence from which a rational fautier could infer that the [defendant] lied”

about its articulated reasons for the adverse employment a&iwaer.son v. Baxter Healthcare
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Corp.,, 13 F.3d 1120 at 1124 (7th Cir. 1994) (quotBitager v. Upjohn Cp913 F.2d 398, 401
(7th Cir. 1990) (quotation marks omitted)).

Here, Plaintiff complains of a litany of evenBut even in the light most favorable to
him, most of these eventsre®t support a claim for dispaeareatment under the direct or
indirect method.

For example, Plaintiff alleges that during the 2012-13 school geavas harassed and
targeted with reprimands involving letters senthi® superintendent askitigat he be suspended
without pay due to manufacturaedlegations. (Compl., DE 1, § 78.) Plaintiff provides no further
details regarding the vague allegation of kanaent. Accordingly, th€ourt dismisses this
claim. See Witte v. Wis. Dep't of Card34 F.3d 1031, 1038 (7th Cir. 2006) (a party forfeits any
arguments it fails to raise mbrief opposing summary judgmergge also PalmeR27 F.3d at
597-98 (a claim is deemed abandoned when plafati§ to delineate it in his brief in opposition
to summary judgment).

Regarding the reprimands, Plaintiff mpsbve they led to a materially adverse
employment action, regardless of whether fee@eds under the direct or indirect method. A
materially adverse employment action in tbisitext is an actiothat would dissuade a
reasonable person from engaging in a protected act8aty Burlington N. & Santa Fe Ry. Co. v.
White 548 U.S. 53, 68 (2008). A materially adveesaployment action is a “materially adverse
change in the terms and conditions of emplayhfithat is] more disrptive than a mere
inconvenience or an alterati of job responsibilities.Cerros v. Steel Techs., In288 F.3d
1040, 1044 (7th Cir. 2002) (quotirgjockett v. Muncie Ind. Transit Sy&a21 F.3d 997, 1001 (7th
Cir. 2000) (quotation marks omitted)). “Minor trivial actions that make an employee unhappy

are not sufficient to qualifgs retaliation under the ADASIlk, 194 F.3d at 800.
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Reprimands, alone, are not materially adverse employment attioyd.v. Swifty
Transp., InG.552 F.3d 594, 602 (7th Cir. 2009). Plaintifshanly alleged that these reprimands
involved letters requesting hesispension without pay, and thia¢se letters were put in his
personnel file “in preparation to expel him."q@pl, DE 1, 178.) But Rintiff has not alleged
that Defendant School suspended him withoutdagg/to these reprimands or letters. Nor has
Plaintiff alleged that these reprimands or letearially served as a basis for his termination in
2013. Accordingly, Plaintiff has failed to sh@am adverse employmeattion, so the Court
dismisses all ADA claims arigy from these allegations.

Plaintiff also alleges the head secretanyl attendance time-keeper at Lew Wallace
shredded letters he gave hegiee to Defendant Boarden and myaulated Plaintiff's attendance
records to deplete his accumulated sick ldzlance, which prevented him from using the
accumulated sick leave hours to boost his sepeegs for pension purposes. (Compl., DE 1,
95.) It is unclear whethdPlaintiff purports to bring ADA clans arising from these allegations,
and it is unclear when these acits occurred. In the light most favorable to Plaintiff, the
complaint could be interpreted as pursuing AD&irds arising from these actions, which might
have occurred within an actionable time fearBut under either a disparate treatment or
retaliation theory, andnder either the deéct or indirect method, Platiff must prove that these
actions constituted materially adverse employment actions.

Regarding the shredded letters, Plaintif feled to show any reason why the shredding
was a materially adverse employment actionhbe offered no argument or proof regarding the
contents of the letters, or why their receipt by Defendant Boarden would have made any

difference. Therefore, the Court dismisa#sADA claims arising from this allegation.
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Regarding the manipulation of attendana®rds, Plaintiff has shown that this was
potentially an adverse employmeation by alleging that this reseit in a depletion of his sick
leave balance, and “blocked him from usthg accumulated sick leave hours to boost his
service years for pension.” (Compl., DE 1, 195.jdbdants did not directly attack this issue in
their summary judgment briefdDefendants failed to demonstrate that a reasonable fact-finder
could not find an ADA violation ithe manipulation o&ttendance records. Viewing the facts in
the light most favorable to the Plaintiff, aresolving doubts in his favor, the Court cannot say
as a matter of law that his ADA claim regarglithe manipulation of tgndance records must
fail. Therefore, the Court denies Defendari@x’s motion for summary judgment on this issue,
and allows timely ADA claims against Defemti&chool arising from the manipulation of
attendance records to proceed, under a disparaternetatheory or retadtion theory, or both.

Plaintiff also claims school administratonsthe Lew Wallace building deliberately left
his class inside the building during a fira@ldfuring the 2012-13 school year, and Defendant
Greene returned to the building to bring the ctags'for everyone to stare at and ridicule to
harass and embarrass Gillo.” (Compl., DE 1, T 169en assuming this claim is timely, Plaintiff
has failed to show that this claim can procdddintiff has failed to show that this claim
involves a materially adverse employment actidmerefore, the Court dismisses any ADA claim

arising from this incident.

2 The Court notes Defendant School raisedreegsd argument that Priff has a litany of
complaints against employees of the School afgonot decision-makers and who have no role
in whether there will be a redtimn in force. (School Defs.” Ry, DE 200 at 9.) But the School
did not raise this argument in its initial summardgment brief, and Plaiiff did not have an
opportunity to respond to this argument.
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Plaintiff claims employees of the Schdalsely accused him of improprieties, including
insubordination and neglect of duties. (Compl., DY 63, 170.) The problem for Plaintiff here
is that even written reprimands, without angiehes in the terms or conditions of employment,
are not materially adverse employment actidtsyd, 552 F.3d at 602. The School claims the
termination was due to a reduction in force, na thuany improprieties or disciplinary actions
or reprimands. Plaintiff claims the termiratiwas due to disparate treatment and retaliation.
Neither party claims Plaintif§ purported improprieties caused termination. And Plaintiff
does not allege that the falaccusations led to anyhet adverse employment action.
Accordingly, the Court dismisses any ADA ctes arising from the false accusations of
improprietiesSee Witte434 F.3d at 1038.

Plaintiff's most significant allegation that the School terminated him in 2013 “in
prejudice of his disability and wanton vengeafarepetitioning for support to secure reasonable
accommodation for the disability.” (Compl., DEfL151.) Thus Plaintiff appears to pursue ADA
theories of disparate treatment and retaliategarding the 2013 discige. Plaintiff does not
state whether he proceeds underdirect or indirect method.

Under the direct method, the parties do moitest that Plaintiff desfies the first two
elements of a prima facie case for disparaattment. And regarding the third element, the 2013
termination is a materially adverse employment act@e Kersting v. Wal-Mart Storezb0
F.3d 1109, 1115 (7th Cir. 2001). The question igtiver the School implemented this adverse
employment action because of Plaintiff's disability. The Court prescinds from resolving the issue
of whether Plaintiff has shown sufficient evidemdaliscriminatory animus to resist summary

judgment via the direct method, because regardlestiether there is sufficient evidence for the
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direct method, the Court conclugithat Plaintiff's claim suives summary judgment under the
indirect method.

Under the indirect method, the parties do nattest the first three enents of the prima
facie case for disparate treatment. Regardingabetf element, the Court finds that there are
genuine issues of materialdt regarding whether the Scho@ated similarly situated, non-
disabled employees more favorably. The Scletaoins that in 2013 it implemented a reduction
in force. (School Defs.” Mem. Supp. Mot. Sumin DE 166 at 3.) But the School does not claim
that any of these other teachers tdawgaf or hard-of-hearing students.

At this stage, the Court must construe thesfactthe light most favable to Plaintiff, and
resolve doubts in his favor. Therefore, the Caoricludes Plaintiff has stated a prima facie case
sufficient to survive summary judgment.

The burden therefore shiftstioe School to show a legitate, non-discriminatory reason
for the 2013 termination. The School has articdatech reasons: declinestudent population,
financial problems, school closures, and a necessary reduction in force. (Defs.” Mem. Supp. Mot.
Summ. J., DE 166 at 3, 15.)

The burden then shifts back to Plaintiff teos that the articulated reasons are pretextual.
Plaintiff has made such a showing sufficient sisesummary judgment. Plaintiff claims that the
population of deaf and hard-of-heay students did not decline,avif the population of general
education students did decline. Plaintiff claitinat the financial problems faced by the School
did not require his termination because his tomsiwas federally funded. The record reflects a
willingness on the part of Plaintiff to move tdfdrent school buildings, and even a desire to do
S0 in some instances. For these reasons, amthinis of seniority, Plairff claims he should not

have been subject to a reduction in forgkich was a pretext for discrimination.
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Moreover, the note from Defendant FraioePlaintiff on May 5, 2011, may serve as

further evidence of pretext. The note says:

Your request through Annie HeadeGary Teacher Union Working

Conditions, to reschedule meetinglwme on May 2, 2011 is not necessary.

The meeting is cancelled. The meetivas to advise you about elimination

of your H.I. teacher position effectivetae end of this school year on June

3, 2011, because neither of the admraistrs at Glen Park Academy nor

Lew Wallace Hearing Impaired Programant to be bothered with your

various demands for accommodations of your deafness.
(Mem. from Fraire to Gillo, DE 60 at 139.)JtAough this note addresses the 2011 termination
and the Court dismissed claims related to tahination due to mootness, and although this
note addresses issues relating to accommodaRtaistiff could reasonably argue, and a jury
could reasonably find, that thi®te evinces a discriminatoryiarus on the part of the School,
and shows that the reasons proffered by the @¢bpdischarging Plaintiff in 2013 were mere
pretexts. Although the School claims this note Weaged, that is a fact question unsuitable for
resolution at this stage.

Therefore, the Court denies Defendartt@&d’s motion for summary judgment regarding

Plaintiff's ADA claim through a disparate-treagnt theory regardinthe 2013 termination.

(b)  ADA failure-to-accommodatdaims against the School

A plaintiff may show his employer violatdde ADA by failing to provide a reasonable
accommodation for his known disabilitgeeSieberns125 F.3d at 1022. Title | of the ADA
requires that employers make “reasonable meoeodations to the known physical or mental
limitations of an otherwise qualifieddividual with a disabilitywho is an . . . employee, unless

[the employer] can demonstrate that the accommodation would impose an undue hardship on the
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operation of the business of [the employef]l U.S.C. § 12112(b)(5)(A). A reasonable

accommodation may include:
Making existing facilities used by gioyees readily accessible to and
usable by individuals with disabilitynd . . . job restructuring, part-time or
modified work schedules, reassignmemna vacant position, acquisition or
modification of equipment or deses, appropriate adjustment or
modifications of examinations, trainimgaterials or policies, the provision
of qualified readers or interprete@nd other similar accommodations for
individuals with disabilities.

42 U.S.C. §12111(9). To prevail on a failuseaiccommodate claim under the ADA, a plaintiff

must show:

1) he is a qualified individual with a disability;

(2) the employer was aware of his disability; and

(3) the employer failed to reasdmiyaaccommodate the disability.

EEOC v. Sears, Roebuck & C417 F.3d 789, 797 (7th Cir. 2005).

An employer is not liable under the ADA migrbecause it failed to provide a disabled
employee with the specific accommodationréguested. The requested accommodation must
have been reasonabld.

TheMcDonnell Dougladurden-shifting approach deaot apply to failure-to-
accommodate claimsloffman v. Caterpillar, In¢.256 F.3d 568, 572 (7th Cir. 2001).

Here, Plaintiff alleges he was denied catgmt sign language imfgreters on multiple
occasions. Such denials could conceivably sttppDA claims for failure to accommodate. But
a failure to accommodate canna@be considered a retaliatidtaintiff cites no authority for

the proposition that an employefalure to accommodate can alse considered a retaliation.

This Court agrees with the logic expsed by a sister disttion this issue:
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If this court were to accept [thegument that failure to accommodate can
also be retaliation], almost evenyiltae to accommodatelaim would be
simultaneously a retaliation claim. The court finds that it was unlikely
Congress’ intent to provide plaiffs redundant relief for the same conduct
when it established the anti-region provisions of the ADA.
Pagliaroni v. Daimler Chrysler Corp2006 WL 2668157 at *9 (E.D. Wis. 2006). Since a
failure-to-accommodate claim cannot also betaliegion claim, Plaintiff does not receive the
benefit of the retaliation exception to the timebs requirements, so his claims arising from
failure to provide competent interpregare limited to the two 180-day windows.

Plaintiff alleges he was denied compétggn language interpreters on May 25 and 31,
2012. (Compl., DE 1, 11 82-88.) This failure-to-accommodate claim is time barred.

Elsewhere in his complaint, Plaintiff ajjes he was denied competent sign language
interpreters, but he does nobpide definite dates. (ComfE 1, 1Y 1, 40, 62—-63.) In the light
most favorable to the Plaintiff, these denmaight have occurred withiane of the two 180-day
windows. So the Court turns to an evaluatiothef merits of an ADA claim for failure to
accommodate arising from these denials.

Although the School points to several disciply issues, the p&t do not dispute the
first two elements of a failur-accommodate claim. Regandithe third element, the “ADA
requires that employer and employee engage intaractive process to determine a reasonable
accommodation.Sears 417 F.3d at 797 (quotirBaert v. Euclid Beverage, Ltdl49 F.3d 626,
633 (7th Cir. 1998) (quotation marks omitted)). Hisabled employee shows that his disability
was not reasonably accommodated, “the employer wiiabée only if it bears responsibility for
the breakdown of the interactive proce8sars 417 F.3d at 797. “It is the employer’s

prerogative to choose a reasomsdtcommodation; an employemist required to provide the

particular accommodation thah employee requestddy v. Intermet Wagner, In@33 F.3d
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1014, 1017 (7th Cir. 2000). But the employer iSgdied to provide an accommodation that
effectively accommodates the disabled employee’s limitat®es.U.S. Airways, Inc. v. Barnett
535 U.S. 391, 400 (2002). “The duty of readileaaccommodation is satisfied when the
employer does what is necessary to enable sabbid worker to work in reasonable comfort.”
Vande Zande v. State Vfisc. Dep’t of Admin44 F.3d 538, 546 (7th Cir. 1995). An employer is
not liable under the ADA merely for failing to provide a specific accommodation requested by
the employee. The accommodation requested must have been reasonable.

Indeed, the ADA explicitly remgnizes that providing anterpreter is the sort of
accommodation that might be appropriate. 42 U.S.C. 8§ 12111(9). In its summary judgment
briefs, the School does not sufficiently addressdlaim regarding interpreters. The School has
failed to demonstrate that a reaable fact-finder could not find aDA violation in the failure
to provide competent sign languageerpreters. Viewing the facts the light most favorable to
the Plaintiff, and resolving doubts in his favor ourt cannot say as a matter of law that his
claim for failure to accommodate with competeneipreters fails. Therefore, the Court denies
the School’s motion for summary judgment on thsie and allows timely claims against the
School for failure to accommodate arising frora failures to provide congpent interpreters to
proceed.

Plaintiff also claims he askdo be assigned to a classroonthe newer annex of the
Lew Wallace building with flashing fire alarmsyit his request was denied. (Compl., DE 1, 1
168.) Plaintiff does not say exactly when his esjuwas denied. If this occurred outside the
statutory time periods, then thisoh is barred. In the light mo&tvorable to Plaintiff, however,

this might have occurred within one of the statutory time periods.

33



At this stage, viewing the facts in the lighost favorable to the Plaintiff, the Court
cannot conclude thauch a request wg®r seunreasonable, as a matter of law. Accordingly,

the Court denies summary judgmenttive School regarding this claim.

(©) ADA retaliation claimsagainst the School
A plaintiff may also bmg a claim for retaliationnder the ADA’s anti-retaliation
provision:
No person shall discriminate againsyandividual because such individual
has opposed any act or practice made unlawful by this chapter or because
such individual made a charge, tastif assisted, or participated in any
manner in an investigation, procergli or hearing under this chapter.
42 U.S.C. § 12203(a). Since the AB#anti-retaliation pragion uses language comparable to
that of Title VII, 42 U.S.C. § 2000e-3(a), Titldl retaliation cases pwide guidance for the
assessment of ADA retaliation claingeeCasna v. City of Loves Park74 F.3d 420, 427 (7th
Cir. 2009).

When an employee complains to his employat tte thinks the employer has engaged in
employment discrimination, thsommunication is protecte8ee Crawford v. Metro Gov't of
Nashville 555 U.S. 271, 276 (2009). Requests for acconattiaials are also statutorily protected.
See Cassimy v. Bd. of Ed. of the Rockford Pub. Schs., Dist, #6206.3d 932, 938 (7th Cir.
2006).

A plaintiff may pursue an ADA taliation claim through the dice method or the indirect
method borrowed from thdcDonnell Douglaurden-shifting approacRovey v. City of
Jeffersonville, Ind.697 F.3d 619, 624 (7th Cir. 2012).

To prevail on a retaliation claim undeetHirect method, a gintiff must prove:
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(1) he engaged in a statutorily praoted activity;
(2)  the defendant subjected him to a matiriadverse employment action; and

(3) a causal link between the protected actiaibd the adverse employment action.

To prevail on a retaliatioolaim under the indirect methoa plaintiff must make out a
prima facie case by showing:

(2) he engaged in protected activity;

(2) he was performing his job satisfactorily; and

3) he was singled out for a materiadighverse employment action that similarly
situated employees who did not engagprotected activity did not suffer.

Dickerson 657 F.3d at 601-02.

Then the burden shifts to the defendardriiculate a legitimate nondiscriminatory
reason for the adverse employment actiommons469 F.3d at 1226. If the defendant
articulates such a reason, then the burden slaittls to the plaintiff to show that the defendant’s
stated reason is pretext for discriminatibickerson 657 F.3d at 601-02.

Here, again, Plaintiff complains of a litanyefents. But even in the light most favorable
to him, most of these events cannot supporaincior retaliation under ghdirect or indirect
method.

Some of the events are not materially adeeemployment actions. For example, Plaintiff
complains of the confiscation of keys at thgibaing of the 2012-13 schogéar, the incident in
May 2012 involving two students lafihattended, the incident inwihg Plaintiff's absence from
school on August 24, 2012, and the altering of studkports. As discussed above, the only way
ADA claims arising from these incides survive the time-bar issiuch claims are for retaliation
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for filing the 2011 EEOC charge. Plaintiff does say whether he proceeds under the direct or
indirect method. But either way, he needs to prbg suffered a materially adverse employment
action.Povey 697 F.3d at 624)ickerson 657 F.3d at 601-02.

The Court finds that the confiscation ofykds not a materially adverse employment
action. The threat of key conéigtion would not prevent a reasble person from filing an
EEOC charge of disability discrimination. The asnétion of keys is not a materially adverse
change in the terms or catidns of employment, but isather a mere inconvenience.
Accordingly, the Court dismisses all ADA afas arising from the confiscation of keys.

The Court also finds that the allegationgalving the two unattended students in May
2012, Plaintiff's absence from school on AugustZi,2, and the altering of student reports are
not materially adverse employmeattions. Plaintiff has not athed, much less shown, that any
of these involved or caused a materiallyerde change in thertas or conditions of
employment. To the extent Plafifitieceived reprimands relatedtttese incidents, even that is
insufficient, as discussed in section G(6)édove. Therefore, the Court dismisses all ADA
claims arising from these allegations.

Plaintiff claims that during 2008 through 2011,shéfered “severe reprisal actions . . .
including, been [sic] moved around strategicallyischeme to pressure him to leave his job and
plotting to expel him.” (Compl., DE 1, 1 53.) Atated above, the Court dismisses all such ADA
retaliation claims thaaccrued before March 19, 2011 uimely. Regarding ADA retaliation
claims arising afteMarch 19, 2011, Plaintiff does not ajie Defendants moved him during
2011. To the contrary, the record indicatesvas at Lew Wallace High School throughout 2011.

(Decl. Gillo, DE 174, 1 6.) Nor deePlaintiff add any substancettee allegation that Defendants
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plotted in 2011 to expel him. Therefore, theu@alismisses all ADA claims based on paragraph
53 of the complaint.

Regarding a claim arising from the terntina of Plaintiff in 2013, under the retaliation
theory, again Plaintiff may usetleer the direct or indirect methods. Again, the Court prescinds
from resolving at this stage tissue of whether Plaintiff has showetaliation through the direct
method, because the Court concludes Plaistdfaim survives summary judgment through the
indirect method. For the same reasons statedeatemarding the disparate-treatment theory, the
Court concludes that Plaintiff's claim agaitis¢ School regarding the 2013 termination through
a retaliation theory also survives summary juégt. Therefore, the Court denies the School’s
motion for summary judgment regarding Rt&f’'s ADA claim through a retaliation theory
regarding the 2013 termination.

Finally, Plaintiff's complaint includes sevégaragraphs thatoald involve timely ADA
claims, but are too vague and undeveloped to proceed. Plaintiff flatly alleges he suffered
retaliation for reporting regding the lack of visible fire arms. (Compl., DE 1, § 153.) Plaintiff
flatly alleges he suffered retaliation, inding harassment and denials of reasonable
accommodations. (Compl., DE 1, 1 163.) To the ex®saintiff develops theories of recovery
elsewhere regarding these vagusrok, these statements are supetfs. To the extent Plaintiff

does not, he waived these claims for lack@felopment, and the Court dismisses them.

H. Count 3—First Amendmentclaim against all Defendants
Count 3 also attempts to bring a claimyarlation of Plaintiff's rights under the First
Amendment. Plaintiff claims Defendants retalihgyainst him because he reported a violation

of safety regulations regarding visible firamhs at the Jefferson school building following an
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incident in 2007 when fire marshals found Pldirgnd his class left inside the building during a
fire drill. (Compl., DE 1, {1 153.) Plaintiff aims he “consistently” asked to be moved to
buildings with visible fire alarmsld. 1 155.) Plaintiff claims Isi “numerous petitions and
requests” for visible fire alarms “constitute@drspeech and petitioning oratters of concerns

to him and the public . . . .Id. { 171.) Plaintiff claims Defedants suppressed and terminated
him “in retaliation for exercisingis rights to petition foredress of matter of concern to him and
deaf and hard of heag children . .. .”Id. 1 173.)

The Union Defendants argue in support @itimotion for summaryudgment that they
are not state actors, attwht Plaintiff's speech—regarding theek of visible fire alarms and
regarding all his other statements relevarttisocomplaint—is not protected under the First
Amendment because his speech was not onti@mnad public concern, but was merely job-
related. (Union Defs.” Mem. Supp. Mot. Summ.DE 165 at 16.) He directed his speech to
administrators of his empyer and not to the publidd( at 16.) In particular, the Union
Defendants argue that the complaat®ut the lack of visible firalarms were not statements on
matters of public concern, and that evethdy were, they were made in 2007 so any
constitutional claims regarding them arerbd by the two-year statute of limitationkd. (at 16—
17.)

In his response, Plaintiff fails to providebstantive rejoinders to the argument that his
speech was not constitutionallyopected because it was not on a matter of public concern, or to
the argument that even if some of his speechavbalie been constitutionally protected such a
claim is barred by the statute of limitatiodecordingly, Plaintiff has forfeited his First
Amendment claimsSee Witte434 F.3d at 1038. The Court disses all of Plaintiff's First

Amendment claims against all Defendants, in Count 3 and elsewhere.
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Count 4, against all Defendants

Count 4—titled “VIOLATION 42 U.S.C8§ 1983: EQUAL PROTECTION CLAUSES
{VISIBLE FLASHING FIRE SAFET [sic] VIOLATION, 24 C.F.R. § 100.203 AND 24 C.F.R. §
100.204(a)}"—contains a litany d@llegations. The Court has already addressed many of the

allegations repackaged in Count 4.

(2) Equal protection claim

Regarding Count 4’s equal protection clathee Union Defendants argue that all of
Plaintiff's claims against them are either ARRims or duty-of-fair-representation claims. By
failing to provide a substantive, developed mese to this argument, Plaintiff acquiesc&se
Johnson733 F.3d at 729. The Court already disseid all ADA claims against the Union
DefendantsSeeSection G(2)(b), above.

The Union Defendants argue that the Court lacks jurisdiction over the duty-of-fair-
representation claims because these fall undesxtiesive jurisdiction of the Indiana Education
Employment Relations Board. Agriby failing to provide a substive, developed response to
this argument, Plaintiff acquiesces. Thereftine,Court dismisses Count 4’s equal protection
claim against the Union Defendants. The Coutésohe existence of alternative reasons to
dismiss this claim against the Union Dedants, but need not comment further.

Regarding Count 4’s equal protection aiagainst the School Defendants, the Court
applies the two-year statute lohitations borrowed from Indina’s personal injury lavgerino v.

Hensley 735 F.3d 588, 590 (7th Cir. 2013). Therefdhe, Court dismisses all equal protection
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claims against the School Defendants that doesare April 1, 2012 (two years before the filing
of the complaint on April 1, 2014).

The surviving equal protection claims (suchaasequal protection @im arising from the
2013 termination) are subject to rational basisew, because the class of persons with
disabilities is neither a suspettr a quasi-suspect clagity of Cleburnes. Cleburne Living
Ctr., 473 U.S. 432 (1985). That is, if the Court can find a rational basis for the School
Defendants’ actions or omissions, then Ri&is equal protectin claims must fail.

The School has articulated rational basest$doehavior: declinen student population,
financial problems, school closures, and a necgssduction in force. (School Defs.” Mem.
Supp. Mot. Summ. J., DE 166 at 3, 15.)

Plaintiff failed to develop adequate factedaargument for his @int 4 equal protection
claim. Accordingly, the Court dismisses fieunt 4 equal protection claim against all

DefendantsSee Palmer327 F.3d at 597-98.

(2) Federal regulations

Plaintiff also claims in Count 4 that Defgants denied him and the deaf and hard-of-
hearing students their rightsltbe in a safe environment, wiolation of 24 C.F.R. § 100.203 and
24 C.F.R. § 100.204(a). (Compl., DE 1, 1 187.) bdémt lacks standing to pursue a claim on
behalf of his students, so the@t dismisses any such claim. the regulations cited by Plaintiff
apply to dwellings, and Plaifitidevelops no arguments suppoditheir application to school

buildings, the Court dismisses all ¢te arising from these regulations.

40



3) Refusal to pay for events

Plaintiff also claims in Count 4 that Defemds refused to pay for him to attend events
although they paid for hearing teachers toratt¢Compl., DE 1, 1 193.) The Court dismisses all
claims against the Union Defendants arisimgrfithese allegations, for the reasons already
stated. It is not clear when these refusals ocduiire the extent Plaintiff's claims arising from

these allegations are not time barred, they prageed against the School, under the ADA only.

4) Fourth Amendment claims
Plaintiff claims in Count 4 that Defendis violated the Fourth Amendment when
discharging him. (Compl., DE 1, 1 198.)
The Fourth Amendment protsccitizens against unreasonable searches and seizures:
The right of the people to be secumetheir persons, houses, papers, and
effects, against unreasonable sear@res seizures, shall not be violated,
and no Warrants shall issue, but upon probable cause, supported by Oath or
affirmation, and particularly descriiy the place to be searched, and the
persons or things to be seized.
U.S. Const. amend. IV. Plaintiff has failed toimtain a Fourth Amendment claim. The closest
he comes is by claiming that in March 2008, adstrators of the School took documents from
him (Compl., DE 1, 1 47-51), and someone broke time cabinets of his classroom and took
further documents and other items from hlch { 52). As this occurred in 2008, more than six
years before Plaintiff filed his complaint, Ri&iff’'s Fourth Amendment claim is barred by the

two-year Indiana personadjury statute of limitations agipable to actions under 8 1983 where

the injury occurrd in IndianaSering 735 F.3d at 590.
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(5) Individual School Defendants

Plaintiff brought 8 1983 claims against thdividual School Defedants in both their
personal (a.k.a. “individual”)rad official capacities. (CompIDE 1, 1Y 15-22; Pl."'s Mem. Supp.
Mot. Opp. Mot. Dismiss, DE 73-1, 1 47; Order, DE 84 at 2.)

As the Court dismisses all claims which @brdise personal or offial-capacity liability,
the Court also dismisses all inttlual School Defendants, il aapacities. Th&€ourt notes the

existence of other reasons to dismissthindividuals, but need not elaborate.

J. Count 5—Violation of 42 U.S.C. § 1985(3): Gwpiracy to interfere with civil rights,
against all Defendants

Section 1985(3) creates a can$@ction against persons ciring to deprive classes of
persons of their federally protected rigl8eeCohen v. lll. Inst. of Tech524 F.2d 818, 827-29
(7th Cir. 1975). Like § 1983, § 1985(3) itsdtfes not create any stdstive rights. The
elements of a § 1985(3) claim are: (1) a corsyy;; (2) a purpose of depriving any person of
equal protection of the laws; (3) an act in furtimee of the conspiracgnd (4) injury to person
or property or a deprivation ofrght or privilege of a citizenGreene v. Bende281 F.3d 661,
665 (7th Cir. 2002).

The Supreme Court held tHa#cial, or perhaps otherse class-based, invidiously
discriminatory animus” must serve as the basitb@fconspirators’ actions in order for a plaintiff
to maintain a 8 1985(3) clair@riffin v. Breckenridge403 U.S. 88, 102 (1971). The Seventh
Circuit held that disabled pgons do not constitute a peoted class for these purpode®mato
v. Wis. Gas C0.760 F.2d 1474, 1486 (7th Cir. 1985).
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Plaintiff alleges discrimination against hiradause of his disability, but animus due to
disability is insufficient to stte a claim under § 1985(3). Therefore, the Court dismisses Count 5
against all Defendants because disabled pem@nsot a protected class under § 1985(3). The

Court notes the existence of further reagordismiss Count 5, buteed not elaborate.

K. Count 6—Common law conspiracy, against all Defendants

Plaintiff does not state whether he britgs common law conspiracy count under federal
or Indiana state law. But in any event, thisrao applicable federal common law or Indiana
common law claim for conspiracgeelndianapolis Horse Patrol, Inc. v. War@17 N.E.2d 626,
628 (Ind. 1966).

Count 6 does not add anything of substdandbe complaint. Accordingly, the Court
dismisses Count 6 against all Defendants. ThetCmies the existence of additional reasons to

dismiss Count 6, but need not elaborate.

L. Count 7—Indiana state law defamation, against the Union Defendants
Plaintiff titles this claim: “IC 834-15-1 (DEFAMATORY LBEL, TRADUCE AND
CALUMNY).” (Compl., DE 1, Count 7.)
Plaintiff claims Indiana Codg 34-15-1 “is to the effect th#tis unlawful to falsely
assert that someone is incompetent, or lachyain one’s trade, bugess or profession or
office in order to commit libelous traduce@aumny against the pgon.” (Compl., DE 1, |
240.) But there is no such law as Indiana Ceetetion34-15-1. RatheiGhapterl of article 15 of
title 34 of the Indiana Code contains two sections. And neither of these sections are “to the effect

of” Plaintiff's interpretationSection 1 addresses the prexef proving that defamatory
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statements concerned the parde plaintiff. Ind. Code 84-15-1-1. Section 2 allows the
defendant to allege the truth of the matter charged as defamatory, and other mitigating
circumstances. Ind. Code § 34-15-1-2. Neverglthe Court will address Count 7 as an
Indiana state law defamation claim.

The Court already dismissed this claim agathe School Defendants due to Plaintiff's
failure to file the requisite Indiana mdClaims Notice. (Order, DE 84 at 3.)

Regarding the Union Defendants, Plaindiffes not allege in Count 7 any actual
statements made by any of the Union Defendiwatiscould constitutdefamation. Besides, as
previously noted, Plaintiff acquiesced to the dnDefendants’ arguments that all claims against
it were either ADA claims or leach-of-duty-of-fair-representatiaaims, and this Court has no
jurisdiction over the breach-of-duty-of-fair-representation claims.

Therefore, the Court dismisses Count 7 entirely.

M. Conclusion

In sum, the Court DENIES the Schda#fendants’ motion to strike (DE 199).

The Court GRANTS the Union Defendantsotion for summary judgment (DE 164) and
dismisses all claims against Defendants Gagchers Union Local No. 4, Zimmerman, Craig,
Gardner-Johnson, and Heax] with prejudice.

The Court GRANTS the School Defendants’ motion for summary judgment (DE 163) in
part and DENIES it in part. The Court dismissdl claims against Defendants Pruitt, Cook,
Fidishin, Fraire, Boarden, Gremrand Wright, with prejudice.

Only the following claims survivéhe motions for summary judgment:
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(1)

(2)

3)

(4)

(5)

ADA failure-to-accommodate claimegarding interpreters, against
Defendant School only, if timely;

ADA disparate-treatment and rettion claims arising from the
manipulation of attendance recordgainst Defendant School only, if
timely;

ADA disparate-treatment and rettion claims regarding the 2013
termination, against Defendant School only;

ADA failure-to-accommodate claim ang from the denial of requests to
transfer to a classroom in the neva@nex of the Lew Wallace building,
against Defendant School only, if timely; and

ADA claims regarding the refusals pay for Plaintiff to attend events,
against Defendant School only, if timely.

The Court dismisses all other claimsamgt all Defendants, with prejudice.

SO ORDERED on September 2, 2016.

s/Josepl. Van Bokkelen
JOSEPH S. VAN BOKKELEN
UNITED STATESDISTRICT JUDGE
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