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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

HENRY KLEYWERG, et al.,
Plaintiffs,
V. Case No. 2:14-CV-138 JD

BANK OF AMERICA, N.A,, et al.,

Defendants.

N N N N N N N N N

OPINION AND ORDER

In this action, plaintiffs Henry and Claudfdeyweg assert claimarising under the Fair
Credit Reporting Act and under state law, agatheir mortgage company, Bank of Amerida.
general, they allege that Bank of Amerfatsely reported their B as delinquent and
mishandled and misled them about a loan meatifon, causing their lodmlance to inflate and
preventing them from refinancing with anatltempany at a lower rate. Discovery has now
closed, and Bank of America has moved for summary judgment. For the following reasons, the
Court grants summary judgment as to the claims under the Fait Regwrting Act, and
remands the remaining state-law claims to state court for further proceedings.

. STANDARD OF REVIEW

On summary judgment, the moving party bebhesburden of demonstrating that there “is
no genuine dispute as to any madkfact and the movant is etiéid to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). A “material” faist one identified by the substantive law as

affecting the outcome of the sultnderson v. Liberty Lobby, In@l77 U.S. 242, 248 (1986). A

! The complaint names two defendants, Bahkmerica, N.A., and BAC Home Loans
Servicing, LP, though the defendants indicate titvatatter has merged into the former, making
them one entity. Neither party otherwise distingusshetween the entities, e Court refers to
them as Bank of America.
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“genuine issue” exists with respect to any matdact when “the evidence is such that a
reasonable jury could return a verdict for the nonmoving patt.”"Where a factual record
taken as a whole could not leadational trier of fact to finébr the non-moving party, there is
no genuine issue for trial, and summary judgment should be grdéestishita Elec. Indus. Co.
v. Zenith Radio Corp475 U.S. 574, 587 (1986) (citirBpnk of Ariz. v. Cities Servs. C891
U.S. 253, 289 (1968)). In determining whether a gemissue of materiahtt exists, this Court
must construe all facts in the light méstorable to the non-moving party and draw all
reasonable and justifiable infaiees in that party’s favodackson v. Kotte541 F.3d 688, 697
(7th Cir. 2008)King v. Preferred Tech. Grpl66 F.3d 887, 890 (7th Cir. 1999).

[I. FACTS
A. Legal Standard

The Court must begin its discussion of thkevant facts by addressing the Kleywegs’
burden in responding to a motion for summary judgt. As the Kleywegs acknowledge in their
brief, the non-moving party cannot simply resttbe allegations contained in its pleadings, but
must present sufficient evidence to show thsterce of each element of its case on which it
will bear the burden at triaCelotex Corp. v. Catretd77 U.S. 317, 322-23 (198&pbin v.

Espo Eng’g Corp.200 F.3d 1081, 1088 (7th Cir. 2000). As some courts have put it, summary
judgment is the “put up or shup” moment in a lawsuit, whea plaintiff must “show what
evidence he has that would conwere trier of fact” to find in ks favor on any disputed elements.
Olendzkiv. Rossi 765 F.3d 742, 749 (7th Cir. 2014). Moreover, a party does not meet that
burden by simply attaching exhibits to a brieefparty must cite to specific portions of the
exhibits in their brief and explain how thasaterials support the party’s position. Fed. R. Civ.
P. 56(c)(1) (“A party asserting that a fact is genuinely disputed must support the assertion

by . .. citing to particular parts afaterials in the record . . . ."9ee also Packer v. Trustees of
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Ind. Univ. Sch. of Med800 F.3d 843, 848 (7th Cir. 201®iadenko v. Folinp741 F.3d 751,
757 (7th Cir. 2013) (“[A] district court is notgeired to scour the cerd looking for factual
disputes or to scour the padwarious submissions to piecgéther appropriate arguments. A
court need not make the lawyer’s case.”).

The Kleywegs have not complied with thosanstards here. Theirief begins with ten
pages of factual recitations, many of which taleen verbatim from their complaint. Those ten
pages include only five or six citations to tieeord, though. Even then, the citations each refer
generally to one of the Kleywegs’ exhibitgne of which are authenticated, and which
collectively span over 300 pages.iFHoes not satisfy their burdém“cit[e] to particular parts
of materials in the record” &t create disputes sufficiett defeat summary judgmemtacker
800 F.3d at 848. Likewise, the substantive dss@ns in their brie§imilarly contain few
citations to the record, even aghe critical factual contentionand thus fail to properly support
those contentions as required in i@ing to a motion for summary judgmelot. Thus, the
Court resolves the present motiomsed on the facts that are pndpéefore it, meaning almost
entirely those supplied by Bank of America.

B. Factual Background

In October 2006, plaintiffs Henry and Qt#ia Kleyweg entered a mortgage on their
home with Countrywide Home Loans, which later became Bank of America. As of February
2012, the Kleywegs were current on the loan, butifeyweg had lost his job, so they inquired
into whether they were eligible for a loamdification that might reduce their payments, which
were $4,232.98 per month. On March 28, 2012, thewéeg)s received a letter from Bank of
America informing them that they were appedvo enter the federal government’'s Home
Affordable Unemployment Progm. Through this program, the Kleywegs entered a forbearance

agreement effective April 1, 2012 through Octobg2012. During that pexd, the monthly loan
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payments would be suspended (but would “remain due and owing”), and Bank of America
agreed not to foreclose on th@perty or report the loan aslohguent. At the end of the six-
month period, the Kleywegs would be requitednake a lump-sum gement of all of the
amounts that had accrued over the previous sixths, and would have to resume making their
regular monthly payments. The agreement eifomed them that once the forbearance period
concludes, “your account will be reported as delimgifeyour Loan is not completely current in
accordance with your Loan documents. Accepting a loan forbearance may have a negative
impact on your credit rating.” [DE 62-4].

The Kleywegs entered the forbearance agreement, and thus did not make the monthly
payments from April until October 2012. Duringtlperiod, the parties had some discussions
about a loan modification, babthing came of those discusss at that time. When the
forbearance agreement concluded on October 1, 204 Kleywegs were thus required to make
a lump-sum payment of all padtie amounts, and to resume making their monthly payments.
However, they did not do so. After not redgeiythe Kleywegs’ monthly payment for November
2012, Bank of America reported to the consumporing agencies thahe loan was 120 days
past due.

In January 2013, the Kleywegs applied to refinance their loananitther company, but
ultimately did not refinance. The Kleywegs allabat they were tued down because of the
information on their credit report that they weiest due on their mortgage. They did not dispute
that credit information with the consumer rejpay agencies at that time, though. On January 7,
2013, they were approved by Bank of Americamder a Trial Period Plan under the federal
government’s Home Affordable Modification Pragn. They made the three monthly payments

pursuant to that plan beginning on Februbr2013, and they executed a Home Affordable



Modification Agreement with Bak of America in April 2013. Twards the end of February
2013, they also sent a letter, by counsel, éoctimsumer reporting agencies, disputing Bank of
America’s report that their loamas past due. Bank of America re@a notice of the dispute in
early March, and responded t@tbonsumer reporting agenciestbg end of March, stating that
the information was accurate as reported.

At present, the Kleywegs’ loan is curreahd their monthly payment is lower than
before, in light of the modification. However, thegntend that the falseporting that their loan
was past due prevented them from refinaneiit another company at a better rate. They
further contend that they should have been altbteeenter a modification program at the outset,
and that Bank of America mishandled and mishesin about the process, and that as a result,
their loan balance was improperly inflated wiadirof the payments that had accumulated prior
to the modification were added to the principatha loan. Thus, they filed this suit against Bank
of America, asserting a variety of claimssarg under both federal and state law. After the
Kleywegs filed this case in state court, BankAaferica removed it to th Court pursuant to
federal question jurisdiction, witle state-law claims includea this Court’s supplemental
jurisdiction. Discovery has now closed, d@ank of America filed a motion for summary
judgment, which has been fully brieféd.

[11. DISCUSSION

The Kleywegs’ complaint contains twelveunts. The first six counts arise under federal

law, and assert violations ofdlirair Credit Reporting Act. THatter six countgssert various

2 In their response brief, the Kleywegs claim to be unable to fully respond to the motion because
the magistrate judge denied a motion to compel, and because the discovery deadline passed
before they were able to complete their disry. However, the Kleywegs did not appeal the
magistrate’s order to the districourt, nor did they move toapen discovery. They did not file a
motion under Rule 56(d) in responding to thetion for summary judgment, either, as the
magistrate invited them to donkcessary. Accordingly, this argant entitles them to no relief.
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claims arising under Indiana law. Bank of America has moved for summary judgment as to all
counts.

A. Fair Credit Reporting Act Claims

The Kleywegs first bring a number of claims under the Fair Credit Reporting Act. As
relevant here, the FCRA imposes two setdudfes on parties such as Bank of America that
furnish credit information to consumer repogiagencies. First, under subsection (a) of § 1681s-
2, furnishers of information have a duty notéport inaccurate credit information, along with
other related duties, suchasluty to correct and update dtadformation. 15 U.S.C. § 1681s-
2(a). Second, under subsection (aynishers of information ha& a duty to conduct a reasonable
investigation into disputed fiormation, if notified by a consumer reporting agency that an
individual has disputed the information. Spexafly, upon receiving suchreotice, the furnisher
of information must:

(A) conduct an investigation with resgt to the disputed information;

(B) review all relevant information provided by the consumer reporting
agency . . .;

(C) report the result of éhinvestigation to the coamer reporting agency; [and]
(D) if the investigation finds that the infoation is incomplete or inaccurate, report
those results to all other consumer reporting agencies to which the person furnished
the information . . . .
15 U.S.C. 8§ 1681-2(b)(1). To trigger this obligat an individual must submit a dispute to the
consumer reporting agency, which then providdgado the furnisher of information (e.g., the
bank); disputing the informationreictly with the furnisher doesot trigger any obligation under
this subsection. § 1681-2(b)(Dang v. TCF Nat'l Bank338 F. App’x 541, 544 (7th Cir. 2009).

The FCRA also contains two provisionsadsishing private ghts of action. Under

8 168D, a consumer can recover actual damagesdbatt from a negligent violation of the



FCRA. 15 U.S.C. § 16&fa). Under § 1681n, a consumer can recover actual damages or
statutory penalties of $100 to $1000, plus punitive damages, if they cantipaotee violation
was willful. 15 U.S.C. § 1681n(a). However, th@sevisions do not apply to any violations of
subsection (a) of § 1681s-2: “Sien 1681s-2(c) specifically exengpriolations of § 1681s-2(a)
from private civil liability; only the Federal Trade Commission can initiate a suit under that
section.”Lang 338 F. App’x at 544Purcell v. Bank of Am659 F.3d 622, 623 (7th Cir. 2011)
(“[A]lthough Purcell’s claim arises under 8§ 1681sp (that section doe®t create a private
right of action.”). Thus, consumers can only suaikhers of information for violating their duty
to investigate under subsection (b), not falaiing any duty undemudsection (a) to report
accurate information in the first instance.

Here, the Kleywegs allege that Bank of &mca committed a number of violations of
both subsections (a) and (bots 1 through 5 each allege tBaink of America violated one
of the various duties under subsection (a), and Count 6 alleges that Bank of America violated its
duty to investigate under subsection (bjuéts 1 through 5 fail, though, because as just
discussed, there is no private right of actionviotations of the duties under subsection (a).
§ 1681s-2(c)Purcell, 659 F.3d at 623. In their response brief, the Kleywegs argue that the
citations in those counts to selotion (a) were scriveners errpand those counts should have
referred to subsection (b). There was o though; each of those counts accurately
paraphrased from the portionssafbsection (a) to which theyted, and alleged violations of
those provisions. Regardless, the Kleywegs aseréed a violation of subsection (b) in Count 6,

so to the extent they wish to pursue violationthat subsection, they can do so in relation to that



count. But because there is no private right abador violations ofsubsection (a), Bank of
America’s motion for summgujudgment is granted as to Counts 1 through 5.

In Count 6, the Kleywegs allege that BasfkAmerica violated its duty to conduct an
investigation upon receiving notice from trmmsumer reporting agency that the Kleywegs
disputed the accuracy tifeir credit information. In particulathey allege that Bank of America
failed to correct its credit repiong to indicate that their loanas never past due, instead of
reporting that it was 120 days past due ad@fember 2012. In moving for summary judgment,
Bank of America first argues that the KleywegHexned no damages as a result of this alleged
violation. It notes that it didot receive a notice of dispute from the consumer reporting agency
until March 2013, but the denial of the Kleyweggplication to refinace their loan with
another company (upon which their damagesbased) occurred in January 2013, so those
alleged damages could not have occurred asudt if any failure to investigate by Bank of
America.See Ruffin-Thompkins v. Experian Info. Sols., k22 F.3d 603, 609-10 (7th Cir.

2005) (finding that the plaintiff $fered no damages when the only credit applications that were
denied occurred prior to thefdadant’s duty to investigate).

In response, the Kleywegs first appeamisconstrue Bank of America as arguing that
they never submitted the requisite dispute to the consumer reporting agency, and thus never
triggered Bank of America’s duty to investigaBank of America doesot dispute that the
Kleywegs eventually notifiethe consumer reporting agenafythe dispute, though. What it

argues is that all of the alledy@parm occurred before its dutyinvestigate was triggered in

3 The Kleywegs also argue that violationghué duties set forth in Counts 1 through 5 could
support one of their state-law claims, evetndy do not have a std-alone cause of action
under the FCRA. Since the Courtréinquishing jurisettion over the statéaw claims for the
reasons discussed below, the Court da#geach the merits of that argument.
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March 2013, meaning that the Kleywegs sufflene actual damages. On that topic, the
Kleywegs state, “The Kleywegs contend ttiey were denied financing due to [Bank of
America’s] false reporting but thétey would otherwise be qualitidor a refinance . . . if [Bank
of America] would correct the false reportingDE 73-1 p. 15]. In responding to a motion for
summary judgment, though, a party cannotetye‘contend’—they must support their
contentions with citations to evidence in the rdcdhe Kleywegs did nato so in this instance,
and thus failed to satisfy their burd@agby v. Experian Info Sols., Ind62 F. App’x 600, 605
(7th Cir. 2006) (“[D]amages are not presumentler the FCRA, rather, the consumer must
affirmatively establish that ghis entitled to damages.’Ruffin-Thompkins422 F.3d at 609-10
(noting that “the district coutheed not scour the record’ tonfl . . . evidence” a party fails to
cite in response to a rmon for summary judgmentPacker 800 F.3d at 849 (finding that
summary judgment was warranted where the pfaffailed to support hefactual assertions
with appropriate citations to ¢trelevant portions of the recosd as to demonstrate why the
facts material to each of her claims were disputé@hus, summary judgment is warranted for
any claim for actual damages untlee FCRA. As a mult, the Kleywegs cannot make out a
claim for a negligent violation under 8 1@3ivhich requires actual damages, and could only
seek statutory and punitive damages unds3&Ln by establishing a willful violation.

Bank of America next argues that it committed no violation of subsection (b), so there is
no basis for liability, iher. It argues that upaeceiving notice that the Kleywegs disputed the

information that their loan was 120 days phst as of November 2012, it confirmed that the

4 Earlier in their brief, the Kleywegs also ctato have suffered emotional distress, but that

claim is likewise unaccompanied by citationshe record. In addition, on FCRA claims, the
Seventh Circuit has “maintained a strict standard finding of emotional damage because this
type of harm is seasy to manufactureBagby 162 F. App’x at 605 (internal quotations

omitted), and the Kleywegs’ general assertions of emotional distress do not meet that standard.
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information it furnished was accurate, and repotied result to the consumer reporting agency,
thus fulfilling its duties underubsection (b). [DE 62-1, -6, -7]. lesponse, the Kleywegs first
argue that they actually recetva second forbearance agreenadtdr the first one expired in
October 2012, so their loan was not past dwdl & November 2012. There is no evidence of a
second forbearance agreement, though—the onlgee@lbefore the Court is that the Kleywegs
entered a single forbearance agreement fronil Apo October 1, 2012, after which they failed
to make the required payments, making their loan past due.

The Kleywegs also argue that even gitHoan was past due in November 2012, it
should have been reported asydB0D days past due, not 120,@rthe forbearance agreement did
not expire until October 1. This argument firstdathough, because it is outside the scope of the
dispute they submitted to the consumer repoidgency. In the letter by which they claim to
have disputed this information, the Kleywegs assdttatithe loan should beported as current,
on the basis that they had entered a seconédoabce agreement taking them through February
2013? But as just discussed, there is no evidence of a second forbearance agreement. And since
the Kleywegs only disputedhetherthe loan was past due, not lbhyw muchBank of America
satisfied its duty under subsection fly confirming that the loan was in fact past due at that
time. See Lang338 F. App’x at 544 (holdg that the bank satisfiét$ duties under subsection
(b) by confirming the information subject tcetdispute, even if other information was
inaccurate)Westra v. Credit Control of Pinellag09 F.3d 825, 827 (7th Cir. 2005).

Even if they had properly disputed thisarmation, the Kleywegs could not show that

Bank of America violated its duties under subieec(b) by failing to altethe report that the

® “Bank of America is falsely reporting past due payments to the Credit Reporting Agencies. The
Kleywegs have never been behind on their payseather, they have entered into a deferral
program starting February 2012 -birgary 2013 . . . .” [DE 74-1].
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loan was 120 days past due. The Kleywegs’ argument as to the accuracy of this information does
have a commonsensical appeal—if the payments deferred to October 1, how could they be
120 days past due by November?—but they makdfad o tie their argment to the terms of
the forbearance agreement itself, which offereesgupport for Bank of America’s assertion that
the loan was in fact 120 days past due in Maver 2012. The agreement states that the monthly
payments would be suspended during the six-imtarin of the forbearance agreement, but that
the payments “are not waived, cancelled or extsiged,” and that all of the monthly payments
“remain due and owing.” [DE 62-4]. Bank of Annga agreed that it wodlnot foreclose on the
mortgage or report the loan dslinquent while the forbearanagreement was in effect, during
which time the Kleywegs would not have to make the monthly payments. The agreement further
notified them, though, that oncestforbearance period expiregcu will be responsible for
payment of the entire past due balance on your loan which will include any Suspended
Payments,” (thus implicitly characterizing thespended payments as “past due”), which would
have to be paid in a lump sum at the end of the pddo#&inally, the agreement notified the
Kleywegs that once the forbearance periadotwded, “your account will be reported as
delinquent if your Loan is not completely current in accordance with your Loan docunténts.”
When the forbearance period concluded, Kheywegs did not make a lump sum
payment of the monthly payments that had endated over the previous six months, and they
did not resume making their monthly paymewtscordingly, by November 2012, the Kleywegs
had over six months of payments that were ahek had not been paid, and those payments were
no longer suspended, so BankAahierica reported their loaas 120 days past due. Bank of
America argues that this report waxcurate, as while it agreed notforeclose or report the loan

as delinquent during the forbearance period, the Inhppayments continued to accrue and were
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“not waived, cancelled or extinguished,” bugfinain[ed] due and owing.” [DE 62-4]. And when
they were not paid at the end of the agreeinas required, and were no longer suspended, Bank
of America considered each of the monthly papts past due from the time they came due.

Neither party has identified any authorityatitonclusively resolves whether Bank of
America’s reporting was technically proper unttese circumstances, but the narrow remedies
available to the Kleywegs undeetitatute preclude them prevagion their claim. To establish
liability under subsection (b) without actual dammgle Kleywegs must establish that Bank of
America not only acted unreasonably, but willfudly. 8 1681s-2(b), 8§ 1681n(a). Because Bank
of America’s interpretation has a reasonable badise terms of the forbearance agreement, the
Kleywegs cannot establish that Bank of Armoamwillfully violated its obligations under
subsection (b) by failing to correct that informati&ee Gorman v. Wolpoff & Abramson, LLP
584 F.3d 1147, 1161 (9th Cir. 2009) (“We emphathz¢ the requirement that furnishers
investigate consumer disputes is proceduralinastigation is nohecessarily unreasonable
because it results in a substantive conclusidavorable to the consumer, even if that
conclusion turns out to be inaccurate.”). And withther a willful violation nor actual damages,
the Kleywegs cannot make out any claim for refiefa violation of subsection (b), so summary
judgment on Count 6 is granted.

B. State Law Claims

The remainder of the Kleywegs’ claims arisnder state law. There is no independent
basis for federal jurisdiction over those clajiiugh. Thus, having resolved the only federal
claims in this case, the Court exercises its discretion to remand those claims to state court for
further proceedings. The sole basis for this €syurisdiction over the state-law claims is
supplemental jurisdiction under 28 U.S.C. § 13671tdmotice of reraval, Bank of America

stated that this case was removable solely beaduke presence of clas arising under federal
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law, pursuant to 28 U.S.C. § 1331. It also reféteethe remaining claims as “non-removable
state-law claims” that fell withithis Court’s supplemental jadiction, [DE 6], and the parties’
citizenship has not been alleged oindependent basis for juristion is present in the record.
Under 8§ 1367, a district court “may declineetcercise supplemental jurisdiction” over
state-law claims if the court “has dismissed all claims over which it has original jurisdiction.” 28
U.S.C. § 1367(c)(3). “Although the decision is disicmeary, ‘when all federal claims in a suit in
federal court are dismissed before trial, the presumption is that the court will relinquish federal
jurisdiction over any supplemal state-law claims.’RWJ Mgmt. Co., Inc. v. BP Prods. N. Am.,
Inc., 672 F.3d 476, 479 (7th Cir. 2012) (quotiks Serv. Ctr. v. BP Prods. N. Am., In§99
F.3d 720, 727 (7th Cir. 2010)). “The presumptioreisuttable, ‘but it should not be lightly
abandoned, as it is based on a legitimate ahdtantial concern with minimizing federal
intrusion into areas of purely state lawld (quotingKhan v. State Oil Cp93 F.3d 1358, 1366
(7th Cir. 1996)). The Court finds no reasomdbut that presumption here, so it exercises its
discretion to relinquish jurisdiction over teapplemental state-law claims, which will be
remanded to state court for further proceedings.

V. CONCLUSION

Bank of America’s motion for summary judgmeéntGRANTED in part, as to the claims
arising under federal law. The Court relinquishessdiction over the quplemental state-law
claims, and REMANDS this action to state cdartfurther proceedings as to those claims.

SOORDERED.

ENTERED: February 10, 2017

/s/ JON E. DEGUILIO

Judge
United States District Court
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