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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

KIM D. ORMES,
Plaintiff,

V. CAUSE NO.: 2:14-CV-199-PRC

~_ — N

CAROLYN W. COLVIN,

Acting Commissioner of the )
Social Security Administration, )
Defendant. )

OPINION AND ORDER

This matter is before the Court on a Comgl#idE 1], filed by Plantiff Kim D. Ormes on
June 10, 2014, and a Plaintiff's Brief in SupportH&r Motion to Reverse the Decision of the
Commissioner of Social Security [DE 15], fll®en October 23, 2014. Plaintiff requests that the
February 14, 2013 decision of the Administrativaw Judge denying her claim for disability
insurance benefits be reversed with an awarteofefits or reversed and remanded for further
proceedings. On January 30, 2015, the Commissioner filed a response, and Plaintiff filed a reply on
March 2, 2015. For the following reasons, the Court grants Plaintiff's request for remand.

PROCEDURAL BACKGROUND

Plaintiff filed an application for disabilitinsurance benefits on February 3, 2011, alleging
an onset date of August 1, 2007 eTdlaim was denied initially and upon reconsideration. Plaintiff
timely requested a hearing, which was held on December 7, 2012. In attendance were Plaintiff,
Plaintiff's attorney, and an impartial voaatial expert. On January 28, 2013, Administrative Law
Judge (“ALJ”) Henry Kramzyk issued a written decision denying benefits, making the following
findings:

1. The claimant last met the insured status requirements of the Social Security
Act on December 31, 2012.
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10.

The claimant did not engage in staogial gainful activity during the period
from her alleged onset date of Augas 2007 through her date last insured
of December 31, 2012.

Through the date last insuredgetielaimant had the following severe
impairments: diabetes mellitus, arthritic changes in the right shoulder and
elbow, scoliotic degenerative changes in the lumbar spine, and mild lumbar
radiculopathy.

Through the date last insured, the claimant did not have an impairment or
combination of impairments that metroedically equaled the severity of one
of the listed impairments in 20 CFR Part 404, Subpart P, Appendix 1.

After careful consideration of the entire record, the undersigned finds that,
through the date last insured, the claimant had the residual functional
capacity to lift and/or carry 20 pounds occasionally, and 10 pounds
frequently; stand and/or walk about 6 hours in an 8 hour work day; and sit
about 6 hours in an 8 hour work day el¢laimant could never kneel, crawl,

or climb ladders, ropes or scaffoldhsit could occasionally climb ramps and
stairs; balance, stoop, and crouch. The claimant needed to avoid concentrated
exposure to hazards, such as unprotected heights; and could frequently use
her right upper dominant extremity.

Through the date last insured, th&immlant was capable of performing past
relevant work as a deli clerk and conveyor feeder. The work did not require
the performance of work related activities precluded by the claimant’s
residual functional capacity.

The claimant was born [in 1959] awds 48 years old, which is defined as

a younger individual, age 18-49, on the alleged disability onset date. The
claimant subsequently changed agegartg to that of closely approaching
advanced age, on the date last insured.

The claimant has at least a high sclealication and is able to communicate
in English.

Transferability of job skills is not matal to the determination of disability
because using the Medical-VocatibiRules as a framework supports a
finding that the claimant is “not disabled,” whether or not the claimant has
transferable job skills.

Through the date last insured, considering the claimant’s age, education,
work experience, and residual functional capacity, there were jobs that
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existed in significant numbers in the national economy that the claimant
could have performed.

11. The claimant was not urrda disability, as defineth the Social Security
Act, at any time from August 12007, the alleged oast date, through
December 31, 2012, the date last insured.
(AR 16-27).

The Appeals Council denied Plaintiff's requéstreview, leaving the ALJ’s decision the
final decision of the Commission&ee&20 C.F.R. § 404.981. Plaintiff filed this civil action pursuant
to 42 U.S.C. 88 405(g) and 1383(c)(3) for review of the Agency’s decision.

The parties filed forms of consent to havis ttase assigned to a United States Magistrate
Judge to conduct all further proceedings and t®iothe entry of a firgudgment in this case.
Therefore, this Court has jurisdiction to decide this case pursuant to 28 U.S.C. § 636(c) and 42
U.S.C. § 405(9).

STANDARD OF REVIEW

The Social Security Act authorizes judiciaview of the final decision of the agency and
indicates that the Commissioner’s factual findingsst be accepted as conclusive if supported by
substantial evidence. 42 U.S.C. § 405(g). Thusua ceviewing the findings of an ALJ will reverse
only if the findings are not supported by substantial evidence or if the ALJ has applied an erroneous
legal standardSee Briscoe v. Barnhad25 F.3d 345, 351 (7th Cir. 2005). Substantial evidence
consists of “such relevant evidence as aagealle mind might accept as adequate to support a
conclusion.”Schmidt v. Barnhay895 F.3d 737, 744 (7th Cir. 2005) (quotfagdgel v. Barnhart
345 F.3d 467, 470 (7th Cir. 2003)).

A court reviews the entire administrative recbrd does not reconsider facts, re-weigh the

evidence, resolve conflicts in evidence, degjdestions of credibility, or substitute its judgment
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for that of the ALJSee Boiles v. Barnhar€ommissioner F.3d 421, 425 (7th Cir. 200@)fford

v. Apfe] 227 F.3d 863, 869 (7th Cir. 200@yitera v. Apfel173 F.3d 1049, 1055 (7th Cir. 1999).
Thus, the question upon judicial review of an Ad_fihding that a claimant is not disabled within
the meaning of the Social Securigt is not whether the claimaist in fact, disabled, but whether
the ALJ “uses the correct legal standards and the decision is supported by substantial evidence.”
Roddy v. Astruer05 F.3d 631, 636 (7th Cir. 2013) (citi@gConnor-Spinner v. Astryé27 F.3d

614, 618 (7th Cir. 2010Prochaska v. Barnhard54 F.3d 731, 734-35 (7th Cir. 200Bgrnett v.
Barnhart 381 F.3d 664, 668 (7th Cir. 2004)). “[I]f the Commissioner commits an error of law,” the
Court may reverse the decision “without regarthtovolume of evidence in support of the factual
findings.” White v. Apfel167 F.3d 369, 373 (7th Cir. 1999) (citiBmion v. Chater108 F.3d 780,

782 (7th Cir. 1997)).

At a minimum, an ALJ must articulate his analysis of the evidenoeder to allow the
reviewing court to trace the path of his reasorand to be assured that the ALJ considered the
important evidenceSee Scott v. Barnhar297 F.3d 589, 595 (7th Cir. 200Biaz v. Chater55
F.3d 300, 307 (7th Cir. 1995green v. Shalala51 F.3d 96, 101 (7th Cir. 1995). An ALJ must
“build an accurate and logical bridge from the evidence to [the] conclusion’ so that [a reviewing
court] may assess the validity of the agencyislfidecision and afford [a claimant] meaningful
review.” Giles v. Astrug483 F.3d 483, 487 (7th Cir. 2007) (quotiagotf 297 F.3d at 595)kee
also O’'Connor-Spinner627 F.3d at 618 (“An ALJ need ngpecifically address every piece of
evidence, but must provide a ‘logical bridgetween the evidence and his conclusion&Lijawski
v. Halter, 245 F.3d 881, 889 (7th Cir. 2001) (“[T]he AL&salysis must provide some glimpse into

the reasoning behind [the] decision to deny benefits.”).



DISABILITY STANDARD

To be eligible for disability benefits, a claimant must establish that she suffers from a
“disability” as defined by the Social Security thand regulations. The Act defines “disability” as
an inability to engage in any substantial gdiafctivity by reason of any medically determinable
physical or mental impairment that can be expected to result in death or that has lasted or can be
expected to last for a continuous period oflass than twelve months. 42 U.S.C. § 423(d)(1)(A).
To be found disabled, the claimant’s impairmanist not only prevent hérom doing her previous
work, but considering her age, education, and work experience, it must also prevent her from
engaging in any other type of substantial gainftivag that exists in significant numbers in the
economy. 42 U.S.C. § 423(d)(2)(A); 20 C.F.R. 8§ 404.1520(e)-(f).

When a claimant alleges a disability, Socie¢&ity regulations provide a five-step inquiry
to evaluate whether the claimant is entitletbémefits. 20 C.F.R. § 404.1520(a)(4). The steps are:
(1) Is the claimant engaged in substantial gaiaftivity? If yes, the claimant is not disabled, and
the claim is denied; if no, the inquiry proceddsstep two; (2) Does the claimant have an
impairment or combination of impairments that segere? If not, the claimant is not disabled, and
the claim is denied; if yes, the inquiry proceedstép three; (3) Do(es) the impairment(s) meet or
equal a listed impairment in the appendix to the regulations? If yes, the claimant is automatically
considered disabled; if not, then the inquirggeeds to step four; (4) Can the claimant do the
claimant’s past relevant work? If yes, the claiia not disabled, and the claim is denied; if no,
then the inquiry proceeds to step five; (5) Candlaimant perform other work given the claimant’s

residual functional capacity (“RFC”), age, educatiang experience? If yes, then the claimant is



not disabled, and the claim is denied; if n@, ¢haimant is disabte 20 C.F.R. § 404.1520(a)(4)(i)-
(v); seealso Scheck v. Barnhar357 F.3d 697, 699-700 (7th Cir. 2004).

At steps four and five, the ALJ must considreiassessment of the claimant’'s RFC. The RFC
“is an administrative assessment of what wotktegl activities an individual can perform despite
[her] limitations.” Dixon v. Massanari270 F.3d 1171, 1178 (7th Cir. 2001). The RFC should be
based on evidence in the recdCdaft v. Astrue539 F.3d 668, 676 (7th Cir. 2008) (citing 20 C.F.R.
8 404.1545(a)(3)). The claimant bears the burdgmr@fing steps one through four, whereas the
burden at step five is on the AlZurawskj 245 F.3d at 88&ee also Knight v. Chates5 F.3d 309,
313 (7th Cir. 1995).

ANALYSIS

In this appeal, Plaintiff argues that the Adrded by failing to (1) properly weigh the opinion
of Plaintiff's treating physician; (2) explain hothe evidence supported his determination that
Plaintiff was capable of performing work at thght exertional level anéh failing to assess the
vocational impact of Plaintiff's fatigue an@&daches; (3) obtain an updated medical opinion; (4)
ascertain the functional limiting effects of Pl#i‘'s non-severe mental impairments; and (5)
properly assess Plaintiff's credibility. The Court considers each in turn.

A. Weight to Treating Physician Opinion

Plaintiff argues that the ALJ erred in evdlog the opinion of Plaitiff's treating physician,
Kathryn H. Mulligan, MD. In a January 2013 “Lumbar Spine Medical Source Statement,” Dr.
Mulligan opined that Plaintiff could sit for one hour at a time, stand for two hours at a time, and

stand and walk for a total of six hours ineaght-hour day. (AR 500). Dr. Mulligan further opined



that Plaintiff could occasionally lift less than ten pounds, that she could never climb ladders, and
could occasionally twist, stoop, crouch, squat, or climb s{@f.501).

The ALJ gave this opinion “some weight{AR 25). In doing so, the ALJ noted Dr.
Mulligan’s diagnoses of type | diabetes guent hypoglycemia/syncope, and retinopathy and noted
that Dr. Mulligan gave Plaintiff a fair diagnes The ALJ recognized # Dr. Mulligan was a
treating physician and had met with Plaintiff timee occasions. The ALJ then described Dr.
Mulligan’s clinical findings of pain with reducednge of motion in the shoulders and elbows, and
pain in the lower back with radiation to thg$e symptoms of chronfatigue, and multiple joint
complaints, especially in the right shoulded&lbow. The ALJ detailed Dr. Mulligan’s assessment
of Plaintiff's functional limitations. ThéALJ concluded that the medical evidersgportsthe
claimant’s ability to stand and/or walk for 6 hoursn 8 hour work day with some limitation in the
right upper extremity but that the limitati to sitting for one hour at a timenst supportedby the
objective evidence. (AR 25). In giving the opinionfise weight,” the ALJ also reasoned that there
was no evidence of diabetic retinopathy or chronic fatigue in the medical evidence.

An ALJ must give the medical opinion@&freating doctor controlling weight as long

as the treating source’s opinion on the issue(s) of the nature and severity of [a

claimant’s] impairment(s) is well-supported by medically acceptable clinical and

laboratory diagnostic techniques and is not inconsistent with the other substantial
evidence in [a claimant’s] case record . . . . When we do not give the treating
source’s opinion controlling weight, wepply the factors listed in paragraphs

(©)(2)(i) and (c)(2)(ii) of this section, as well as the factors in paragraphs (c)(3)

through (c)(6) of this section in determining the weight to give the opinion. We will

always give good reasons . . . for theighe we give to your treating source’s
opinion.

20 C.F.R. § 404.1527(c)(Xee also Schaaf v. Astr802 F.3d 869, 875 (7th Cir. 201@auer v.

Astrue 532 F.3d 606, 608 (7th Cir. 2008)ofslien v. Barnhart439 F.3d 375, 376 (7th Cir. 2006);



SSR 96-8p; SSR 96-2p, 1996 WL 374188 (Jul. 2, 1996pther words, the ALJ must give a
treating physician’s opinion controlling weight if (1) the opinion is supported by “medically
acceptable clinical and laboratory diagnostic techniques” and (2) it is “not inconsistent” with
substantial evidence of recoiSichaaf 602 F.3d at 875ee also Bates v. ColyiA36 F.3d 1093,
1099 (7th Cir. 2013).

The factors listed in paragraphs (c)(2)(i) through (c)(6) are the length of the treatment
relationship and the frequency of examination,rtatire and extent of the treatment relationship,
supportability, consistencgpecialization, and other factors such as the familiarity of a medical
source with the case. 20 C.F.R. § 404.1527(c]f tiile treating source’s opinion passes muster
under [8§ 404.1527(c)(2)], then there is no basiwbith the administrative law judge, who is not
a physician, could refuse to acceptRtinzio v. Astrugs30 F.3d 704, 713 (7th Cir. 2011) (internal
guotation marks omitted) (quotirdofslien 439 F.3d at 376). An ALJ is entitled to discount the
medical opinion of a treating physiaid it is inconsistent with #opinion of a consulting physician
or when the treating physician’s opinion is internally inconsistent, as long as the ALJ gives good
reasonsCampbell v. Astrues27 F.3d 299, 306 (7th Cir. 201&®¢haaf 602 F.3d at 8755karbek
v. Barnhart 390 F.3d 500, 503 (7th Cir. 2004).

Plaintiff faults the ALJ for not evaluatingr. Mulligan’s opinion pursuant to the checklist
of factors. In a broad sense, the Court disagrees. The ALJ noted that Dr. Mulligan was a treating

physician and that Dr. Mulligan had seen Plaintiff on three occdsimaisnoted Dr. Mulligan’s

Y In a footnote to its brief, the Commissioner notes that the medical record contains notes from only one
appointment with Dr. Mulligan on November 2, 2012. ThenBussioner represents that, other than the x-ray tests on
November 2, 2012, and the EMG on December 28, 201% tkemo record of any additional treatment with or
examination by Dr. Mulligan. The Commissioner notes that Dr. Mulligan nevertheless reported that she had seen Plaintiff
for “3 visits.” (AR 499). However, the ALJ did not damt Dr. Mulligan’s opinion because the record only contains
one examination record. Therefore, this fact does not suf@ALJ’s credibility determination and, to the extent it
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examination findings. The ALJ mustnsiderthe regulatory factors but is not required to explicitly
discuss and weigh each factor in the written decisi@mke v. Astrue498 F. App’x 636, 640 n.3
(7th Cir. 2012) (“The ALJ did not explicitly wegh every factor while discussing her decision to
reject Dr. Preciado’s reports, but she did notdable of medical evidence supporting [the treating
physician’s] opinion, and its inconsistency with the ofshe record . . .This is enough.” (internal
citations omitted)). Nevertheless, in this case, there are several factors not discussed by the ALJ that
appear to support Dr. Mulligan’s lifting and sittiignitations. The ALJ’s failure to discuss these
factors, the favorable evidence, and how theaeé affects the weight given to Dr. Mulligan’s
opinion requires remand.

First, Dr. Mulligan’s opinion was consistenith the November 30, 2012 opinion provided
by treating endocrinologist Dr. Julene Rickswidyah, who completed a “medical statement
regarding diabetes for Social Security disability claim.” (AR 583). Dr. Ngwayah indicated that
Plaintiff has type 1 diabetebrittle diabetes, and neuropathy demonstrated by significant and
persistent disorganization of motor function in two extremities resulting in sustained disturbance of
gross and dexterous movements, or gait and stédiddr. Ngwayah opined th&tlaintiff can stand
for fifteen minutes at one time, can sit for gixhinutes at one time, can occasionally lift five
pounds, cannot lift any weight frequently, and batance frequently. (AR 583). The ALJ did not
discuss the consistency of Dr. Ngwayah and Dr. Mulligan’s opinions.

In his recitation of the medical evidence, the ALJ noted Dr. Mulligan’s examination findings
in November 2012 that Plaintiff demonstrai@d “incomplete extension of both elbows, with

tenderness to palpitation, but no redness otlisge (AR 22); (AR 466). However, three pages

is an argument by the Commissioner, it is not considered by the Baugon v. Colvin760 F.3d 759, 762 (7th Cir.
2014);Jelinek v. Astrue662 F.3d 805, 812 (7th Cir. 2018piva v. Astrue628 F.3d 346, 348 (7th Cir. 2010).
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later, in weighing Dr. Mulligan’s opinion, th&LJ did not discuss how Dr. Mulligan’s physical
examination findings, including her observation tR&intiff's bilateral elbows were tender to
palpation and could not be fully extended, afteetweight given to the opinion. These examination
findings appear to support Dr. Mulligan’s opinion.

In November and December 2012, Plaintiff underwent objective testing ordered by Dr.
Mulligan. The November 2012 x-ray of the righbsilder revealed spurring involving the inferior
glenohumeral joint and arthritic changes invotyithe acromioclavicular joint with hypertrophic
spurring and bony erosion. (AR 462). A November 201y of the right elbow revealed spurring
involving the lateral epicondyle. (AR 462). AoMember 2012 x-ray of the chest indicated
degenerative changes of the spine (AR 479), whileray of the lumbar spine confirmed scoliotic
degenerative changes, facet arthritic changes, and endplate osteophytes (AR 481). An
electromyogram (EMG) in December 2012 was ordered to identify the source of Plaintiff’'s back
pain and numbness and tingling in the feet. Theltesevealed diminished amplitude of the right
peroneal motor response, borderline left peromeabr latency, diminished amplitude of the motor
potential, denervation of the right in the paraspmascles and the right medial gastrocnemius, and
diminished motor units in the bilateral legehe diagnosis from the EMG was right lumbar
radiculopathy and neuropathy.

In weighing Dr. Mulligan’s opinion, the ALJ states that he credits “some limitation in the
right upper extremity” based on the etjive evidence and that he dows credit Dr. Mulligan’s
opinion that Plaintiff can onlyitsfor one hour at a time becauses not “supported by the objective
evidence.” (AR 25). However, the ALJ does ra#ntify what objective evidence supports only

“some limitation in the right upper extremity” (@mbiguous term that the ALJ appears to equate
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with the ability to lift twenty pounds occasionadlgd ten pounds frequently in the RFC) as opposed
to the limitation of occasionally lifting lessah ten pounds imposed by Dr. Mulligan. Nor does he
identify what objective evidence does not support the sitting limitation.

This is surprising given that three pages earlier in the decision, (AR 22), the ALJ summarized
the tests ordered by Dr. Mulligan, writing: “Due to reports of pain a limited range of motion,
[Plaintiff] underwent an x-ray of the right shouldetich revealed osteoarthritic changes; due to
reports of back pain, the claimant underwent-aayxof the lumbar spine, which showed scoliotic
degenerative changes; and due to back paimnumbness and tingling in the feet, she underwent
an EMG, which was suggestive of mild right luanbbadiculopathy.” (AR 22). At the conclusion of
that paragraph, the ALJ carefully explainedttthese findings were accommodated by the RFC at
the light level with no kneeling, crawling, ofimbing of ladders, ropes, or scaffolds, only
occasionally climbing ramps and stairs, balancing, stooping, and crouching; the avoidance of
concentrated exposure to hazards such as wubedt heights; and only frequent use of the
dominant, right upper extremitid.

But nowhere in the section weighing Dr. Mudig's opinion does the ALJ explain how these
objective tests are inconsistent with Dr. Mulligamiting Plaintiff to only occasionally lifting less
than ten pounds and never lifting more than ten pounds or sitting no more than an hour at atime. The
ALJ must make the logical bridge between thasis of the evidence and the conclusions. A vague
reference to the “medical evidence” or the “objective evidence” does not constitute that analysis.
See(AR 25). The ALJ must identify which evidence supports or does not support the treating
physician’s opinionEakin v. Astrug432 F. App’x 607, 612 (7th Cir. 2011) (citiMpss v. Astrue

555 F.3d 556, 560 (7th Cir. 200@udge] 345 F.3d at 470).
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The Commissioner points to the ALJ's thorough discussion of Plaintiff's consultative
examination and the treatment records in 2010 and 2011 to show that the ALJ considered the
medical evidence in weighing Dr. Mulligan’s opni First, as noted above, the ALJ does not make
any specific connection betweeresie treatment records and theight given to Dr. Mulligan’s
opinion. Second, these records predate Plaintiff'sitreat with Dr. Mulligarand the objective tests
taken in November and December 2012. The ALJ offers no explanation as to why the earlier
treatment records diminish the weight to Dr. Mulligan’s more recent opinion that is consistent with
Plaintiff's testimony and the objective tests.

The Commissioner also points to Dr. Mulligarecommendation of conservative treatment
consisting of physical therapy and medication with a possible referral to pain management if the
those options were not successfDef. Resp. 10-11). However, the ALJ does not discuss this aspect
of Dr. Mulligan’s treatment records either in hézitation of the medical history or the weighing
of Dr. Mulligan’s opinion. (AR 22, 25). Contraty the Commissioner’s argument, the ALJ alod
explain that Dr. Mulligan’s opinions were incastent with and unsupported by her relatively mild
objective medical findings and physical examination results and her conservative treatment
recommendations. (AR 11). This is the Commissioner’s reasoning, not the ALJ's. The ALJ’s
discussion of the medical record is not a sulistiior explaining how that record does or does not
support the treating physician’s opinion. The Cossiainer cannot provide post hoc rationalization
for the ALJ’s decisionHanson v. Colvin760 F.3d 759, 762 (7th Cir. 2014) (“We are particularly
concerned about théheneryviolations committed by the government because it is a recurrent
feature of the government’s defense of denials obéeecurity disability benefits, as this court has

noted repeatedly.”)Jelinek v. Astrueg662 F.3d 805, 812 (7th Cir. 2018piva v. Astrues28 F.3d
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346, 348 (7th Cir. 2010). Even if the ALJ had discussed Dr. Mulligan’s proposed course of
treatment, it is not cledrom the record that the course of treatment affects the limitations on
Plaintiff's ability to sit, to lift, and to use heght upper extremity. The limitations imposed by Dr.
Mulligan appear to be consistent with the objermedical testing and Dr. Mulligan’s examination

of Plaintiff’'s arm and shoulder.

Finally, the ALJ does not sufficiently explairettveight given to Dr. Mulligan’s opinion that
Plaintiff can lift less than ten pounds occasionally. The ALJ recognized this opinion and then found,
in the context of weighing Dr. Mulligan’s opinion, that the medical evidence supports “some
limitation in the right upper extremity.” (AR 25). M@ver, the ALJ only limited Plaintiff to lifting
or carryingtwentypounds occasionally, which kept Plaintiffthre light exertional level. If the ALJ
had fully credited Dr. Mulligan’s opinion that Pl&ifcan occasionally lift and carry less than ten
pounds at one time, she would be limited to watrkhe sedentary exertional level, which would
require a finding of disabled based on Riiéi's age, education, and past wo8eeSSR 83-10; 20
C.F.R. Part 404, Subpart PpA&x 2, § 201.12. Dr. Mulligan’s examination results included the
observation that Plaintiff's bilateral elbows weneder to palpation and could not be fully extended.
These clinical findings along withe objective test results suppbr. Mulligan’s lifting limitations.

The lack of explanation regarding Plaintiff's lifting limitations is an error requiring remand.

Also troubling is the ALJ's summary notati that “there is navidence of diabetic
retinopathy, or chronic fatigue in the medieaidence.” (AR 25). As for chronic fatigue, Dr.
Mulligan did not indicate in her opinion that Plaintiff hadiagnosisof “chronic fatigue;” rather,

Dr. Mulligan listed “chronic fatigue” as a symptoalong with the symptoms of multiple joint

complaints, especially the right shoulder/elbow. (AR 499). Plaintiff regularly informed her
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physicians, including Dr. Mulligan, that she felt tired or fatigugele(AR 416 (4/22/2011), 425
(5/28/2011), 464 (11/2/2012), 503 (11/28/2018p2 (7/17/2012), 537 (3/14/2012)). The
Commissioner notes that, on each of these treatreenitds, Plaintiff's diabetes was uncontrolled

at the time due to skipping meals, inapprdaerianacking, a failure to check blood glucose
appropriately, failure to count carbohydrates appropriately, and failure to otherwise follow
recommended treatment. However, again, the Alidt discuss Plaintiff's uncontrolled diabetes

as a reason for discounting Dr. Mulligan’s recognition of Plaintiff's fatigue as chronic; this
reasoning is the Commissioner’s alone and, thus, not consi@eldanson 760 F.3d at 762;
Jelinek 662 F.3d at 8125pivag 628 F.3d ta 348. Dr. Mulligan’s comment that one of Plaintiff's
symptoms is chronic fatigue is supported by the medical record, and it was error for the ALJ to
discount the opinion as a whole on this basis without further discussion or explanation.
Golembiewski 322 F.3d at 916 (finding a credibility determination to be compromised by a
mischaracterization of the medical evidence).

As for the diabetic retinopathy, Dr. Mulligéisted diabetic retinopathy on her January 2013
opinion as a diagnosis “per her hx.” (AR 499). In addition, Dr. Mulligan assessed Plaintiff with
diabetic retinopathy at the November 2, 2012mexation and ordered testing. The Commissioner
notes that on October 17, 2012, Dr. Serge de Busteat a letter to Dr. Ngwayah, Plaintiff’s
endocrinologist, reporting that there is no evidenadialfetic retinopathy in either eye. (AR 493).
But, there is no evidence that Dr. Mulligan was given Dr. de Bustros’s report. And, Dr. Mulligan
did not include any vision-related restrictiarsthe January 2013 form, despite the opportunity to
do so. More importantly, the ALJ failed to explarhy Dr. Mulligan’s recitation of a history of this

diagnosis, which did not impact the limitatidbis Mulligan imposed, detracts from Dr. Mulligan’s
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overall opinion. In fact, the ALJ offers no factwadalysis of this issue and does not discuss the
October 2012 letter in this context. This statement regarding diabetic retinopathy is not a basis for
discrediting Dr. Mulligan’s opinion on sitting or lifting.

The Commissioner also argues that the Alapprly considered the opinion of the state
agency reviewing physician, J. Sands, M.D. and gavial weight to his assessment. On April 1,
2011, Dr. Sands opined that Plaintiff could perfovork at the medium exertional level. That
opinion was given almost two years before Dr.llian’s opinion and did not have the benefit of
the objective testing in late 2012. In fact, the Aidinot give “partial waght” to Dr. Sands’ opinion
as suggested by the Commissioner but rather géltle weight,” explaining that the evidence
received after Dr. Sands’ opinion supports a limitatelight, rather than medium work. (AR 25).
The weight given to Dr. Sandspinion does not rehabilitate the weight given to Dr. Mulligan’s
opinion.

Finding that an award of benefits is not appiaterin this instance, the Court remands the
decision for further consideration of Dr. Mulligam@ginion in light of the other evidence of record
not considered by the AL3ee Punzid630 F.3d at 71Voss 555 F.3d at 56 Bauer, 532 F.3d at
608.

B. RFC Deter mination

The RFC is a measure of what an individeen do despite the limitations imposed by her
impairmentsYoung v. Barnhart362 F.3d 995, 1000 (7th Cir. 2002p C.F.R. 8 404.1545(a). The
determination of a claimant’s RFC is a leg&cision rather than a medical one. 20 C.F.R. §

404.1527(e)(1)Piaz, 55 F.3d at 306 n.2. The RFC is an issustegis four and five of the sequential
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evaluation process and must be suppdstedubstantial evidence. SSR 96-8p, 1996 WL 374184,
*3 (July 2, 1996)Clifford, 227 F.3d at 870.

“RFC is an assessment of an individual’digbto do sustained work-related physical and
mental activities in a work setting on a regudad continuing basis. A ‘regular and continuing’
basis means 8 hours a day, for 5 days a weedq) equivalent work schedule.” SSR 96-8p at *1.
“The RFC assessment is a function-by-functissessment based upon all of the relevant evidence
of an individual's ability to do work-related activities.” SSR 96-8p, at *3. The relevant evidence
includes medical history; medical signs and lalbany findings; the effects of symptoms, including
pain, that are reasonably attributed to a medicktgrminable impairment; evidence from attempts
to work; need for a structured living environment; and work evaluations, if availdb#t.*5. In
arriving at an RFC, the ALJ “must consider all allegations of physical and mental limitations or
restrictions and make every reasonable effort soienthat the file contains sufficient evidence to
assess RFCId.

Plaintiff contends that the ALJ improperly assed Plaintiff's RFC in relation to the finding
that she could perform the lifting and carrying reguoients of light work when the weight the ALJ
gave to the physician opinions of record left an entdary deficit. As noted in the previous section,
the ALJ gave “some weight” to treating physician Dr. Mulligan’s January 2013 opinion that Plaintiff
could only occasionally lift less than ten pounds gane little weight to consultative examiner Dr.
Sands’ April 2011 opinion that Plaifftcould work at the medium exertional level. In addition, the
ALJ gave “some weight” to the “medical soarstatement” of treating endocrinologist Dr.

Ngwayah, who opined that Plaintiff could lifv&é pounds occasionally and no weight frequently.
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(AR 25). As a result, the ALJ did not have a medical opinion to support the lifting limitations for
light work in the RFC he assigned to Plaintiff.

However, an ALJ is not required to relyiely on medical opinions to determine the RFC.
Suide v. Astrue371 F. App’x 684, 690 (7th Cir. 2010) (finding that the rejection of the opinion
record left an evidentiary deficit because the rest of the record did “not support the parameters
included in the ALJ’s residual functional capacity determinatid®¢jimidt v. Astry&l96 F.3d 833,
845 (7th Cir. 2007) (recognizing that an ALJ is not required to rely entirely on a particular
physician’s opinion or choose between the opinad@sy of the claimant’s physicians (citiBggz,
55 F.3d at 306, n.2)). The final responsibility for détg a claimant’s specific work-related or RFC
limitations is reserved to the AL3ee20 C.F.R. § 404.1527(e)(dpjaz, 55 F.3d at 306, n.2. The
problem in this instance, as discussed in theipus\section, is that, in discrediting Dr. Mulligan’s
opinion on lifting, the ALJ did not specify othewidence of record that would support less
limitations than imposed by Dr. Mulligan. Similarly, the ALJ does not identify any evidence that
supports the light exertional level lifting requirements.

Rather, Plaintiff testified, consistent with.Mulligan’s opinion, that she was unable to lift
a gallon of milk (which weighs 8.6 pounds) with hight arm and that she was able to lift and carry
a gallon of milk with her left arm. She did nostiéy whether she was capable of carrying or lifting
more weight with her left arm. However, dscussed below, the ALJ discredited Plaintiff's
testimony as not entirely credible. (AR 24). Big #i_J also does not explain how the objective test
results from the x-rays and EMG and Dr. Mudligs examination findings support the ability to

frequently use the right upper extremity as oppdsezhly occasional use and how Plaintiff was
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able to lift and carry up to twenpounds at a time. The failureittentify an evidentiary basis for
the lifting limitation is an errorSee Scott v. Astrué47 F.3d 734, 740 (7th Cir. 2011).

The Commissioner is correct that the ALJ discussed Plaintiff's ability to care for her personal
hygiene, perform household chores at her own gioeg, and go to the grocery store, bank, and
post office. But again, the ALJdlhot explain how these activitisgpported an ability to lift up to
twenty pounds frequently.

As discussed in the previous section, the faito support the determination of the weight
that Plaintiff could lift and carry was not harmless because, as a person closely approaching
advanced age with a high school education andevpast work is unskilled, if Plaintiff were found
limited to sedentary work, the regulations would haggiired a finding of disability as of Plaintiff's
fiftieth birthday.See?0 C.F.R. Part 404, Subpart P, Apperiz]i§ 201.12. Thus, reversal is required
for a proper RFC determination of Plaintiff's ability to lift and carry.

Plaintiff also argues that the ALJ erred in the RFC determination by not accounting for
Plaintiff's headaches and need to lie down. Unlik®liydes v. Astrug582 F.3d 558, 563 (7th Cir.
2009), in which the ALJ acknowledged the plaintifanmplaints of fatigue and hand limitations but
rejected them without analysis, in this case thd Aid not discuss Plaintiff's headaches or need to
lie down at all. Plaintiff testified that she getsaldaches a few times a week that last a day. (AR 83).
She also testified that she getedirduring the day and must lie dowd. As discussed in the
previous section, Plaintiff direport fatigue to her treag physicians (AR 416, 425, 464, 503, 522,
537). However, there are only two instancesezEdaches in the medical records, once on January
5, 2011, where “headaches” is checked as “yes” since the previous visit and once on October 17,

2012, when the treatment record from Dr. Ngwayah lists “migraines” under “other illnesses.” On
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remand, the ALJ is directed to consider Pl&fstiestimony and reports of headaches and fatigue
in determining her RFGeeSSR 96-8pyolfv. ColvinNo. 2:12-cv-208, 2013 WL 3777200, at *12
(N.D. Ind. July 18, 2013Martinez v. AstrugNo. 2:09-cv-62, 2009 WL 4611415, at *11-12 (N.D.
Ind. Nov. 30, 2009).
C. Updated M edical Opinion

Plaintiff argues that the ALJ should have obéal an updated medical opinion given that Dr.
Sands’ consultative examination was in April 2011 and that the ALJ accorded Dr. Sands’ opinion
little weight. Social Security Ruling 96-6p provides:

[A]n an administrative law judge and the Appeals Coumcittobtain an updated
medical opinion from a medical expert in the following circumstances:

*When no additional medical evidence is received, but in the opinion of the
administrative law judge or the Appeals Council the symptoms, signs, and laboratory
findings reported in the case record sugtfest a judgment of equivalence may be
reasonable; or
* When additional medical evidence is receividtht in the opinion of the
administrative law judger the Appeals Council may change the State agency
medical or psychological consultant’s finding that the impairment(s) is not
equivalent in severity to any impairment in the Listing of Impairments.
SSR 96-6p, 1996 WL 374180, at *1, 3-41{J2, 1996) (emphasis addedge also Harlin v. Astrye
424 F. App’x 564, 568 (7th Cir. 2011).
In this case, additional medical evidencesweceived after Dr. Sands’ opinion, notably the
objective test results from November and December 2012 as well as Dr. Mulligan’s examination
findings. Onremand, the ALJ will have the opportunity to determine whether this additional medical

evidence may change Dr. Sands’ opinion, and,if@obtain an updated wfieal expert opinion on

equivalence that includes all of the most recent medical findings.
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D. Non-Severe Mental Impair ments

Next, Plaintiff contends that the ALJ failéd address limitations relating to Plaintiff's
mental impairments. Plaintiff testified that dieed trouble thinking straight. (AR 69). In the Adult
Function Report that she submitted, Plaintiffragd that she has trouble understanding directions
and has to read written directions and indtans several times before comprehending. (AR 276).
She reported that she is easily irritated by @tland suffers mood swings. At the consultative
psychological examination, the psychologist obsgthat Plaintiff’'s mood was depressed and that
her affect was tearful. (AR 425). The serial sevet@mnination was discontinued due to Plaintiff's
lengthy response time, and Plaintiff was unableéatidly the correct numbef weeks in a year or
the location of London. (AR 426).

At step three, the ALJ determined that Pi#fis anxiety disorder and depressive disorder
produce mild restrictions in activities of daily living, in social functioning, and in concentration,
persistence, and pace based on the opinioredtttie agency psycholsgi(AR 18-19). However,
when assessing Plaintiff's RFC, tAkJ did not discuss these mildsteictions or consider whether
any work-related limitations were caused by the maktrictions. The ALJ erred by not discussing
these mild limitations in the context of the RFC, and remand is required for that consid&exion.
Murphy v. Colvin 759 F.3d 811, 817 (7th Cir. 2018arker v. Astrug597 F.3d 920, 923 (7th Cir.
2010);Villano v. Astrue556 F.3d 558, 563 (7th Cir. 2009ge also Winfield v. Astrudo. 2:11-cv-
432, 2013 WL 692408, at *4 (N.D. Ind. Feb. 25, 2013).

E. Credibility
In making a disability determination, the ALJ steonsider a claimant’s statements about

her symptoms, such as pain, and how the symptiffect her daily life and ability to woree20
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C.F.R. 8404.1529(a). Subjective allegations s&biing symptoms alone cannot support a finding
of disability.ld. The ALJ must weigh the claimant’s sabjive complaints, the relevant objective
medical evidence, and any other evidence of the following factors:

(2) The individual’s daily activities;

(2) Location, duration, frequency, and intensity of pain or other symptoms;

(3) Precipitating and aggravating factors;

4) Type, dosage, effectiveness, and side effects of any medication;

(5) Treatment, other than medication, for relief of pain or other symptoms;

(6) Other measures taken to relieve pain or other symptoms;

(7) Other factors concerning functional limitations due to pain or other

symptoms.

See20 C.F.R. § 404.1529(c)(3). “Because the ALJ ihmbest position to determine a witness’s
truthfulness and forthrightness . . . this couit mot overturn an ALJ'sredibility degermination
unless it is ‘patently wrong.’Shideler v. Astrue688 F.3d 306, 310-11 (7th Cir. 2012) (internal
guotation marks omitted) (quotirgkarbek 390 F.3d at 504-053¢ee also Prochaskd54 F.3d at
738. Nevertheless, “an ALJ must adequately &rghis credibility finding by discussing specific
reasons supported by the recoi®epper v. Colvin712 F.3d 351, 367 (7th Cir. 2013) (citihgrry
v. Astrug 580 F.3d 471, 477 (7th Cir. 2009)); SSR 96-7p, 1996 WL 374186, at *2 (Jul. 2, 1996)
(“The determination or decision must contapecific reasons for the finding on credibility,
supported by the evidence in the case record, and must be sufficiently specific to make clear to the
individual and to any subsequent reviewers thegltethe adjudicator gave to the individual's
statements and the reasons for that weight.”).

Plaintiff identifies several errors with the Als credibility determination. Because the Court
is remanding on other issues, it is unnecessatgtiermine whether the credibility determination

was “patently wrong.” Rather, the Court diet¢he ALJ on remand to consider the following

evidence when weighing Plaintiff’s credibility: anyptanation for Plaintiff's treatment history; the
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decision to pursue conservative treatment and whether other more aggressive treatment was an
option; and whether there was a plausible axation for Plaintiff's concurrent receipt of
unemployment benefits and application for disability insurance benefits before discounting her
credibility on this basisSee Richards v. Astry@70 F. App’x 727, 732 (7th Cir. 201@¢chmidt395
F.3d at 745-46.
F. Request for an Award of Benefits

An award of benefits is appropriate “onlyalfi factual issues involved in the entitlement
determination have been resolved and thdtieguecord supports only one conclusion—that the
applicant qualifies for disability benefit#llord v. Astrue631 F.3d 411, 415 (7th Cir. 2011). Based
on the discussion above, remand, not an immediate award of benefits, is appropriate.

CONCLUSION

Based on the foregoing, the Court her€yANT Sthe relief sought in Plaintiff's Brief in
Support of Her Motion to Reverse the Decisionh&f Commissioner of Social Security [DE 15],
REVERSESthe final decision of the Commissioner of Social Security Rl ANDSthis matter
for further proceedings consistent witis Opinion and Order. The CoWENIES Plaintiff’s
request to award benefits.

So ORDERED this 24th day of September, 2015.

s/ Paul R. Cherry

MAGISTRATE JUDGE PAUL R. CHERRY
UNITED STATES DISTRICT COURT
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