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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

KELLY L. BRUECK,
Plaintiff,
V. Case No. 2:14-CV-227 JD

JOHN MANEELY COMPANY, INC.,

Defendant.

N N N N N N N N N

OPINION AND ORDER

This action arises out of the defendant’s reioaodf a job offer to the plaintiff. Plaintiff
Kelly L. Brueck had already accepted an otifeemployment with Defendant JMC Steel Group,
Inc. and quit her existing job when JMC Stedtaeted its offer, citing a background check that
revealed falsehoods in Ms. Brueck’s job applmatiMs. Brueck admits in her complaint that her
application falsely listed hedacational credentialbut she nonetheless filehis suit alleging
wrongdoing by JMC Steel, asserting claims for breafatontract, promissory estoppel, unjust
enrichment, fraud, and wrongful discharge. JBt€el moved to dismiss the complaint in its
entirety. Pursuant to a referral, Magistratelge John E. Martin issued a Report and
Recommendation in which he recommended gngrttie motion to dismiss except as to the
promissory estoppel claim. Ms. Brueck €ila narrow objection, arguing only that the unjust
enrichment claim should not be dismissed. JMé:Etlso objected, arguing that the promissory
estoppel claim should be dismissed as well.tRerfollowing reasons, the Court overrules both
objections and adopts the magistratesommendations in their entirety.

|. FACTUAL BACKGROUND

Ms. Brueck submitted a resume and joblagagion to JMC Steel in September 2013 for

the position of Buyer. Ms. Bruecktomplaint alleges that in hgb application, she stated that
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she had received her Bachelor’'s Degree f&awyer School of Business (how known as
Kaplan), though she also allegbat she notified JIMC Steel thsite received her Bachelor’s
Degree from Hyles-Anderson College. On Sefiteni9, 2013, Ms. Brueck interviewed for the
position and was given a verbal affeater that day, IMC SteelrgeVis. Brueck a written offer
letter. The offer letter confirmed that the affeas for at-will employment that could be
terminated at any time by either party. It at¢ated, “This offer is contingent upon the successful
completion of a background check . ...” [DE 17-1 p. 2]. Ms. Brueck accepted the offer by
signing and returning the offer letter the nday, on September 20, 2013. She also notified her
existing employer (a competitor of IMC Stemh) September 24, 2013 that she had accepted a
new job and that she was resigning her position.

Ms. Brueck admits in her complaint, hovegythat the background check revealed that
she had not received her degree from Sawyko&@®f Business, as she had stated in her
application. JIMC Steel notifidaer of the discrepancy, so she submitted documentation showing
that she had received her Bachelor's Defpe® Hyles-Anderson College and that she had
received a Certificate from Sawyer School osBess. Though the complaint is ambiguous as to
the precise timeline, during this same perioc&kr@elk, who would have been Ms. Brueck’s
supervisor in her new position, sent severahils and correspondences to Ms. Brueck
encouraging her to quit her cant job and welcoming her to JIMC Steel as a new employee. Ms.
Brueck was also given a start date of Mondactober 14, 2013, for her new job. However, on
October 11, 2013, JMC Steel informed Ms. Bruttzk she was not to report to work, and it
subsequently informed her that it was no longer considering her for the position due to the

background check.



1. STANDARD OF REVIEW

After referring a dispositive motion to a magistrgudge, a districtaurt has discretion to
accept, reject, or modify, in whole or in pahe findings or recommendations of the magistrate
judge. 28 U.S.C. 8§ 636(b)(1). Consistent with FablRule of Civil Procdure 72(b), the district
court must undertake a de novo review “onlyhafse portions of the magistrate judge’s
disposition to which specifiwritten objection is madeS3ee Johnson v. Zema Sys. Catg0
F.3d 734, 739 (7th Cir. 1999) (citir@offman v. Gross59 F.3d 668, 671 (7th Cir. 1995)). If no
objection or only a partial objgon is made, the court reviews those unobjected portions for
clear errorld. Under the clear eor standard, a court will onlgverturn a magistrate judge’s
ruling if the court is left with'the definite and firm convictiothat a mistake has been made.”
Weeks v. Samsung Heavy Indus. Co., @b F.3d 926, 943 (7th Cir. 1997).

Rule 12(b)(6) authorizes dismissal of a complaint when it fails to set forth a claim upon
which relief can be granted. When consideririRuge 12(b)(6) motion to dismiss, the Court must
decide whether the complaint satisfies the “notice-pleading” stanttaddp. Trust Corp. v.
Stewart Info. Serv€orp, 665 F.3d 930, 934 (7th Cir. 2012). The notice-pleading standard
requires that a complaint provide a “short aralrpbtatement of the claim showing that the
pleader is entitled to relief,” sufficient pyovide “fair notice” of the claim and its basid.

(citing Fed. R. Civ. P. 8(a)(2)Maddox v. Love655 F.3d 709, 718 (7th Cir. 2011) (internal
citations omitted)see also Bell Atl. Corp. v. TwompB50 U.S. 544, 555 (2007) (quotifgd.
R. Civ. P. 8(a)(2)). In applying this standapleadings consisting of no more than mere
conclusions are not entitled the assumption of trutiAshcroft v. Igbal556 U.S. 662, 678-79
(2009). This includes legal conclusions couchethetual allegations, asell as “[t|hreadbare
recitals of the elements of a cause of@tgtsupported by mere cduasory statementsSee

Igbal, 556 U.S. at 678 (citingwombly 550 U.S. at 555). However, where there are well-pleaded
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factual allegations, courts should “assumertheracity and then determine whether they
plausibly give rise to aantitlement to relief.ld. at 679.

“A claim has facial plausibility when theahtiff pleads factual content that allows the
court to draw the reasonable inference thatd&fendant is liable for the misconduct alleged.”
McCauley v. City of Chi671 F.3d 611, 615 (7th Cir. 2011) (citilggpal and Twombly. The
complaint “must actually suggest that the pldirtas a right to relief, by providing allegations
that raise a right to reliegfbove the speculative leveMaddox 655 F.3d at 718 (citations
omitted). However, a plaintiff's claim need only be plausible, not probhtalep. Trust Corp.
665 F.3d at 935 (quotinbwombly 550 U.S. at 556). “[A] well-pleaded complaint may proceed
even if it strikes a savvy judge that actual proathaise facts is improbable, and that a recovery
is very remote and unlikelyld. In order to satisfy the plaumsiity standard, a plaintiff's
complaint must “supply enough factraise a reasonable expectation that discovery will yield
evidence supporting the plaintiff's allegationkl” Determining whether a complaint states a
plausible claim for relief is “a context-specifiskathat requires the reaving court to draw on
its judicial experience and common sen§&ee Igbal556 U.S. at 679 (citation omitted).

[11. DISCUSSION

Defendant JMC Steel moved to dismiss eamimt of Ms. Brueck’'s amended complaint.
As to Counts |, IV, and V, which assertedinots for breach of coract, fraud, and wrongful
discharge, the magistrate recommended tiagd counts be dismissed, and neither party has
objected. Reviewing that recommendation undeearatrror standard,&rCourt finds no clear
error, and thus adopts the magistrate’s recongagon and dismisses those counts. As to Count
II, which asserted a claim for promissory es&lpthe magistrate recommended that the motion
be denied, and JMC Steel has filed an objedtahat recommendation. Finally, the magistrate

recommended that Count Ill, which assertatbam for unjust enrichment, be dismissed, and
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Ms. Brueck objected to that recommendation. Tthes Court addresses the parties’ objections to
Counts Il and 1l in turn, analyag the objected-to portions of the magistrate’s recommendations
on those counts under a de novo standard of review.

A. Count I1, Promissory Estoppel

Count Il of Ms. Brueck’s amended complaissarts a claim for prossory estoppel. In
short, Ms. Brueck alleges that IMC Steel offiner a job and that slogiit her existing job in
reliance on JMC Steel’s promise@hployment. She further allegthat IMC Steel broke that
promise when it retracted its offer, and thatrfass thus requiresahJMC Steel be held
accountable for the damages she sustained imcelian that promise. The magistrate found that
Ms. Brueck’s allegations adequately statedaantifor promissory estoppel. IMC Steel objected,
asking that this claim be dismissed, and Bisieck did not rggond to that objection.

Indiana recognizes a “limited ajpgation of the doctrine of pmissory estoppel in claims
for damages resulting from a plaintiff's detental reliance on a defendant’s promise of
employment.”Jarboe v. Landmark Cmty. Newspapers of Ind., B#4 N.E.2d 118, 121 (Ind.
1994). A claim of promissory estoppel requities following elements: (1) a promise by the
promisor; (2) made with the expectation tha pnomisee will rely thexon; (3) which induces
reasonable reliance by the promigge;of a definite and substaritrzature; and (5) injustice can
be avoided only by enforcement of the promi&®wn v. Branch758 N.E.2d 48, 52 (Ind.

2001). In the context of a retracted offer for at-employment, a plaintf who establishes those
elements can recover any relianizamages sustained as a result of the promise, but they cannot
recover any wages they might haarned through that employmeddrboe 644 N.E.2d 118,
121-22 (Ind. 1994 Pepsi-Cola Gen. Bottlers, Inc. v. Wopd40 N.E.2d 696, 699 (Ind. Ct. App.

1982).



For example, irPepsi-Cola the plaintiff, Woods, interviged for a job with Pepsi. 440
N.E.2d at 696—-97. She disclosed dgrthe interview that her boyfriend worked for Coca Cola,
but the interviewer said she did not beli¢hat would disqualify her from the positidd. Pepsi
then offered Woods the job, gave her a start, date advised her to gjuner existing job, which
she didId. However, before Woods began the new épsi rescinded its offer due to Woods’
boyfriend’s employment with Coca-Colal. In analyzing Woods’ clainthe Indiana Court of
Appeals expressed “no difficulty in finding thafoods has a right of action under promissory
estoppel; clearly Woods quit her former employiria reliance upon a promise of employment
with Pepsi.”ld. at 699. However, since the offer was ofdy at-will employment, the court held
that Woods was only entitled to recover any eges she incurred in reliance on Pepsi’s promise
of employment, such asawing or job-hunting expensdsl. Since the plaintiff failed to offer
evidence of any such expenses, thertupheld the judgment against Hel.

Here, in arguing that Ms. Brueck’s prasory estoppel claim should be dismissed, IMC
Steel primarily argues that its offer of employrmeontained a contingept¢hat Ms. Brueck did
not satisfy. In particular, it points the offer letter Ms. Brueck attached to her complaint, which
expressly stated: “This offer is contingemton the successful completion of a background
check....”[DE 17-1 p. 2]. IMGteel further notes that Ms. Brueck’s complaint admits that she
had not actually received headhelor’'s degree from the schookdlsted on her job application,
and that the background check revealeddistrepancy. Thus, JMC Steel argues that it
delivered on exactly what it had promised{eh offer subject to a background check—even
when it retracted its offer, and that theradsinjustice for a promssory estoppel claim to

remedy.



That contingency and the falsehood on Bisieck’s job application are undoubtedly
problematic, and Ms. Brueck has very nearly gletself out of court. However, the offer letter
is not the only promise Ms. Brueck alleges s#liezd on. Her complaint b alleges that Glen
Belk, who would have been her superviabdMC Steel, “sent several emails and
correspondences to Plaintiff encouraging Rifiito quit her current job” and “welcoming
Plaintiff to JMC as a new employee,” and that sfas given a start date for her new job. [DE 17
19 37, 45, 46]. Depending on the content andestrtf those commuaations, encouraging
someone to quit their job, welcoming themaasew employee, and giving them a start date
could imply that any contingency to the job offexd either been satisfieor waived, and could
be interpreted as a definite promise of employnteee Pepsi-Colat40 N.E.2d at 69697, 699
(finding with “no difficulty” that the plaintiff madeout a promissory estoppel claim where the
defendant offered the plaintiffiab, gave the plaintiff a start thg and advised her to quit her
existing job);see also First Nat'l Bank dfogansport v. Logan Mfg. Co., In&77 N.E.2d 949
(Ind. 1991) (holding that “unfilled pre-existing catidns” that would have precluded a breach
of contract did not preclude a promissoryopsgke! claim premised on other representations and
actions by the defendant).

Those additional communicatiodsstinguish this case fromorsey v. Shire
Regenerative Medicine, IndJo. 1:13-cv-1583, 2014 WL 1725823, at *2-3 (S.D. Ind. Apr. 30,
2014), on which JMC Steel reliesnse the sole promise at isshere contained an unequivocal
contingency that had not been met. Thus, g¢kiengh the initial job offer here contained a
contingency, the Court concurs with the magtstthat, at least for the pleading stage, Ms.
Brueck has adequately pled a promise leydbfendant on which she could have relgse

Twombly 550 U.S. at 556 (“[A] well-pleaded complaint may proceed even if it strikes a savvy



judge that actual proof of thedacts is improbable, and tretecovery is very remote and
unlikely.”). And for those same reasons, Ms. Brueck has plausibly (though barely) suggested that
justice may require enforcement of the promise.

JMC Steel also argues that Ms. Brueck faileth&et the fourth element of a promissory
estoppel claim because the promise was not “ofiaitdeand substantial nature.” Initially, it is
not clear whether it is the defendant’s promiden@nt one) or the plaintiff's reliance (element
three, the immediately preceding element) that rhesof a definite and substantial nature,” so
as to satisfy this element. Though it is notammon for courts to analyze this element in
relation to the defendant’s promiseg, Vorgias v. Mem’l Health Sys., Indo. 2:12-cv-218,
2012 WL 5947773, at *10 (N.D. Ind. Nov. 27, 2012pring Hill Developers, Inc. v. Arthu879
N.E.2d 1095, 1100 (Ind. Ct. App. 2008), the Indiana &uongr Court has analyzed this element in
relation to the plaintiff's reliancé,ogan Mfg. Cq.577 N.E.2d at 955 (finding that the third and
fourth elements were satisfied because taepifs’ “actions in easonable reliance on [the
defendant’s] promises were of a defirdied substantial character . . . Sge also Eby v. York-
Div., Borg-Warner 455 N.E.2d 623, 627 (Ind. Ct. App. 19&8aming one of the elements of
the plaintiff’'s promissory estoppel claim asetter his move to Florida in reliance on the
defendant’s job offer was a “substantial cheiflgRegardless, Ms. Brueck’s complaint would
satisfy this element. As just discussed, thegaliens plausibly suggetftat JIMC Steel made a
definite offer of employment, notwithstandingetbontingency, and even an offer of at-will
employment can be substantiaby, 455 N.E.2d at 627 (finding &b an offer of at-will
employment gave rise to a promissory estoppel cldapsi-Cola440 N.E.2d at 699 (same).
As to Ms. Brueck’s reliance, quitting her jobuld constitute reliance of a definite and

substantial naturéepsi-Cola 440 N.E.2d at 699 (finding that tp&intiff had a right of action



under promissory estoppel where she quit henéos employment in reliance on a promise of
employment with the defendant).

Finally, IMC Steel argues that this clastmould be dismissed because Ms. Brueck has
not pled any recoverable damages. As nobev@, Indiana law only pmits a plaintiff to
recover reliance damages, not expectationadges, through a promissory estoppel claim.
Jarboe 644 N.E.2d at 122. Where a promissory estbglaem is based on the revocation of a
job offer, reliance damages can includeotimg expenses and forgone wages,” but not
prospective wages that mightieabeen earned at the new j8I&G Stout, Inc. v. Bacardi
Imports, Inc, 923 F.3d 566, 568 (7th Cir. 1991) (“In ladia, as in many states, an aspiring
employee cannot sue for lost wages on anltihéd promise of at-will employment.”)jarboe
644 N.E.2d at 122 (adoptir@acardi’'sanalysis). Therefore, @1C Steel argues, Ms. Brueck
will not be able to recover any wages she migiwe earned from JMC Steel had she started the
new job. However, she could still recover anp@nxses she incurred or any forgone wages, and
Ms. Brueck alleged that she quit her exisiibig to accept the new position in reliance on JMC
Steel’s offer, so it is plausible that shetsined at least some recoverable damages.

JMC Steel last argues on that point that aféms claim survivesthe damages would be
so limited that they may no longer meet theoant-in-controversy threshold for diversity
jurisdiction under 28 U.S.C. § 1332. However, theoant in controversy is determined as of the
time the complaint is filedsrinnell Mut. Reinsurance Co. v. Shiefik1 F.3d 1114, 1116 (7th
Cir. 1997) (“It is well establishethat the requirements for divessjurisdiction must be satisfied
only at the time a suit is filed.”). Later decisiams the merits that reduce the potential for
recovery, such as the dismissal of certd@nms, do not affect a court’s subject matter

jurisdiction to proceed with the cadd. (“[I]f the amount in controversy exceeds the



jurisdictional amount when a suit is filed in federaurt, the fact thadubsequent events reduce
the total amount in controversy will not dstehe court of diversity jurisdiction.”see also St.
Paul Mercury Indem. Co. v. Red Cab C203 U.S. 283, 289-90 (1938) (“Events occurring
subsequent to the institution of suit which reduce the amount recoverable below the statutory
limit do not oust jurisdiction.”). Qterwise, a federal court would never have jurisdiction in a
diversity case to enter judgmenta defendant’s favor or to enjegdgment for a plaintiff in an
amount of less than $75,000. Thus, the dismissal of other counts and the limited nature of
damages Ms. Brueck may be able to recoveeutids count have no effect on this Court’s
subject matter jurisdiction over this action. Tdfere, the Court finds that Ms. Brueck has
adequately pled a claim for promissory estoppegpts the magistrate’s recommendation in that
respect, and denies the motiordiemiss as to this claim.

B. Count I11, Unjust Enrichment

In Count Ill, Ms. Brueck asserts a claint fmjust enrichment. She argues that in her
previous job, she competed directly against J8M€xl, and that by induciriger to quit that job,
JMC Steel benefitted through the reductiocampetition against it (apparently based on the
assumption that Ms. Brueck performed her previous job better tiyame that could have
replaced her). Since JMC Steel retractegbitsoffer before Ms. Brueck began her new
employment, Ms. Brueck alleges that she hasoeen compensated for conferring that benefit
on JMC Steel, so she asserts a claim for atlgnschment. The magistrate found that Ms.
Brueck failed to adequately plead this claimd @&ecommended that thitaim be dismissed. Ms.
Brueck objected to that recommendation, dNtC Steel filed a response in support of the
magistrate’s recommendation.

Indiana law establishes three elements fougnst enrichment claim: “(1) a benefit

conferred upon another at the express or impkedest of this other party; (2) allowing the
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other party to retain thbenefit without restitton would be unjust; and Y3he plaintiff expected
payment."Woodruff v. Ind. Family & Soc. Servs. AdmB64 N.E.2d 784, 791 (Ind. 2012). “Put
another way, ‘a plairti must establish that a measurable benefit has been conferred on the
defendant under such circumstances that thendafe’s retention of thienefit without payment
would be unjust. One who labors without aspectation of payment cannot recover in quasi-
contract.” ld. (quotingBayh v. Sonnenbur&73 N.E.2d 398, 408 (Ind. 1991)). The magistrate
expressed skepticism that Ms. Brueck actuadigferred any measurable benefit on IMC Steel
merely by quitting her old job, but he groundes ticommendation in the third element, finding
that Ms. Brueck did not plead thatesbxpected payment for quitting her job.

The Court agrees with the magistrate that Btsieck failed to plead that she expected
payment for conferring the bemtah question, and thdter unjust enrichnme claim therefore
fails. In particular, there ia disconnect between the actswWiyich Ms. Brueck alleges she
conferred benefit on IMC Stegahd the acts for which Ms. Beck expected payment. Ms.
Brueck alleges that IMC Steel received a hiebhetause she quit her prior employment, but Ms.
Brueck does not allege that IMC Steel ever offéogpay her for quitting her old job, only that it
offered her compensation for performing her new job, which she never did. In her objection, Ms.
Brueck does not take issue wittat analysis, and she argues ahigt she need not establish an
expectation of compensation basa she was coerced into quitting her job. Her complaint fails
to support that argument, thougmcaa while she alleges that IM8Teel encouraged her to quit
her job, none of the facts in themplaint suggest any coercion BMC Steel to get her to do so.
Ms. Brueck’s real grievance is that by esfiing the job offer, IMC Steel denied her the
opportunity to perform the acts for which she wblbhve been compensated. To the extent IMC

Steel’s retraction of the job offer was wronyfMs. Brueck can address that through her
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promissory estoppel claim. However, since digenot perform work foJMC Steel and did not
expect compensation for quitting her previous, jan unjust enrichment claim cannot provide
her with any relief. Therefore, the Court atiofne magistrate’s recommendation and dismisses
this count.

V. CONCLUSION

The Court OVERRULES both parties’ objectidi¥ 35, 36] to the magistrate judge’s
Report and Recommendation, and ADOPTSRbport and Recommendation [DE 34] in its
entirety. Accordingly, JMC Steel’s motion tiismiss [DE 21] is GRANTED in part and
DENIED in part. Counts |, 1ll, IV, and V arDISMISSED, while Count Il remains pending.

SOORDERED.

ENTERED: September 18, 2015

/s/ JON E. DEGUILIO

Judge
United States District Court
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