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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA

TRUSTEES OF THE MICHIANA AREA
ELECTRICAL WORKERS PENSION FUND,

Plaintiff,

V. CAUSE NO: 2:14CV-244TLS
LA PLACE'S ELECTRICCOMPANY, INC.,
LAPLACE ELECTRIC, INC., and HAROLD
OSCAR LAPLACE, Individually and d/b/a )
LAPLACE ELECTRIC, )

)

)

)
)
)
)
)
)
)
)
)

Defendants.

OPINION AND ORDER

This matter is before the Court on a Motion for Summary Judgment [ECF Niale@82]
by thePlaintiffs, Trustees of the Michiana Area Electrical Workers Pension HinedPlaintiffs
filed the ComplainfECF No. 1] on July 14, 2014, seeking unpaid pension fund withdrawal
liability from the Defendants, Harold Oscar LaPlace, La Plagkgstric Company, Inc.
("L ECI"), andLaPlaceElectric, Inc. (“LEI"). The parties commenced the discovery period on
December 14, 2014, which ended on October 7, 2015. On December 7, 2@&irtiks filed
this Motion and their Memorandum in Support [ECF No. 33]. On February 1, 2016, the
Defendants filed their Response [ECF No. 36]. On February 15, 2@IBlaintiffs filed their

Reply [ECF No. 37]. The Motion is nofully briefed andripe for ruling.

BACKGROUND
The following facts are undisputetihe Plaintiffs are trustees dfie Michiana Area
Electrical Workers Pension Fund (the “Fund”). THiésd this suit against the Defendantsder
29 U.S.C. § 1381 of the Multiemployer Pension Plan Amendments Act of 1980 (the “MPPAA”),

seekingto obtain unpaid pension fundthdrawal liability from the Defendantd.aPlacewho is
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81 years oldiiled articles of ncorporation for LPEC, an Indiana corporation, in 14B&9. to
Pls.” First Interrog. § 2ECF No. 33-1.)He owned and operated LPEC for y@arsas a union
shop,“always” utilizing labor fromthe International Brotherhood of Electrical Workers 153
(“Local 153”), of which he himself asalso a membe(ld. 4.) LaPlacewholly owned LECI
fromits incorporation to itglissolution. [d. 1 3.)Over the course of LECI's existence, the entity
participated in various collective bargaining agreements (“CBAs”sa&mkd a series @fssent

of Participation Agreements (“Participation Agreementgth Local 153. (Sullivan Aff. | 4,

ECF No. 33-2.he Participation Agreement®und LECI to follow the provisions of the CBAs.
These provisions included an obligation that LECI make periodic pension fund contributions to
thePlaintiffs’ fund. (d. 1 5; Participation Agreement 1, ECF No. 33}3All LECI employees
were members of Local 15@e9. to Pls.’First Interrog. § 2.)

Around 2006—-2007,aPlace began experiencing financial difficulty. Was unable to
secureLocal 153’s and the Fund’s increase in their bond requirement (from $10,000 to $40,000).
With consent of Local 153 and the Fuh@Placeestablished a line of credit in lieu of the bond.
He continued to contribute to the Fund, but eventually was unable to make his required
contributions. In 201QECI ceased operations. (Reso Pls.’First Interrog. 1 2(d).) Ad an or
about March 19, 2010, LECI was administratively dissolved by the Indiana Seak&iate.

(Resp. to PIs.” Req. for Admis. { 2, ECF No.13B} LECI paid catributions to the Fund until
September 2010. (Sullivan Aff. § 7.) LECI did not pay contributions to the Fund for any period
of time after the September 2010 contributions were paid. (Resp. to Pls.” Req. for Admis. { 3.)
Thereatfter, the Fundetermined that LECI withdrew its participatialuring the plan year ending

June 30, 2011(Sullivan Aff. 1 8-10.)



But after LaPlacelissolved LECI, he filed articles of incorporation for a new entity, LEI,
also an Indiana corporation, with the Secretary of State in 2011. (Resp. to Pls.” Retmisr
1 2.) Like LECI, LaPlace also wholly ownadd operatedEl. (Id. 1 5,9.) In addition, LaPlace
continued to employ his son, Bud LaPlace, who resigned his union membership at Local 153 in
2010, the same ye#rat LaPlace dissolved LEQLEI is a non-union shop and not a signatory to
the CBAor Participation Agreementgith Local 153 like LECI was.

But the Fund and Local 153 sobacame aware that LaPlases still performing
electrical contracting work in its jurisdictieven after he had dissolved LECI. The Fund took
steps to determine LECI’s withdrawal liability for having continued togoerfcovered work as
LEI, work that would require Fund contribution. The Fund’s administrator, TIC Intenat
Corporationrequested Cheiron, Inc., the Fund’s actuarial firm, to prepare actuarial caleslat
Cheiron assessed the total withdrawal liability amount at $246,910.00, at 13 quarteringsayme
of $19,330.00 and a final payment of $17,169.00 (Cheiron Assessment 1, ECF No. 33-24.) On
February 25, 2011, the Fund notified LECI of its continued obligation to pay withdrakiityi
because it continued to operate in the electrical contracting industry .as LEI

In February 2013, Stanley Miles, Local 153’s business agent and membership
development coordinatoreviewed theslectrical contracting permit database for @ty of
Mishawaka Indiang and discovered a permit issued to LEI on February 21, 201I8s. Aff.
19, ECF No. 33-12). On March 15, 2013, Miles tookiftnestigationto the Mishawaka CV&s
part of his official duties for Local 153 awliscoveredBud performing éectrical work there.

Bud confirmed to Miles that he was “working for [his] dadd. 10.) Miles continued to



monitor the Mishawaka electrical contractor permitting datatteeseafter, and found permits
issued to LEI through October 23, 2045.

On October 15, 2013, the Fund’s attorney sent a letter @' G&ttorney, reaffirming a
demand for payment, with the deadline of November 1, 2013 for LECI to make its firstiguarte
payment. When LECI failed to pay, the Fund’s attorney sent another lette€Cits leorney,
notifying him that LECI was in default, and provided him with an opportunity to cure, piirsua
to ERISAS 4219c)(5).

LECI admits that it did not request review of the withdrawal liability assessmesutgni
to ERISAS 4219(b)(2)(A). LECI also admits it did not initiate arbitration within the deadlines

set forth in ERISA § 4219(b)(2).

DISCUSSION
A. Legal Standard

Summary judgment is warranted when “the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter eétaR.
Civ. P. 56(a). Summary judgment is the moment in litigation where thenomng party is
required to marshal and present the court with evidence on which a reasonable gurglgdol
find in his favor.Goodman v. Nat'Sec. Agency, Inc621 F.3d 651, 654th Cir.2010). A
court’s role in deciding a motion for summary judgment “is not to sift through tderese,

pondering the nuances and inconsistencies, and decide whom to believe. A court has one task

1 Besides discovering theermit forFebruary 21, 2013, Miles discovered periodic Mishawaka
permits issued to LEDr the following datesApril 5, 2013; April 12, 2013; July 9, 2013; July 22, 2013;
July 2, 2014; July 31, 2014; two permits for September 23, 2014; October 3, 2014; October 10,2014, tw
permits for July 242015;andOctober 23, 2015. (Miles Affif 8-17.) In his affidavit, Miles concludes
that these permits reveal only a “samplindvork LEI has performed and believes LEI has operated in
other cities and towngld. 1 18.)



and one task only: to decide, based on the evideimeeard, whether there is any material
dispute of fact that requires a trialWaldridge v. Am. Heochst Cor24 F.3d 918, 920 (7th Cir.
1994). Although a bare contention that an issue of material fact exists is iesiffaccreate a
factual dispute, a court must construe all facts in a light most favorable to theviogparty,
view all reasnable inferences in that payfavor,seeBellaver v. Quanex Corp200 F.3d 485,
491-92 (7th Cir. 2000), and avoid “the temptation to decide which pamigion of the facts is

more likely true,”Payne v. Pauley337 F.3d 767, 770 (7th Cir. 2003).

B. Analysis

1. Assessed Withdrawal Liability and Arbitration

The parties agree that the Fund is a multiemployer pensiogglamed by ERISA and
the MPPAA. The Court therefore has proper jurisdiction oventhaiger.Hays v. Bryan Cave
LLP, 446 F.3d 712, 713-14 (7th Cir. 2006). In 1974, Congress enacted ERISA, 29 U.S.C. § 1001
et seg.to regulate private pension and health plangltigmployer plangrepensions “to which
more than one employer is required to contribute” and that “[are] maintained pucsaaatdr
more collective bargaining agreements between one or more employee atigagsiand more
than one employer.” 29 U.S.C. § 1002(37)(A). “These plans allowamot& change jobs while
retaining their pension benefits, which are not tied to one particular emplbgboters’
Pension Fund v. W.R. Weis @ac., 180 F. Supp. 3d 540, 548 (N.D. lll. 2016).

To guarantee the stability of unfunded plans, the MPPAA recaimgemployer that
partially or conpletely withdrawdrom a plan to pay for its share of unfunded vested plan
benefits. 29 U.S.C. 8§ 1381. This obligation is called “withdrawal liability,” which quifs]
employers in the mukenmployer gan from having to pay for those benefitSanta Fe Pac.

Corp. v. Cent. States, Se. & Sw. Areas Pension Rh&.3d 725, 727 (7th Cir. 1994). Congress
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added the MPPAA amendments in 1980 “to cure the problems arising when an emplager ceas
making payments to a pension plan fund,” leaving “the plan . . . with vested pension obligations
which were only partially fundedRobbins v. Lady Balt. Foods, 1n868 F.2d 258, 261 (7th
Cir. 1989).Without withdrawal liability, Congress believed that thddad burdens upon
employers who remained as participants in plans might induce more of thenoterem
themselves from multiemployer plans. This process could discourage the amdry of
participants and precipitate the financial failure of less stabls plaaick v. Pesion Benefit
Guar. Corp, 724 F.2d 1247, 1255-56 (7th Cir. 1983).
The MPPAA provideghat an employer executes a complete withdrawal from a plan
when it “(1) permanently ceases to have an obligation to contribute under the plan, or (2)
permanently ceases all covered operations under the plan.” 29 U.S.C. § 138B(lt){igre is
an exception for the building and construction industry that is designed to treat darstruc
employers “more generously than most other employers under tRAMPCeco Concrete
Const., LLC v. Centennial State Carpenters Pensigr82d F.3dL250, 125410th Cir. 2016).
For this industry, an employer owes withdrawal liabiityen
(A) [the] employer ceases to have an obligation to contribute
under the plan, and
(B) the employer
(i) continues to perform work in the jurisdiction of the
collective bargaining agreement of the type for which
contributions were previously required, or
(if) resumes such work within 5 years after the date on which
the obligation to contribute under the plan ceases, and does
not renew the obligation at the time of the resumption.
29 U.S.C. § 1383(b)(2). The Ninth Circuit has explained that the construction-industry @xcepti

“impos[es]withdrawal liability only when a contracterobligation to the fund ceasefshdthe

contractor continue[gjoing covered work.H.C. Elliot, Inc. v. Carpenters Pension Tr. for N.



Cal., 859 F.2d 808, 811 (9th Cir. 1988) (emphasis added). Building and constructiomasnpa
that leave the industrytalgether do not have liability “because the construction industry as a
whole does not necessarily shrink when a contributing contractor leaves the inelugtigyees
are often dispatched to another contributing contracidr (titation omitted).

Thus, only an industry employ#ratleaves the industry and then continpegorming
coveredwork pursuant to 8 1383(b)(B)ay be assessed withdrawiability by the pension fund
it contributes toLaborers’ Pension FundL80 F. Supp. 3d at 548nd for the purposes dhe
MPPAA, an employer can be more than one entity. All “trades or businesses” under “common
control” are treated as constituting a single employer for purposes ohdetey withdrawal
liability. 29 U.S.C. § 1301(b)(1ent. StateSe. & SwAreas Pension Fund. v. Schilli Corp.
420 F.3d 663, 666—68 (7th Cir. 2002).

It is undisputed that Defendant LaPlaeased operating amissolved LECGHwhich he
wholly owned—after LECI faced financial difficulty in thelectrial contractingndustry in
2011. Soon aftet,aPla® incorporated LEI, which he also wholly owned and operated. This new
entity performed the same electrical contracting workltE&t| performedand was under the
same ownership A common-control group “continues to perform [covered] work’amtte
statute ifthe group continuegperatingwithout interruption after the obligation to contribute
ceasesIrs. of Chi. Truck Drivers, Helpers & Warehouse Workers Union (Indep.) Pension Fund
v. Leaseway Transp. Cor.6 F.3d 824, 820rth Cir.1996. Thus, under the MPPAA, LECI
continued to perform covered work for which it would be liable to pay its share of pension

obligations to the Fund.

2The Court evaluates separately whether LECI and LEI are jointly and sevextaliy i
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The Fundbecame aware of LEI'slectrical contracting activitgnd notified the
Defendants that it would pursue recourse. On February 11, ®@lEund issued LE letter,
informing LECI of its continuing pension contribution obligation. On October 15, 2013, the
Fund’s attorney sent a letter to LECI’s attorn@affirming a demand for paymemith the
deadline of November 1, 2013 for LECI to make its first quarterly payrhEall failed to make
payment. The Fund’s attornélyen sent &etter to LECI’s attorney, notifying him that LECI was
in default, and provided him with an opportunity to cure, pursuant to ERISA §&)9

Under the MPPAA “[a]ny dispute between an employer and the plan sponsor of a
multiemployer plan concerning a determination made under sections 1381 through 1399 . . . shall
be resolved thraggh arbitation.” 29 U.S.C. § 1401(a)(1yhe MPPAA*gives an employer 90
days to ask a pension plan to review its decisi@ent. States, Se. & Sw. Areas Pension Fund v.
Allega Concrete Corp772 F.3d 499, 500 (2014) (citing 29 U.S.C. § 1399(b)(2)(A)). “If the plan
adheres to the original decistefor if it does not act within 120 dayshe employer has a
further 60 days to seek arbitrativmd. (citing 29 U.S.C. § 1401(a)(1))lf arbitration [is] not
sought within the time period required by 29 U.S.C. § 1401(a)(1), the amount demanded by the
pension plan sponsor is due and owinigs. of Chi. Truck Drivers Pension Fund v. Cent.
Transp., Inc.888 F.2d 1161-64 (7th Cir. 1989).

Here,LECI did not partakén the grievance process it was entitled to until this suit
commenced. The Defendants admit that theynot request review of the withdrawal liability
assessment pursuant to ERISA § 4219(b)(2)(A). The Defendants also admit that they did not
initiate arbitration within the deadlines set forth in ERI$A219(b)(2) Becausd_ECI did not

timely challenge the withdrawal liability assessment or initiatarhitration proceeding as



required under 29 U.S.C. § 1401(a)(1), the Court findsBCI is “due and owing” the Fund

for the full withdrawal liability amounassessedbeeld. at 1163.

2. Common Control

The Court next considers whether LECI’s liability amount extends to LEI jcamidly
severallyUnder 29 U.S.C. § 1301(b)(Mijthdrawal liability maybecome joint and several
when aplaintiff establishes that entities are (1yaived in the same “trade or business” and (2)
under “common control.Cent. States Se. and Sw. Areas Pension Fund v. Pers974d-.2d
789 (7thCir. 1992).For an activity to be a trade or business, an entilyst engage in the
activity: (1) for the primary purpose of income or profit; and (2) with continuity egdlarity.”
Cent. States, Se. & Sw. Areas Pension Fuhtkiman 285 F.3d 587, 594 (7th Cir. 2002) (citing
Commissioner v. Groetzinget80 U.S. 23, 35 (198))

Here, LaPlace admits to filing articles atorporation in 2011 for LEI, after he dissolved
LECI. LaPlace alsadmits he began operating LEI aselectrical contracting business2011,
and continues to operate LEI also admits to engaging irade and business activities for the
primary purpose of income and profit. Miles’s observations are also undisputed. HEIsaw
operate in Granger, Indiana and monitored LEI's busiaetgity by accessing permits issued
by the City of Mishawa# to LEI from early 2013 to October 2015. The Court findsttieat
Plaintiffs have established tHaECI andLEl are entitiesnvolved inthe same trade or business
and under the same common coné®he Court therefore finds LECI and LEI jointly and

severally liable for the Fund’s assessed withdrawal liakalmypunt.

3 ThePlaintiffs alternatively raise the theory of successor liability tabéistathat LEI is jointly
and severally liable with LECI. “[S]ucessentities can be liable for multiemployer pension contributions
if (1) there is sufficient continuity between the two companieq2nthe successor company had notice
of the predecessor’s liabilityMoriaty v. Svecl164 F.3d 323, 327 (7th Cir. 1998)tations omitteyl The
notice requirement can be proven “from a variety of circumstances, such as cominali Gurlivan v.
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3. Personal Liability

The Court has found thaECI and LElarejointly and severally liable for the Fursd’
assessed withdrawigbility for the purposes of the withdrawal liability amount, but the Court
separatelyonsiders whethdraPlacehimselfis personally liabléor thatassessed totahn
individual can be heldgeersonally liablgunder ERISAlaw] when he holds the entimeterest in
anunincorporatedtrade or business’ under common cohtith the withdrawing employer,
Cen. States, Se. & Sw. Pension Fund v. Naty¥ F.3d 545, 549 (7th Cir. 201@mphasis
added). Although common control may be “obvidihe key question is whether [an individgal
engaged in an unincorporated ‘trade or business’ within the meaning of § 1301(d)(1).”

The Fund hasstablishedhatLECI and LH are under common contrahd are due and
owing on their assessed withdrawal liabilBut the Fund has not developed the record
specificallyon theissueof whether_aPlace is personally liabl@he Fund does not argue that
LaPlace individually engaged in unincorporated trade or busangis#ty within the meaning of
§ 1301(b)(1xhat would attach personal liabilitg him.Cf. Id. at 549-52 (defendantas
personally liable where both Heasing arrangement witheliable defendanowned company
and his independent contractor services to aliabte entity for which he was a afeholder of
qualified as unincorporated trade or business within the meaning of § 1301 @®&(H)se the
record is undeveloped on this issue, summary judgment on wheiRlkarces personally liable

for the assessed withdrawal liability amoisidenied.

Running Waters Irrigation739 F.3d 354, 357 (7th Cir. 201&itations omittefl The Court finds that the
Plaintiffs have established successor liability for E&lthe purpose of withdrawal liability amount under
this theory as well because the facts show both continuity and the succéigsbiadmotice

10



4, Equitable Estoppel

The Defendants ldstasserthatthe Plaintiffs are equitably estopped from seeking
withdrawal liability becaus#lichael Compton—President of Local 153 and Fund committee
member—allegedly suggested on several instances to Laftatée shut down LECI and open
a new electrical service provider business that would not be subject to the CBAicipdteon
Agreements. Thelaintiffs and Compton dispute the Defendants’ account of evgjscourt
must construe all facts in a lignost favorable to the nonmoving party, view all reasonable
inferences in that party’s favdrSeeBellaver, 200 F.3d at 491-92. Thus, the Court assuimes
veracity of the Defendasitcontentions here for the purposes of summary judgfment.

The SeventhCircuit has not definitivelynade estoppel available for employers
contributing to multiemployer plan€f. Black v. TIC Investment Cor®@00 F.2d 112, 115 (7th
Cir. 1990) éstopping employen single employeplancontext) In Teamster& Employers
Welfare Tr.of lllinois v. Gorman Bros. Ready Mi283 F.3d 87717th Cir.2002), the Seventh
Circuit held that an employer could assert a laches defense in a multiemplyerction
although the employer in that case did mitimatelysucceed becausecibuld not show reliance.
Id. at 883. The @aurtexplained that “laches and equitable estoppel are interchangeable” because
“conduct claimed to create an estoppel consists mainly of delay that givedd@heeda laches
flavor, since &ches means delayd. at 882. However, sinddorman Brothersit is unclear
whether the circuit has definitiveheld that equitable estoppelasailable in cases involving
withdrawal liability in multiemployer plansSee, e.gHancock v. lll. Cent. Sweeping LLTZ3 F.

Supp. 3d 932, 943 (N.DIl. 2014) (explaining that “[the Seventh Circuit] has not yet, as far as

4 ThePlaintiffs have pressed the argument that the Defendantsiaéaved their right to
equitable estoppel because LECI did not seek review of the withdrawhtyliabsessment and did not
seek arbitration. The Court declines to consider this argument becausrithér@ds for thePlaintiffs on
other grounds.
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the court can tell, explicitly approved [the] use [of equitable estoppel] asiramaéive defense
in an action brought by a multiemployer plan,” but considering the defense bdtaplsentiff
did not objet); see alsd_aborers’ Pension FundL80 F. Supp. 3d at 556 (discussing cases).

But assiming estoppel is afforded to the Defendants, they havadagjuately presented
the defenseSee CentStates, Se., Sw. Areas Pension Fund v. Kroger226.F.3d 903, 914 (7th
Cir. 2000) (“This circuit has not decided whether estoppel claims should be avilBERESA
actions involving multi-employer, funded plans. [But] even assming that estoppel could be
available in this context . . . [the defendant] cannot make out the elements of estoppdihe. .”)
Seventh Circuit irCoker v. Trans World Airlines, Incl65 F.3d 579 (7th Cir. 199%as firmly
restated the elements for all “arcane ‘varieties’ of estoppel under ERISAL'585. In this
Circuit, a cause of action for any type of estoppel in an ERISA context mushohaeements:
“(1) knowing misrepresentation; (2) made in writing; (3) with reasonabénoe on that
misrepresentation by the plaintif@}) to her detriment.Id. at 585;Trustmark Life Ins. Co. v.
Univ. of Chi. Hosp.207 F.3d 876, 883 (7th Cir. 2000) (“Although the definition and elements of
‘estoppel’ in the ERISA context have been varied, the col@bkernoted that fouelements
must always be present. .) (first citing Coker, 165 F.3d at 583hen citingBlack 900 F.2d at
115);see alscCent.States, Se., Sw. Areas Pension F@2® F.3d at 914c{ting Coke.

The Defendants state LaPlaces$ affidavit that Compton iBoth “local union President
and Pension Fund Committee Member.” (LaPlace Aff. § 10, ECF No. 36-1.) In their Beply
Defendants describe Compton as the “local union President (and Pension Fund/Trustee

Representative)? (Reply 2, ECF No. 36.) It is somewhat unclear from the record and briefing

5 Plaintiffs point to this latter admissida argue that it would be unreasonable for the Defendants
to have detrimentally relied on Compton’s statements as the officidilgmosf all of the Funds’ trustees,
because the Defendants were explicitly aware Heaetwas a committee of trustees ultimately
responsible for any decisiorfSeeMoriarty v. Muzyka379 F. Supp. 2d 935, 950 (N.D. Ill. 2005) (“nol]
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the scope of Compton’s position as a Fund committee member, and whether he is.a trustee
LaPlaceasserts in his affidavit that Compton “told [him he] should just retire or statther
electrical business that would not be under a CBA or any pension funding obligationstand tha
“[he] relied on [Compton’s] statements and started a new business in ROARIAce Aff.

19 14-15, ECF No. 36-18But nowhere in the record do the Defendants ingoatly contendthe
element that the alleged misrepresentatweie made imwriting, a requirement of theilCuit to
pursue an equitable estoppel claim under ERISA. Therefore, the Court declippby/tara

equitable estoppel defense here.

CONCLUSION
For the forgoing reasons, tRéaintiffs’ Motion for Summary Judgment [ECF No. 32] is
GRANTED IN PART in holdinghatLa Hace’s Electric Company, In@and LaPaceElectric,
Inc., owe withdrawal liability jointly and severally to the PlaingiffThe Motion is DENIED IN

PART in holdingthatHarold Oscar LaPlace is personally liable.

SO ORDERED on February 18017

s/ Theresa L. Springmann

CHIEF JUDGE THERESA L. SPRINGMANN
UNITED STATES DISTRICT COURT

FORT WAYNE DIVISION

reasonable person” would have believed that a union official and trustgeo$ian fund whom agreed
to refer to the entire board a request to waive the defendant’s contribwtem) fact waiving those
contributions himself).
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