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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

TIMOTHY R. KNIGHT,
Plaintiff,
V. CAUSE NO.: 2:14-CV-465-PRC
CAROLYN W. COLVIN,
Acting Commissioner of the )

Social Security Administration, )
Defendant. )

N N N N N N

OPINION AND ORDER

This matter is before the Court on a Complaint [DE 1], filed by Plaintiff Timothy R. Knight
on December 22, 2014, and an Opening Brief [DE fligf by Plaintiff onJune 4, 2015. Plaintiff
requests that the July 9, 2013 decision of the Administrative Law Judge denying his claim for
disability insurance benefits and supplemental siggncome be reversed and remanded for further
proceedings. On September 10, 2015, the Commissitetafresponse, and Plaintiff filed a reply
on October 1, 2015. For the following reasons, the Court grants Plaintiff’'s request for remand.

PROCEDURAL BACKGROUND

Plaintiff filed applications for disability insence benefits and sugphental security income
onJune 24, 2011, alleging an onset date of Rg¢iR011. His claims were denied initially and upon
reconsideration. Plaintiff timely requested a Ime@rwhich was held on June 3, 2013. In attendance
at the hearing were Plaintiff and an impartial vocational expert by telephone. On July 9, 2013,
Administrative Law Judge (“ALJ”) Harry Kramyk issued a written decision denying benefits,
making the following findings:

1. The claimant meets the insured status requirements of the Social Security Act
through December 31, 2016.

2. The claimant has not engaged in saib$al gainful activity since April 24,
2011, the alleged onset date.
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10.

11.

(AR 14-24).

The claimant has the following severe impairments: a major depressive
disorder, an anxiety-related disordecluding a panic-attack disorder with
agoraphobia, and polysubstance use disorders.

The claimant does not have an impairment or combination of impairments
that meets or medically equals ondld listed impairments in 20 CFR Part
404, Subpart P, Appendix 1.

After careful consideration of the eetiecord, the undersigned finds that the
claimant has the residual functional aapy to perform a full range of work

at all exertional levels but with the following non-exertional limitations: the
claimant is able to understand, remember and carry out short, simple,
repetitive instructions; can sustain attention/concentration for 2-hour periods
at a time and for 8 hours in the workday on short, simple, repetitive
instructions; can use judgment in making work decisions related to short,
simple, repetitive instructions; requires an occupation with set routine and
procedures, and few changes during the workday; requires an occupation
with only superficial contact with &épublic on routine matters; and no fast
paced production work; can maintain regular attendance and be punctual
within customary tolerances; and can perform activities within a schedule.

The claimant is unable to perform any past relevant work.

The claimant was born [in 1965] and was 46 years old, which is defined as
a younger individual age 18-49, on the alleged disability onset date.

The claimant has at least a high scleatlcation and is able to communicate
in English.

Transferability of job skills is not matal to the determination of disability
because using the Medical-VocatibiiRules as a framework supports a
finding that the claimant is “not disabled,” whether or not the claimant has
transferable job skills.

Considering the claimant’s agelueation, work experience, and residual
functional capacity, there are jobs that exist in significant numbers in the
national economy that the claimant can perform.

The claimant has not been under a disalas defined in the Social Security
Act, from April 24, 2011, through the date of this decision.



The Appeals Council denied Plaintiff's requéstreview, leaving the ALJ’s decision the
final decision of the Commissione3ee20 C.F.R. 8§88 404.981, 416.1481. Plaintiff filed this civil
action pursuant to 42 U.S.C. 88 405(g) and 1383(c)(3) for review of the Agency’s decision.

The parties filed forms of coast to have this case assigned to a United States Magistrate
Judge to conduct all further proceedings and tieothe entry of a final judgment in this case.
Therefore, this Court has jurisdiction to decide this case pursuant to 28 U.S.C. 8§ 636(c) and 42
U.S.C. § 405(9).

STANDARD OF REVIEW

The Social Security Act authass judicial review of the final decision of the agency and
indicates that the Commissioner’s factual findingsst be accepted as conclusive if supported by
substantial evidence. 42 U.S.C. § 405(g). Thusuaceviewing the findings of an ALJ will reverse
only if the findings are not supported by substantial evidence or if the ALJ has applied an erroneous
legal standardSee Briscoe v. Barnhad25 F.3d 345, 351 (7th Cir. 2005). Substantial evidence
consists of “such relevant evidence as a reasonable mind might accept as adequate to support a
conclusion.”Schmidt v. Barnhay395 F.3d 737, 744 (7th Cir. 2005) (quotiagdgel v. Barnhart
345 F.3d 467, 470 (7th Cir. 2003)).

A court reviews the entire administrative recbrd does not reconsider facts, re-weigh the
evidence, resolve conflicts in evidence, degdestions of credibility, or substitute its judgment
for that of the ALJSee Boiles v. Barnhar®95 F.3d 421, 425 (7th Cir. 2008)ljfford v. Apfe] 227
F.3d 863, 869 (7th Cir. 2000Butera v. Apfel173 F.3d 1049, 1055 (7th Cir. 1999). Thus, the
guestion upon judicial review of #&LJ’s finding that a claimant 3ot disabled within the meaning
of the Social Security Act is not whether the claiirsg, in fact, disabled, but whether the ALJ “uses

the correct legal standards and the sieaiis supported by substantial eviden&otidy v. Astrue
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705 F.3d 631, 636 (7th Cir. 2013) (citi@gConnor-Spinner v. Astry&27 F.3d 614, 618 (7th Cir.
2010);Prochaska v. Barnhard54 F.3d 731, 734-35 (7th Cir. 200Bgrnett v. Barnhart381 F.3d
664, 668 (7th Cir. 2004)). “[l]f the Commissioner coitsyan error of law,” the Court may reverse
the decision “without regard to the volumeseidence in support of the factual findingé/hite v.
Apfel 167 F.3d 369, 373 (7th Cir. 1999) (citiBgnion v. Chater 108 F.3d 780, 782 (7th Cir.
1997)).

At a minimum, an ALJ must articulate his aysa$ of the evidence iarder to allow the
reviewing court to trace the path of his reasoraéngd to be assured that the ALJ considered the
important evidenceSee Scott v. Barnhar297 F.3d 589, 595 (7th Cir. 200®iaz v. Chater55
F.3d 300, 307 (7th Cir. 1995Freen v. Shalala51 F.3d 96, 101 (7th Cir. 1995). An ALJ must
“build an accurate and logical bridge from thed®nce to [the] conclusion’ so that [a reviewing
court] may assess the validity of the agencyislfidecision and afford [a claimant] meaningful
review.” Giles v. Astrug483 F.3d 483, 487 (7th Cir. 2007) (quotiBgott 297 F.3d at 595)kee
also O’Connor-Spinner627 F.3d at 618 (“An ALJ need not specifically address every piece of
evidence, but must provide a ‘logical bridgetween the evidence and his conclusionguijawski
v. Halter, 245 F.3d 881, 889 (7th Cir. 2001) (“[T]he ALasalysis must provide some glimpse into
the reasoning behind [the] decision to deny benefits.”).

DISABILITY STANDARD

To be eligible for disability benefits, a alaant must establish @h he suffers from a
“disability” as defined by the Social Security thand regulations. The Act defines “disability” as
an inability to engage in any substantial gdiafcttivity by reason of any medically determinable
physical or mental impairment that can be expected to result in death or that has lasted or can be

expected to last for a continuous period oflass than twelve months. 42 U.S.C. 88 423(d)(1)(A),
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1382c(a)(3)(A). To be found disabled, the claifgamhpairment must not only prevent him from
doing his previous work, but considering his agécation, and work experience, it must also
prevent him from engaging in any other type of satigal gainful activity that exists in significant
numbers in the economy. 42 U.S.C. 88 423(d)(2)(A), 1382c(a)(3)(B); 20 C.F.R. 88 404.1520(e)-(f),
416.920(e)-(f).

When a claimant alleges a disability, Societ&ity regulations provide a five-step inquiry
to evaluate whether the claimant is entitled to benefits. 20 C.F.R. 88 404.1520(a)(4), 416.920(a)(4).
The steps are: (1) Is the claimant engaged intantial gainful activity? If yes, the claimant is not
disabled, and the claim is denied; if no, the ingpngceeds to step two; (2) Does the claimant have
an impairment or combination of impairments that are severe? If no, the claimant is not disabled,
and the claim is denied; if yes, the inquiry procsedstep three; (3) Do(es) the impairment(s) meet
or equal a listed impairment in the appendix tarégailations? If yes, the claimant is automatically
considered disabled; if no, then the inquiry proceeds to step four; (4) Can the claimant do the
claimant’s past relevant work? If yes, the clamn@ not disabled, and the claim is denied; if no,
then the inquiry proceeds to step five; (5) Candlaimant perform other work given the claimant’s
residual functional capacity (“RFC”), age, educatiand experience? If yes, then the claimant is
not disabled, and the claim is denied; if ne,¢kaimant is disabled. 20 C.F.R. 88 404.1520(a)(4)(i)-
(v), 416.920(a)(4)(i)-(v)seealso Scheck v. Barnhai357 F.3d 697, 699-700 (7th Cir. 2004).

At steps four and five, the ALJ must considriassessment of the claimant’'s RFC. The RFC
“is an administrative assessment of what wotktesl activities an individual can perform despite
[his] limitations.” Dixon v. Massanari270 F.3d 1171, 1178 (7th C001). The RE should be
based on evidence in the recdCdaft v. Astrue539 F.3d 668, 676 (7th Cir. 2008) (citing 20 C.F.R.

8 404.1545(a)(3)). The claimant bears the burdggr@fing steps one through four, whereas the



burden at step five is on the AlZurawskj 245 F.3d at 88&ee also Knight v. Chates5 F.3d 309,
313 (7th Cir. 1995).
ANALYSIS

Plaintiff seeks reversal and remand for furgmeceedings, arguing that (1) the ALJ should
have found him disabled under Listings 12.04 5286, (2) the RFC is not supported by substantial
evidence, and (3) the credibility determination is deficient. The Court considers each in turn.

A. Listings 12.04 and 12.06

At step three of the sequential analysis, thd Aansidered whether Plaintiff met or equaled
Listings 12.04 (Affective Disorders) and 12.06 (AetyiRelated Disorders), finding that, under the
paragraph B criteria, Plaintiff had (1) mild restrictions in activities of daily living, (2) moderate
difficulties in social functioning, (8moderate difficulties with concentration, persistence, or pace,
and (4) no episodes of decompensation. The ALJ fohetdPlaintiff did not meet either Listing
because he did not have a combination of eitherawngs of “marked” in the first three categories
or a rating of “marked” in aelast one of the first three categeras well as “repeated episodes of
decompensation, each of extended durati8ee?20 C.F.R. § Pt. 404, Subpart P Appx. 1, 88 12.04,
12.06. Plaintiff argues that the ALJ erred in findihgt he had no episodes of decompensation and
in finding only moderate difficulties in socialrictioning; if he had been found to have marked
difficulties in social functioning and repeategisodes of decompensation, each of extended
duration, he would have met a Listing.
1. Episodes of Decompensation

“Episodes of decompensation” is definedha regulations as “exacerbations or temporary
increases in symptoms or signs accompanied by a loss of adaptive functioning, as manifested by

difficulties in performing activities adaily living, maintaining social relationships, or maintaining



concentration, persistence, or pace.” 20 C.F.R. 8§ Pt. 404, Subpart P Appx. 1, 8 12.00.C.4. These
episodes can be “demonstrated by an exacerbiatiepmptoms or signs that would ordinarily
require increased treatment or a less stresgfidtion (or a combintation of the twéd. “Repeated
episodes of decompensation, each of extended durasttiat term is used in the Listings for
mental impairments “means three episodes withyear, or an averagg once every 4 months,
each lasting for at least 2 weekkl’ The Listing further explains that, if the claimant experiences
more frequent episodes of shorter duration or less frequent episodes of longer duration, the ALJ
must use “judgment to determine if the duratiod &unctional effects of thepisodes are of equal
severity and may be used to substitute fotlifted finding in a determination of equivalencil”
These episodes may also be inferred from meda@irds that show “significant alteration in
medication,” from documentation of the needdanore structured psychological support system,
or from other relevant information in the recatobut the existence, severity, and duration of the
episodeld.

In finding no episodes of decompensation, Ahd noted that Plaintiff was hospitalized
twice as a result of his severe mental impairsent found that neither was of sufficient duration.
(AR 19). The ALJ also found that, in both instand@aintiff “rapidly improved with appropriate
treatment such that the severity of the decorsgimy event does not mabe level of severity
required under Listing 12.001d. (citing Ex. 1F, 2F (AR 223-4849-82)). The Court finds that
substantial evidence supports the ALJ’s detertionahat Plaintiff did not experience “repeated
episodes of decompensation, each of extended duration.”

Although Plaintiff is quick to note his two hospitzations, he fails to explain that the first
lasted just one day, from March 9 to March 10, 2011, and the second lasted three days, from July

5to July 8, 2011See(AR 251-72273-82). Neither hospitalization lasted the requisite two weeks.



Plaintiff also makes much of his treating psychologist’s statement that the harassment
Plaintiff experienced at his work resulted in gsylogical decompensation to the level that he was
psychiatrically hospitalized.” (AR 375). That Ipislization was the first hospitalization from
March 9 to March 10, 2011, and was not a separate, third event.

Plaintiff suggests that the Aldid not properly exercise his judgment regarding other events
that could be considered as functionally equgathe episodes of decompensation necessary to meet
a Listing. Plaintiff notes the events surrounding tha$sment at work thatdd him to quit his job
and be hospitalized, suggesting that togethes\kats constitute an episode of decompensation of
longer duration. Plaintiff also notdéisat he continued to havelfsmflicted burns in 2011, that his
medications were occasionally changed, and thabhenued to experience distress in both social
and public settings. Plaintiff's treating theistpBrian Dieckmann, Psy.D., opined on January 12,
2012, that “[a] return to work #tis time may set [Plaintiff] up for job related failure directly related
to returning to a setting assated with traumatic experiences and the associated psychological
decline.” (AR 375). During each hospitalization, Rtdf reported having injured himself and both
hospitalizations resulted in a change of medication.

However, none of these events alone axambination are significant enough to challenge
the ALJ’s judgment as to episodes of decompemsakior example, Plaintiff notes changes in his
medications Abilify and Celexa but offers no eande or argument that they were anything other
than changes from an initial to a recommended dosage or a routine adjustment in the course of
treatment; in other words, he has not demonstrated that the increase was “significant.” In his reply
brief, Plaintiff points to medid¢an changes on March 9, 2011, but tisghe day that Plaintiff was
admitted for his first hospitalization. (AR 235-36, 237). Even if the month period in which Plaintiff

was adjusting to medication constituted an episBtientiff did not suffer repeated episodes. The



two hospitalizations occurred at the outset of histaddealth treatment and were not repeated over

the course of two years before the ALJ’'s decisidso, as correctly recounted by the ALJ, several

of Plaintiff's behaviors improved, including im@nts of self-harm, and he showed clinical
improvement with using several techniques. Althoagidiscussed in more detail below, Plaintiff
continued to suffer severe symptoms regarding social functioning, there were no exacerbations or
temporary changes that would rise to the level of an episode.

Plaintiff argues that the ALJ impropeniglied on the September 20, 2011 opinion of Dr.
Kladder, the state agency doctor, that there were no episodes of decompensation because it is not
clear whether Dr. Kladder had access to the hospitalization re@ed$éAR 314). However,
Plaintiff's speculation is belied by the contenttioé records Dr. Kladder specifically discusses,
namely (1) the Mental Status Examinatiorbof McKian, dated September 6, 2011, which details
the hospitalizations (describing them each as “one week” in duration), and (2) the June and July
2011 records from treating psychiatrist Dr. Hasd treating psychologist Dr. Dieckmann, which
note the July hospitalizatioBee(AR 291, 293, 295, 298). Dr. Kladder also discussed the content
of the treatment notes from June 2011, includiregrf@ff's daily activities as recounted to Dr.
Dieckmann during therapy. (AR 314). Although DraKder did not mention the hospitalizations
in his report, given that the hospitalizations wegorted as being of gnh week in duration, the
evidence supports his finding that there were no episodes of decompensation.

Unlike inLarson v. Astrug615 F.3d 744, 750 (7th Cir. 2010ited by Plaintiff, no medical
source, treating or otherwise, opined that Riffimad “repeated episodes” of decompensation that
equal a Listing. Thus, this is not a casevimch a medical source found sufficient episodes of

decompensation and the ALJ found otherwise.



Finally, Plaintiff argues that hdid not experience the vdgnhprovement” suggested by the
ALJ. Although he was not relieved of all symptofokowing the two hospitalizations, such as the
amount of time he spent in bed, burning himself for several months afterwards, or his ongoing
difficulties with social functioning, the recordsawv that Plaintiff significantly improved following
each hospitalization, and the ALJ accurately dised the hospitalization records in the decision.
For example, the ALJ noted the improvement of Plaintiff's GAF scores from 20 upon admission to
50 upon discharge for both hospitalizatidBegAR 21, 256, 274-75). The ALJ also noted that, as
Plaintiff “became more compliant with treatmemid abstinence from substances, his GAF scores
improved such that they have consistently rangehe mid-fifties.” (AR 21 (citing Exs. 9F, 15F));

(AR 330-71, 388-475). The ALJ then noted thatmltis “trend towards improvement continued

in 2012.” (AR 22 (citing Ex. 15F)); (AR 388-475). @/ALJ noted, as is supported by the record,
that Plaintiff had “continued success at usinging techniques and relaxation exercises to avoid
engaging in self-harming behavior as he had dotteepast, even in spite of decreased frequency
of treatment sessions.” (AR 22 (citing Ex. 15H)he ALJ did not ignore the fact that Plaintiff
continued to have difficulties, despite improvement since hospitalization, noting that Plaintiff
continued to have physical shakiness, difficujtyeting his mind before sleeping, and difficulty
tolerating the social interaction involved with a garage sale.

The Court will not re-weigh the evidenceathwas properly coimdered by the ALJSee
Shideler v. Astrues88 F.3d 306, 310 (7th Cir. 2012) (“Wenmat reweigh the evidence or substitute
our own judgment for that of the ALJ; if reasbteaminds can differ over whether the applicant is
disabled, we must uphold the decision under revjeBubstantial evidence supports the ALJ's

finding that Plaintiff did not suffer repeatedsmdes of decompensation, each of extended duration.
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2. Social Functioning

Under the Listings, “social functioning” describes a claimant’s capacity to interact
independently, appropriately, efftively, and on a sustained basith other individuals. 20 C.F.R.
8 Pt. 404, Subpart P. Appx. 1, § 12.00. Impaired social functioning may be demonstrated by “a
history of altercations, evictionfiings, fear of strangers, avoidaamof interpersonal relationships,
or social isolation.”ld. In contrast, strength in social functioning may be demonstrated by the
“ability to initiate social contacts with others,mamunicate clearly with others, or interact and
actively participate in group activitiesltl. A “marked” limitation in social functioning is not
defined by a specific number of different behasibut rather “the nature and overall degree of
interference with function.Id.

The ALJ found that Plaintiff hamoderate difficulties in sociflinctioning; Plaintiff argues
that the evidence supports a finding of markeddiffies in this category. In his decision, the ALJ
acknowledged the record evidence that Plaintiff avoide/ds, is socially isolative on a daily basis,
lacks motivation to get out of bed, and exhiibgne shaking and crying behavior in the presence
of treating professionals. (AR 1&jowever, the ALJ also found that the presence of appropriate
treatment, Plaintiff “attends social get-togetheitt family and friends, communicates with people
via Facebook, attends public events such as thesgiand goes to Wal-Mart and grocery stores to
shop for needed items.” (AR 18) (citing Ex. 4E, 4F, 5R, 9F, 15F).

When scrutinized, the evidence of recdaks not support the ALJ’'s characterization of
Plaintiff's social functioning. The ALJ discounts the severity of Plaintiff’'s agoraphobia and social
isolation by cherry picking the only social eventsha record and paints them as illustrative of a

much richer social life.
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First, the reference to a social get-togettind Facebook is froBr. Dieckmann’s June 22,
2011 treatment record that Plafhtvent to a barbeque with sonfiiends he reconnected with on
Facebook. However, the same treatment record explains that he “was eaddarpgpcess|] . . .
his anxiety around going to therba:q.” (AR 290). Two weeks latevas his second hospitalization.
In August 2011, Plaintiff reported to Dr. Dieckmathiat he had to leave a wake after 20 minutes
because “he had to get out.” (AR 337). Plaintiftaded the circus with friends in approximately
November or December 2011, but he went to an early performance that was less well attended and
reported that “he could not have done it withgahax.” (AR 361). In M& 2012, Plaintiff reported
to Dr. Dieckmann that he had recently been afiiend’s house helping with yard work when he
realized a garage sale with over thirty peopls g@ing on at the house; had a panic attack and
had to leave. (AR 391). At the same visit, Pl&iméported that he did not plan to go to a Memorial
Day party in Chicago because it would have remflitaking the South Shore train and the “L,” to
which he commented: “not like that won't tuwat bad.” (AR 391). Platiff reported on December
15, 2011, that he was going to jpieked up by his brother for Christmas to spend time with his
family, (AR 354), and in January 2013, Plaintifported that he spent the holidays with his
brother’s family, (AR 441). However, in his testny, he stated that he only sees his family on
holidays, indicating that these were uncommaoenés. In the January 2013 note, Plaintiff reported
that his only outing was to visit friend. (AR 441). The only reference to Wal-Mart is in the May
26, 2013 treatment note by Kimberly Meyer, M(i@ho replaced Dr. Hess as Plaintiff's treating
psychiatrist in Spring 2012) thatetiff's last outing was to visit a friend, being to Wal-Mart. (AR
445). In his testimony, Plaintiff explained thatusually does his grocery shopping at midnight so

that he can avoid crowds of people. (AR 53, 55).
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When the events cited by the ALJ are examined, the evidence depicts an individual who
leaves social situations immediately whereheounters a crowd, attends family functions only at
the holidays, and shops late at night to avoid crowds, all of which appears to constitute fear of
strangers, fear of crowds, avoidt of interpersonal relationshj@sd social isolation. The ALJ’s
downplay of the facts to suppottiading of only moderate limitatiorsuggests that Plaintiff in fact
has marked limitations in social functioning. In didah, as discussed in the next section below, the
ALJ interpreted the treatment records regardingg@anctioning in a manner inconsistent with the
treating physicians’ medical source statements, which also support marked limitations in social
functioning.See Mason v. Barnhar325 F. Supp. 2d 885, 900, 904 (E.D. Wis. 2004). This is not
a matter of the ALJ not discussing every piecewidience, as suggested by the Commissiceer,

(Def. Br. 5 (citingSimila v. Astrug573 F.3d 503, 516 (7th Cir. 2009t rather the ALJ implying

that the evidence discussed means somethingtbtrewhat appears on its face to support a finding

of moderate rather than marked limitations. Thus, because the ALJ did not provide a complete
picture of these limited events, the ALJ did batlt an accurate and logical bridge between the
evidence and his conclusiodBee Godbey v. Apfé38 F.3d 803, 808 (7th Cir. 2000).

However, to the extent the step three detesition is concerned, the error regarding the
degree of limitation in social functioning is harsdeBecause there is not another marked limitation
in a functional area or sufficient episodesdecompensation, even if the ALJ had found that
Plaintiff had a marked limitation in social furening, Plaintiff would not have met a Listing.
Therefore, the ALJ did not err fmding that Plaintiff's impairments do not meet Listings 12.04 and
12.06. But, as discussed in the next section, rkeddimitation in social functioning does impact

the RFC.
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B. Residual Functional Capacity

Plaintiff argues that the ALJ erred inrfoulating his RFC by improperly weighing the
opinions of his treating doctors, arguing thag¢ tALJ inflated Plaintiff's social capabilities,
erroneously suggested Plaintiff’'s conditionproved, and relied on unsupported state agency
opinions.

The RFC is a measure of what an individten do despite the limitations imposed by his
impairmentsYoung v. Barnhart362 F.3d 995, 1000 (7th CR004); 20 C.F.R. 88 404.1545(a),
416.945(a). The determination of a claimant’s RF&legal decision rather than a medical one. 20
C.F.R. 88404.1527(e)(1), 416.927(e)igz 55 F.3d at 306 n.2. The RFC is an issue at steps four
and five of the sequential evaluation process must be supported by substantial evidence. SSR
96-8p, 1996 WL 374184, *3 (July 2, 199€)lifford, 227 F.3d at 870.

“RFC is an assessment of an individual’'digbto do sustained work-related physical and
mental activities in a work setgnon a regular and continuingdis A ‘regular and continuing’
basis means 8 hours a day, for 5 days a weed equivalent work schedule.” SSR 96-8p at *1.
“The RFC assessment is a function-by-functissessment based upon all of the relevant evidence
of an individual’s ability to do work-related @gties.” SSR 96-8p, at *3. The relevant evidence
includes medical history; medical signs and lalbany findings; the effects of symptoms, including
pain, that are reasonably attributed to a medicltgrminable impairment; evidence from attempts
to work; need for a structured living enmiiment; and work evaluations, if availaldi. at *5. In
arriving at an RFC, the ALJ “must consider alkegations of physical and mental limitations or
restrictions and make every reasonable effort snenthat the file contains sufficient evidence to

assess RFCIY.
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As for Plaintiff's mental RFC, the first ALJ gave “partial weight” to the state agency
psychological consultant’s mental assessment,rfgqthat it was not sufficiently restrictive on the
basis that the evidence supported not only limitations in social interaction but also in the ability to
concentrate and persist in work activity. Plaintiff does not dispute this determination.

However, Plaintiff argues that the ALJ therred by giving only “little weight” to the
January 1, 2012 medical source statement dhbigpist Dr. Dieckmann, and the January 17, 2012
medical source statement of his psychiatrist Drydigboth of whom treate@laintiff at Regional
Mental Health and both of whom opined thaaiRliff had, at best, fair, poor, or no ability to
consistently engage in work activity. (AR 22-2Bpth doctors checked the box for “poor/none” for
Plaintiff's ability to relate to co-workers, dealtivthe public, deal withvork stresses, and relate
predictably in social situations. (AR 373-B%:7-78). Dr. Meyer additionally checked “poor/none”
for the ability to interact witBupervisors; function independently; understand, remember, and carry
out complex job instructions; understand, remember, and carry out detailed, but not complex, job
instructions; and behave in an emotionally stable manner. (AR 377-78). In his “basis for
assessment,” Dr. Dieckmann explained that PfEsxymptoms increased in early 2011 as a result
of a hostile work environment that “resultedosychological decompensation to the level that he
was psychiatrically hospitalized.” (AR 375). Mieckmann commented that Plaintiff “experiences
significant distress in social and public settings. ineto work at this time may set [Plaintiff] up
for job related failure directly related to a setting associated with traumatic experiences and the
associated psychological declin&d” Dr. Meyer based her assessment on the diagnoses of major
depressive disorder and panic disorder anithestressors of being unemployed, having difficulty
accessing health care, and financial difficultids. Meyer completed a second medical source

statement over a year later on April 24, 2013, giving the same opinion.
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An ALJ must give the opinion of a treatidgctor controlling weight if (1) the opinion is
supported by “medically acceptable clinical and labany diagnostic techniques” and (2) itis “not
inconsistent” with substantial evidence of recé@dhaaf v. Astrue502 F.3d 869, 875 (7th Cir.
2010). “An ALJ must offer ‘good reasons’ fosdbunting the opinion of a treating physicia®cbtt
v. Astrue 647 F.3d 734, 739 (7th Cir. 2011). If an ALJ determines that controlling weight is not
appropriate, the ALJ must then decide whatight to assign to the opinion. 20 C.F.R. 88
404.152(c), 416.927(c);SSR 96-2p, 1996 WL 374188 (Jul. 2, 18@B)nidt v. Astryet96 F.3d
833, 842 (7th Cir. 2007).

The reason given by the ALJ for assessing “little weight” to the medical source statements
of Dr. Dieckmann and Dr. Meyer was that the opinitare not consistenth the [doctors’] own
notations of progress made by the claimantyrcpstherapeutic treatment both as regards his ability
to socially interact and his ability to concexte upon and persist in activity.” (AR 23). The ALJ
supported this reasoning by citing Exhibits 10F, 11F, and 16F. However, those exhibits are not
treatment records but rather are the three medical source statements themselves. More importantly,
the ALJ provided no explanation of how or whgbrtions of the doctors’ treatment records are
inconsistent with their opinions.

The ALJ is correct that Plaintiff was stibed after his hospitalizations and showed
improvement in his ability to use certain techniguamprove his attitude and avoid self harm. For
example, Plaintiff's thoughts of self-harm orliafion of self-harm continued for several months
in 2011 but then stabilizeBeg AR 337) (8/25/2011) (self-harm)AR 339) (9/8/2011) (self-harm);

(AR 346, 350) (10/20/2011) (self harm); (AB®4) (12/15/2011) (no self-harm); (AR 396)
(8/9/2012) (same); (AR 401) (10/4/2012)p1ge); (AR 403) (10/18/2012) (same); (AR 404)

(11/15/2012) (same). In June 2012, Dr. Dieckmanmdhdhat interventions appeared effective
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because Plaintiff took the lead in making commeatiout his progress and was more accurately able
to appraise his growth. (AR 393).

However, the records do not suggest significant improvement in his ability to function
socially. The more recent records continue to i Plaintiff spent the majority of his day at
home, watching television, and piag with his cat, in isolatiorSeq AR 403, 405-06, 439). In the
paragraphs leading up to the weighing of the opinion evidence, the ALJ discussed the treatment
records and noted, as he did at step 3, tlaanti#f shopped at Wal-mart and visited with his one
friend to show improvement in his symptomology, “particularly as regards his ability to persist in
activity and engage in social interaction.” (AR 22pbwever, as discussed in the previous section,
the ALJ misstated the record by stating that Plitilerat[ed] the social interaction involved with
a garage sale,” when in fact he left the friend’s house with a panic attack when he observed the
crowd of people in May 2012. (AR 22); (AR 395)y17/2012). Although the ALJ represents that
there were “repeat” outings with a friend, thes@nly one record of going to Wal-mart, and the
reports to Dr. Dieckmann of seeing his onenfti@re sporadic. Although Plaintiff saw his family
at the Christmas holiday both years, the Alfihsling that Plaintiff engaged in “family social
gatherings” implies more than the limited nataf¢he two events. (AR2). There are only a few
other references to socialization in the record-eating to the circus that required Plaintiff to
medicate with Xanax to make it through the shobadeque that Plaintiff described as a stressor
to Dr. Dieckmann, and a wake that Plaintiff had to leave after 20 minutes. There was also one time
when Plaintiff socialized with neighbors, but hesfipurchased vodka to be able to engage in the
social interaction. (AR 396). The ALJ also suggeshed Plaintiff reinstating his drivers license
somehow demonstrates social interaction; but the record does not indicate whether Plaintiff

reinstated his license online or in person. These sporadic events, which took place over two years,
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are not inconsistent with the treating medsmlrce statements of Dr. Dieckmann and Dr. Meyer,
nor do they suggest progress in social functioning.

As noted by the ALJ, Plaintiff continued thsplay shaking or nervous affect with Dr.
DieckmannSee(AR 345) (9/22/2011); (AR 361) (123/2011); (AR 363) (1/12/2016); (AR 388)
(4/5/2012); (AR 395) (7/12/2012); (AR 3968/9/2012); (AR 397) (8/23/2012); (AR 404)
(11/15/2012). And, Plaintiff remained iscdat On May 31, 2012, Dr. Dieckmann noted that
Plaintiff reported continued experiences of atyand panic. (AR 392Dn June 14, 2012, Plaintiff
reported more isolation and that his atyxihad not improved.(AR 393). On August 23, 2012,
Plaintiff reported increased feelings of anxiety @odr sleep and that he “has not felt right in at
least two weeks.” (AR 397). On October 4, 2012, Plaintiff reported that he remained isolated and
nervous of others. (AR 401). On October 18, 2®aintiff reported remaining isolated although
feeling less depressed over the previous week. (AR 403).

On both November 29, 2012, and December 13, 204t presented as appearing within
normal limits within most areas, and his affees normal with some restricted affect. (AR 405,
406). However, Plaintiff reported that he tianed to isolate himself in his apartmddt.Although
Plaintiff's therapy sessions with Dr. Diecknraended because he had reached the maximum
number of visits permitted under Medicaid, heteared to see Dr. Meyer for medication. And, in
April 2013, Dr. Meyer gave Plaintiff the same ratings in an updated medical source statement,
indicating that Plaintiff could not work. (AR 47.Dr. Meyer’s treatmemtotes for January 29, 2013,
and February 26, 2013, show repartgeeling better, keepinigusy around the house, feeling sad
on his mother’s birthday, no crying spells, sleefiatier, and a good appetite. But, Plaintiff's only

outing was the trip to Wal-Mart. (AR 443, 445).
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The Commissioner’s response brief wholly failsttress Plaintiff's criticism of the ALJ’'s
assessment of Plaintiff’'s social functioniigge(Def. Br. 6). Instead, the Commissioner quotes the
ALJ’s reasoning at step three regarding the dtnestional areas of “activities of daily living” and
“concentration, persistence or pace,” neither of which Plaintiff is challen§ee(Def. Br. 6
(quoting AR 18, 19)).

In this case, the only reason given by the Adrdiscounting the opinions of Dr. Meyer and
Dr. Dieckmann is that the opinions are inconsistent with their own treatment records. An ALJ is
entitled to discount the medical opinion of a treaphgsician if it is inconsistent with the opinion
of a consulting physician or when the treating phgsis opinion is internally inconsistent, as long
as the ALJ gives good reaso@ampbell v. Astrues27 F.3d 299, 306 (7th Cir. 201@chaaf602
F.3d at 875Skarbek v. Barnhar890 F.3d 500, 503 (7th Cir. 2004he ALJ in this case did not
give good reasons because he did not explain how the opinions are inconsistent with the treatment
records, and, the ALJ’s conclusions about impnoset in social functioning are not supported by
substantial evidence. Nor is there other substaidénce in the record that contradicts or conflicts
with the opinions. SSR 96-2p. Thus, substantiaence does not support the weight given by the
ALJ to the treating mental health opinions.

When atreating source’s opinion is not giventecolling weight, the ALJ must apply several
factors to determine the weight to give the amrand must give good reasons for the weight given
to the treating source’s opinioBee20 C.F.R. 88 404.1527(c)(2), 416.927(c)@e also Schaaf
602 F.3d at 875. The factors are the length efttkatment relationship and the frequency of
examination, the nature and extent of theatment relationship, supportability, consistency,
specialization, and other factors such as the fanityliaf a medical source with the case. 20 C.F.R.

88 404.1527(c), 416.927(c). Plaintiff argubat the ALJ erred by nekplaining how these factors
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were applied. In this case, because the regs@m by the ALJ is nasupported by the evidence,

the absence of any discussion of how the ALJ weighed these factors is p&ljoaiare Henke

v. Astrue 498 F. App’x 636, 640 n.3 (7th Cir. 2012) (“TAEkJ did not explicitly weigh every factor

while discussing her decision to reject Dr. Preciado’s reports, butidmote the lack of medical
evidence supporting Dr. Preciado’s opinion, and its inconsistency with the rest of the record. This
is enough.”). Dr. Dieckmann treat&daintiff biweekly for 18 morits, and Dr. Meyer treated him

for over a year. Both were knowledgeable about Plaintiff's repeated self-inflicted wounds,
hospitalizations, and social phobia. Moreover, the doctors’ medical source statements are
remarkably similar and, thus, are consistent with each @berpare Herrmann v. Colvjii72 F.3d

1110, 1111 (7th Cir. 2014). Generally, the more consistent an opinion is with the record as a whole,
the more weight it is given. 20 C.F.R. 88 404.18%A(, 416.927(c)(4). Thus, the ALJ's failure to
discuss any of the other factors leaves the Gaitin no basis on which to find that the assigned
weight is supported by substantial evidence. Rehigarequired for a proper consideration of the
opinions of treaters Dr. Meyer and Dr. Dieckmann.

Plaintiff also argues that his social limitations impact the availability of jobs. He reasons that
the job of kitchen helper identified by the vocational expert “seems pretty similar” to his prior
employment with the exception ofree of the job responsibilities.i8ilarly, Plaintiff notes that a
hospital cleaner works in a hospital where theedaige numbers of people, and that the position
of janitor may also require being near large graofgseople. Thus, Plaintiff argues that, because
his difficulties with crowds of people were nobperly factored into the RFC, these jobs may not
be appropriate in light of his social limitatiori®ecause this case is being remanded, the ALJ will
have an opportunity to clarify with the vocatibeapert, if necessary, whether the available jobs

sufficiently account for Plaintiff's social limitations.
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As for his physical RFC, Plaintiff contendsitlygout should have been considered severe at
step two or incorporated in the RFC. On September 16, 2011, state agency consultant Dr. Sands
opined that Plaintiff did not have a seveigysical impairment. (AR 311). The ALJ gave his
physical assessment “great weight” on the basis that it was consistent with the record as a whole.
(AR 22). At step two, the ALJ concluded that Plits gout was not “severénoting that there was
no imaging of the joints, “treatment has besweedingly conservative, consisting essentially of
nothing other than an ongoing regimen of Meloxicahch predates both the claimant’s alleged
onset date and cessation of substantial gainfuliggtiand that assessments of Plaintiff's gait and
peripheral joint function consistently indicate th& gait is normal, his joint range-of-motion is
within functional limits, and his fine-motor fution is intact. (AR 17-18). These statements are
supported by the evidence of record.

Plaintiff remarks that “gout” is noted many times in the record, citing pages 48, 59-60, 308-
10, 479-81, and 492 of the administrative record. Whé#se citations reference gout, none requires
reversing the ALJ’'s determination. The first page cited is Plaintiff's testimony that he takes
medication for his gout. (AR 48). However, there is no testimony or evidence that his igoiut is
controlled with medication and diet, and, in fdu,testified that it is controlled. (AR 59-60). The
reference to gout at page 308 of the recor®lantiff’'s recitation of his medical history to
consultative examiner Dr. A. Perez; Dr. Pesephysical examination findings of Plaintiff's
extremities were all normal. (AR 308-10). On a Jlg012 treatment record, there is a notation of
“Gout NOS” under “current problems,” and the same record lists the Meloxicam prescription to treat
gout. (AR 479-80). Another citation is to thebirgary 23, 2011 treatment note from his regular
treating nurse practitioner for his hypertension that he had a “past history” of “gouty arthritis”;

however, there is no record of treatment at that time for gout. (AR 492). The last citation is to

21



Plaintiff's testimony about his ability to stand, IRl&intiff fails to notehis testimony that his gout
is controlled as long as he eats a proper @hdR 59-60). Plaintiff alsonotes that his former
employer reported that he called off of work foearfive times a year because of gout. (AR 196).
But, he nevertheless maintained his employment for 15 years.

The ALJ did not err in the phy=al RFC with regard to Pldiff's gout as it appeared to be
under control with medication. Nor did the ALJ err in giving great weight to the state agency
medical consultant’s physical assessment.

C. Credibility Determination

In making a disability determination, the ALJ steonsider a claimant’s statements about
his symptoms, such as pain, and how the symgptaffect his daily life and ability to woree20
C.F.R. 88 404.1529(a), 416.929(a). Subjective allegations of disabling symptoms alone cannot
support a finding of disabilityd. The ALJ must weigh the claimBs subjective complaints, the
relevant objective medical evidence, and any other evidence of the following factors:

(2) The individual’s daily activities;

(2) Location, duration, frequency, and intensity of pain or other symptoms;

3) Precipitating and aggravating factors;

(4) Type, dosage, effectiveness, and side effects of any medication;

5) Treatment, other than medication, for relief of pain or other symptoms;

(6) Other measures taken to relieve pain or other symptoms;

(7) Other factors concerning functional limitations due to pain or other

symptoms.
See20 C.F.R. 88 404.1529(c)(3), 416.929(c)(3). “Because the ALJ is in the best position to
determine a witness’s truthfulse and forthrightness . . . a court will not overturn an ALJ’s
credibility determination unless it is ‘patently wrongShideler 688 F.3d at 310-11 (quotation

marks omitted) (quotingkarbek 390 F.3d at 504-05kxee also Prochaskal54 F.3d at 738.

Nevertheless, “an ALJ must adequately explain his credibility finding by discussing specific reasons

22



supported by the recordPepper v. Colvin712 F.3d 351, 367 (7th Cir. 2013) (citimgrry, 580
F.3d at 477); SSR 96-7p, 1996 WL 374186, at *2 (Jul. 2, 1996) (“The determination or decision
must contain specific reasons for the findingcoedibility, supported by thevidence in the case
record, and must be sufficiently specific to make clear to the individual and to any subsequent
reviewers the weight the adjudicator gave ® itidividual's statemen@nd the reasons for that
weight.”).

First, Plaintiff argues that the ALJ used impermissible boilerplate language. The ALJ did
not as there is no reference to the RFC inAb&'s introduction to the credibility determination.
Rather, the ALJ found that “the claimant’s staents concerning the intensity, persistence and
limiting effects of these symptoms are not enticeBdible for the reasons stated in this decision
(AR 20) (emphasis added). This is precisely the type of analysis the Seventh Circuit Court of
Appeals requiresSee Shauger v. Astru&r5 F.3d 690, 696 (7th Cir. 201B)jprnson v. Astrugs71
F.3d 640, 645-46 (7th Cir. 2012).

Next, Plaintiff argues that the ALJ did repecify which parts of his testimony were not
credible. However, the ALJ discussed Plairgiffhprovement following his hospitalization and that
as Plaintiff “became more compliant with treatmamd abstinence from substances,” his condition
improved. (AR 21). As discussed above, the ALJaxdly noted that with “the benefit of ongoing
psychotherapeutic counseling and his medication regimen of BuSpar, Xanax, and Abilify,
[Plaintiff's] abilities towards social interactiaand maintaining concentration did improve, albeit
with some slowing secondary to the claimal#tk of between session compliance.” (AR 21). The
ALJ then detailed the treatment records in 201shtow that Plaintiff continued to improve despite

the evidence of physical shaking and difficuifyieting his mind. (AR 22). The ALJ noted Dr.
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Dieckmann’s treatment notationathPlaintiff continued to succeén using coping techniques and
relaxation exercises to avoid engaging in self-harming behadior.

However, the details cited by the ALJ go taiRtiff's ability to perform activities of daily
living and maintain concentration, persistence, or pace, but, as discussed above, do not show
resolution of his difficulties in social functioning. In contrast, Plaintiff made statements in the
Function Report - Adult that he could not go out in public, did indoor household necessities only,
avoided going out due to agoraphobia, and shdbppenthly for necessities. He also reported
difficulty completing tasks, with concentration, and in getting along with others. (AR 187-191).
These are statements consistent with his hearing testimony two years later as well as the treatment
records and opinions of Dr. Dieckmann and Dr. Me@s remand, the ALJ is directed to re-weigh
Plaintiff's testimony regarding his social functioning once he has re-weighed the treating physician
opinion evidence.

Plaintiff also argues that the ALJ discounted his credibility solely because of objective
evidence. Thisis incorrect a®tALJ relied mostly on Plaintiff's own reports to his treating doctors,
which is not objective evidenc8ee20 C.F.R. 88 404.1529(a), 416.929(a).

As for the ALJ’s reference to the decreaffequency in therapy seions, Plaintiff argues
that he had reached the maximum number of treatment sessions under his Medicaid coverage.
However, the ALJ did not hold the decreased sassagainst Plaintiffin addition, Plaintiff
continued to be seen regularly by Dr. Meyer for medication, and Dr. Meyer kept detailed records
regarding Plaintiff’'s progresas noted above, although Dr. Meyer noted improvement in areas, she

nevertheless gave a medical source statement in April 2013 that did not support improvement.
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CONCLUSION
Based on the foregoing, the Court her&®ANT Sthe relief sought in the Opening Brief
[DE 19], REVERSES the final decision of the Commissioner of Social Security R ANDS
this matter for further proceedings consistent with this Opinion and Order.
So ORDERED this 30th day of March, 2016.
s/ Paul R. Cherry

MAGISTRATE JUDGE PAUL R. CHERRY
UNITED STATES DISTRICT COURT

25



