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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
FORT WAYNE DIVISION

VICTORIA JEFFORDS
Plaintiff,
V. CAUSE NO.:2:15CV-55-TLS

BP PRODUCTS NORTH AMERICA INC.,
incorrectlysued as BP CORPORATION
NORTH AMERICA, INC., MC
INDUSTRIAL, INC., FLUOR
CONSTRUCTORS INTERNATIONAL,
INC., and LINK-BELT CONSTRUCTION
EQUIPMENT COMPANY,

Defendants.

OPINION AND ORDER
This matter is before the Courh the Defendant Fluor Construction International, snc.
Motion for Summary Judgment [ECF No. 175], filed on September 18, 2018. For the reasons

discussed below, the Court GRANTS the Defendant’s Motion for Summary Judgment.

BACKGROUND
On December 22, 2014, Donald Jeffords (Jeffords) filed a Complaint [ECF No. 6] in
Lake CircuitCourt against BP Corporation North America, If&P), MC Industrial, Irc. (MCI),
Link-Belt Construction Equipment Compafiynk-Belt), and FluorConstruction International,
Inc. (Fluor) The Plaintiff alleged negligence claims against BPI, M@t Fluor (Pl.’s Compl.
117-11) and a product liability claim against Liielt (id. §912—-17).Less than a year after
filing his complaintJeffords passd away Victoria Jeffords was substituted as the Plaintiff as

the Administrator of her late husband’s estate [ECF No. 57].
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Defendants BP [ECF No. 94], MCI [ECF No. 94dihd LinkBelt [ECF No. 103] filed
motions for summary judgment, which the Court granted on August 10, 2018 [EF No. 168].
Defendant Fluor filed a Motion for Summary Judgment on September 18, 2018 [ECF No. 175].
The Plaintiff filed her response on November 11, 2018 [ECF No. 181] and Fluor filed a reply on

December 17, 2018 [ECF No. 187].

STATEMENT OF FACTS
On May 4, 2013, Jeffords was working for Central Re@rane (Central Crane) at the
BP Refinery in Whiting, Indiana, when Fall from a crane, the LinlBelt RTG80110. Fluor
had entered into a contract with BP to act as the construnaoageon the Whiting
Modernization Project (WMP Project). BP had engaged Fluor to provide engineering
procurement, and construction management services at the site, specdicallgdnstruction
activity occurring in the lakefront area near atev treatment facilitywhere Jeffords fell from
the craneThe BRFluor contract stated:
14.05 Notwithstanding the other provisions of this Article 14, Contractor
does not guarantee the Work against:
14.05.03 Defects in equipment purchased from eqeptrand material
manufacturers and suppliers of Items furnished by Company or others.
43.01 Except as otherwise set forth in this Contract, nothing under this
Contract shall be construed to give any rights or benefits in the Contract to
anyone other tha@ompany and Contractor, and all duties and
responsibilities undertaken pursuant to this Contract will be for the sole
and exclusive benefit of Company and Contractor and not for the benefit
of any other party(BP-Fluor Contract, BP000169, 191, ECF No. 157-1.)
Central Crane waathird-party contractor that had contracted with BP to provide crane

services on the WMP Projeétluor had no contractual relationskiggth Central CraneThe BR

Central Crane Contract stated:



ARTICLE 4: INDEPENDENT CONTRACTOR

4.01 In the performance of the Work, Contractor is an independent
contractor, shall control the performance of the details of the Work, and
shall be responsible for the results as well as responsible for ensuring that
the performancef the Work is conducted in a manner consistent with
appropriate safety, health, and environmental considerations, including,
but not limited to, Company’s policies thereon...The presence of and the
observation and inspection by Company’s representative(s) at the Work
Site shall not relieve Contractor from Contractor’s obligations and
responsibilities under this ContraddR-Central Contract, BPO00008,

ECF No. 157-3.)

Prior to his death, Jeffords was not deposed and his testimony was not prdeerved.
Jeffords’ Answers to Defendant Fluor’s Interrogatoribeffords stated that his-eeworkers, Rick
Morales and Mitchell Surovik, foreman Mark Richardson, and an unknown electrician from
Meade Electric were in the area when he fell from the crane, but thabhthrean witnessed his
fall. Both Morales and Richardson were deposed, and both testified that they did not see

precisely how the incident occurred.

LEGAL STANDARD

Summary judgment is appropriate “if the movant shows that there is no genpiut dis
as to any material fact and the movant is entitled to judgment as a matter of lavR’ Ead.P.
56. Summary judgment is the moment in litigation where themaowving party is required to
marshal and present the court with evidence on which a reasonable jury could redyindfs
favor. Goodman v. Nat'l Sec. Agency, In621 F.3d 651, 654 (7th Cir. 2010). The court’s role in
deciding a motion for summary judgmerg hot to sift through the evidence, pondering the
nuances and inconsistencies, and decide whom to believe. The court has one task and one task

only: to decide, based on the evidence of record, whether there is any materialafifgettéhat



requires a trial. Waldridge v. Am. Heochst Cor24 F.3d 918, 920 (7th Cir. 1994A tistrict

court should deny a motion for summary judgment only when the non-moving party presents
admissible evidence that creates a genuine issue of materialLizster v. lll.Dep’t of Corrs,

652 F.3d 726, 731 (7th Cir. 201 %yt citing United States v. 5443 Suffield Terra687 F.3d

504, 510 (7th Cir. 20103hen citingSwearnigen—El v. Cook Cnty. Sheriff's Dep®2 F.3d 852,
859 (7th Cir. 2010)). Material facts are those that are outcome determinative ungbglitiedoke

law. Smith v. Severrl29 F.3d 419, 427 (7th Cir. 1997). “Irrelevant or unnecessary facts do not
deter summary judgment, even when in disputiafney v. Speedway SuperAmerica, L&

F.3d 1099, 1104 (7th Cir. 2008). Additionally, a court is not “obliged to research and construct
legal arguments for parties, especially when they are represented by caveaksairi v.

Napolitang 657 F.3d 586, 590 (7th Cir. 2011).

ANALYSIS

Fluor contends that summary judgment is appropriate for the following redspfsuor
owed no duty to Central Crane’s employees; and (2) there is no admissible efridenadich
a jury could reasonably determitie proximate causef Jeffords’sfall from thecrane. The
Plainiff argues that(1) Fluor owed Jeffords a contractual duty of care based upon its contract
with BP; (2) Fluor assumed a duty of care to Jeffords when it assumed duties not spedifeed in t
BP-Fluor contractand(3) there is sufficienevidence of proximate causation of Jeffords’ fall
such that summary judgment should be denied.

Becausehte Court is exercising diversity jurisdiction over this case, Indiana substantive
law appliesSee Erie R.R. Co. v. TompkiB94 U.S. 64 (1938). A aintiff must satisfy three
elements for a negligence claim under Indiana law: (1) that a defendant owedattaty

plaintiff; (2) that the defendant breached the duty by allowing its conduct to al bee



applicable standard of care; and (3) a camspéle injury was proximately caused by the
defendant’s breactryan v. TCI Architects/Eng’rs/Contractors, In€2 N.E.3d 908, 913 (Ind.
2017) (citingGoodwin v. Yeakle’'s Sports Bar & Grill, In&62 N.E.3d 384, 386 (Ind. 2016))he
Plaintiff argues thafluor breached a duty of care to Jeffords because Jeffords fell from a
catwalkon a crane at the worksite that was only thirte@hes wide and sevdaet, one-inch

above the ground but lacked a protected edge or handrail in violation of OSHA regulations.

A. Contractual Duty Owed

Fluor entered into a contract with BP to provide construction management services.
Under Indiana law, construction managers owe a duty for job site employBeiisaieo
circumstances: (1) when the construction manager has contractually assumefbajdotsite
safety; or (2) when the construction manager voluntarily assumes a duily Bitg safetyHunt
Constr. Grpv. Garret, 964 N.E.2d 222, 225 (Ind. 2012) (citiRtan-Tec, Inc. v. Wiggins43
N.E.2d 1212, 1219 (Ind. Ct. App. 1983)).Indiana the longstanding rule is that “a principal
will not be held liable for the negligence of an independent contra&gar 72 N.E.3cat 913.
“This means that when a subcontractor fails to provide a reasonably s&fpaaea, the general
contractor will not incur liability for employee injury, even when such injsiyroximately
caused by the subcontractor negligence. The rationale behind this rule igehata contractor
has little to no control over the means and manner a subcontractor employs to complete the
work.” 1d. at 913 ¢iting Stumpf v. Hagerman Constr. Cor63 N.E.2d 871, 876 (Ind. Ct. App.
2007).There ae exceptiosto thisrule, includingwhen a contractual duty of care imposes a
specific duty on the principdilf a contract affirmatively evinces an intent to assume a duty of
care, actionable negligence may be predicated on the contractualStumgf 863 N.E.2d at

876.



It is undisputed that there is no contract between Fluor and Central Crane. The issue in
this casethen,is whether Fluor's contract with BP created a doitgare that extenddd
Jdfords. The Plaintiff argues thathrough Fluor’s contraetith BP, Fluor assumed a duty “to
whomever is within the scope of the duty regardless if they are parties to ttectonnot.”
(Pl.’s Resp. to Def.’s Mot. for Summ. J. at Bhje Plaintiff argues thatluorassumed a non-
delegable duty of cartrough its contraowith BP, and that it is of no consequence tGantral
Crane and Jeffords were not parties to the BP-Fluor contidgtThe Plaintiff cites to the
Court’s previous summary judgment ruling and argues that the’€statement thapursuant
to the BRFluor contract, Fluor “assumed responsibility for the sdfatjts personnel and the
personnel of othet4Op. andOrder atl1, ECF No. 168 (internal quotatiomarksomitted), is
proof thatthe contract “expressly evince[s] that Fluor has a yaliety for the project site and
for Jeffords, an employee of a subcontractor, in particular and expressly’'Re@$p. to Def.’s
Mot. for Summ. J. at 8.) Fluor argues that the contract does not impose a duty of ctioeds, Je
who wasthe employee of third-party contractor Fluor contendshat the BPCentral Crane
contract is in harmony with the BHuor contractand that the former’s provisions make Central
Crane solely responsible for the safety of its own employees. (Def.’s M&upp. of Mot. fo
Summ. J. at 11.) Fluor notes that the Court, in its previous Opinion and Order, did not actually
consider the language of the agreement as it relates tq &futbrat issue was not before it.
(Def.’s Reply in Supp. of Mottor Summ J. at 4.) Fluor contends that the BP-Fluor contract
languageexplicitly provides that it is not for the benefit of any third-party, and that ieslud
Central Crane and Jeffordéd.

“Whether a duty of care exists is a question of law for the court to decidaf,]” a

“[a]bsent a duty, there can be no negligenBgan 72 N.E.2d at 913 (citations omitte@he



Court did previousltate that the BIFluor contract provides that “Fluor assumed responsibility
for the safety for its personnel and the personnel of others.” (Op. and Ordemaédial
guotationmarksomitted)) The Court also noted that the contract “provides that Fluor is required
to follow certain safety procedures, allows certain BP employeessacocte site, provides that
Fluor can procure certain matdrand equipment for use on the site, and limits which
subcontractors Fluor may hireltd(at 11.) The Court made these observations regarding the BP-
Fluor contract before concluding that “the contract between Fluor and Bifisésta that the
parties dil not intend for BP to assume of a duty of care to the employees of Fluor and other
subcontractors(ld.) The Courtwasnot considering the Fluor contract in oectionwith BP’s
contract with the Plaintit§ employee, Central Cran&/hen the Courtited the BRCentral
contract separatelit notedthat “the contract between BP and Central specifically delegated to
Central the responsibility for ensuring that the work would be safely perdichiihe. at10.) Nor
was it considering the BPluor contract aa whole to determine which specific duties Fluor
contracted to provide to third parties.

The general rule in Indiana law is that “only parties to a contract or those iy pritit
the parties have rights under a contracake Cent. Sch. Corp. v. Jac&Maciejewski, A.lLA. &
Assocs., Architects P.2011 WL 3159834, at *2 (N.D. Ind. July 26, 2011) (quotigC
Diasonics, Inc. v. Majqr674 N.E.2d 1312 (Ind. 1996)). A non-party, however, may enforce the
contract if thenon{party can demonstrate thatisea thirdparty beneficiaryld. A third-party
beneficiary contract is one in which the promisor has a legal interest inrpanfoe in favor of
the third party, and in which the performance of the terms of the contract betveeparties
must necessamgsult in a direct benefit toreon-party which was so intended by the parties.

re Estate of VoiwWendesse518 N.E.2d 1332, 1337 (Ind. Ct. App. 1993). BHeged thirdparty



beneficiarymust show: (1) a clear intent by the actual parties to the contract to benefit the third
party; (2) a duty imposed on one of the contracting parties in favor of the third gradt(3)
performance of the contract terms is necessary to render the third party aatiedittibtended

by the parties to the contratiuhnow v. Horn760 N.E.2d 621, 628 (Ind. Ct. App. 2001).

“Whether or not one is a thindarty beneficiary is a fact question deglwith the intent
of the contracting part&’ 1d. at 624.Among these factors, the intent of the contracting parties to
benefit the thireparty is the controlling facto€entennial Mortg., Inc. v. Blumenfelgd5
N.E.2d 268, 276 (Ind. Ct. App. 200T)he intent necessary to the thpdrty’s right to sue is not
a cesire or purpose to confer a particular benefit upon the plairg-nor a desire to advance his
interest or promote his welfargl. at 275—-76 .Rather the intent manifestd must be that the
promising parties shall assume a direct obligation to the allegeeptinitgl Id.

The BRFluor contract was not designed to confer a benefit to a plairys namely the
Plaintiff. The BRFluor contract specifically states that Flushall not be responsible for . . .
safety precautionsf any. . . other third parties, of any tier including Company’s Third Party
contractors and vendors, providing services for the WMP Project.” (BP-Fluor Ciod#a03.01,
BP000169, ECF No. 157-1Additionally, the BRFluor contracstates thatnothing under this
Contract shall be construed to give any rights or benefits in the Contragbtweasther than
Company and Contraatd (1d.)

TheBP-Central Crane contrastateghat Central Crane: “shall control the performance
of the details of the Work, and shall be responsible for the results as well as regdonsibl
ensuring that the performance of the Work is conducted in a manner consistent with ajgpropri
safety, heah, an environmental consideration, including, but not limited to, Company’s policies

thereon.” (BPCentral Crane Contract, 4.01, BPOO0008, ECF No. 15TH®)contract also states



thatCentral Cranés responsible for maintaining the safety of its own @ygés. The contract
states. “Contractor agrees, as to its employeggents, and representatives and those of any of its
subcontractors and vendors as well as third parties, to accept the duty of and bear the
responsibility for inspecting (and maintainiimga clean and safe state) the Contractors
immediate Work Area and all machinery, equipment, facilities, supplies..-O@Rral Crane
Contract, 6.04.) Further, the Contract not¢ghe inspection and approval by Company’s
representative of any equipmemtassociated items shall not relieve Contractor of any of its
responsibilities and duties hereunder.” (BP-Central Contract, 11.03.)

Fluor’s construction management services were rendered for the sole beB&fjitoé
project owner. In this case, whehe BRFluor contract provides that BP and Fluor intended no
benefit to norparties including the Plaintiff, it does not support a duty of job site saBsg,

e.g, Hunt, 964 N.E.2d at 227-2& comparison,ite Central Crane contraanequivocally
delegates responsibility to Central Crane for project safety, equipmetyt, safdemployee
safety.“Under Indiana contract law, the construction of an unambiguous contract is a question of
law for the court to decidelnnovative Piledriving Prod., LLC v. Unisto 03006 WL 1843498,
at *5 (N.D. Ind. June 30, 2006). “The standard for determining contractual ambiguhgtisex

a reasonable person would find the contract subject to more than one interpretatioryirig appl
this standard, courts will give a word or phrase its usual meaning unless thetcorites taken
as a whole and considering its subject matter, makes clear that the partiesiateotther
meaning.”Zimmer, Inc. v. Nu Tech Med., In64 F. Supp. 2d 850, 860 (N.D. Ind. 1998jing

Trs. of First Union Real Estate v. Manded87 F.2d 1286, 1291 (7th Cir. 1993)). Ambiguous
contracts, subject to more than one construction, are inappropriate for summargntdg

Innovative Piledriving Prod., LLC2006 WL 1843498 at *5[here is nambiguity here. The



Plaintiff has failed to meet his burden to establish himself as aphitgt beneficiary to the BP
Fluor Contract.

The Plaintiffargues that the plain reading of these contraetans that Fluor is “free to
carry out any inspection or observations incompetently with no obligations to apylparto
Central Crane also having a contractual safety duty.” (Pl.’'s Resp. t@ D&ft. for SummJ. at
9.) Further, the Plaintiff contends that if the Court finds that Fluor owes no duty to ith&fPla
it contradicts its previous summary judgment rulind.)(The Court does not agree.

A finding that Fluor did not owe a contractual duty of cartheoPlaintiffdoes not mean
that Fluorwaspermittedto carry ouits duties incompetentlyt meansonly that the BPFluor
contract did not creatend definea duty of caren Fluor that extended to the Plaintdk the
employee of a thirgharty subcontractonr his activities on the crane

Importantly, the duty of care that Fluor owed to the Plaintiff was not previouslyebefo
the CourtNeither was the concept whether the Plaintiff was a thigiarty beneficiaryf
Fluor’s contract with BP. Wheneterminingin its previous Opinion and Order whether BP owed
the Plaintiffa duty of caravith respect to his activities on the cratiee Courtvas presented
with two contracts: BP’s contract with Central Craaed BP’s contract with Fluorhe BR
Central Crane contract delegated to Centrah€ responsibilityo ensure that work would be
safely performegdandincluded provisions emphasizing that Cen@ehnewas an independent
contractor who had full control and direction of the detail, manner, means, and methods of
performing the workThus, the contract between BP and Central Crdemonstratethat the
parties did not intend for BP to assume a duty to Centtaéine’'semployees, includinthe
Plaintiff. BP also had a contract with Fluor in which, the Plaintiff arguestimed a

contractual duty to keep the Plaintiff safe as he performed his duties on thdrcamesidering

10



whether that contract created a duty on BP, the Court found no such lanyd@itjenally, &
the Court notedyhile BP retained measures to require certaingatandardshe contract
provided that Fluor assumed responsibility for the safety of its personnel and thenpeos
others. This, the Court held, did not impose a general duty of care for safety on both(@pties
& Order 11 (citingHunt, 964 N.E.2d at 230-31 (holding “that for a construction manager not
otherwise obligated by contract to provide jobsite safety to assume a legal datg &ér
jobsiteemployee safety, the construction manager must undertake specific sugervisor
responsibilities beyond those set forth in the original construction docuinghisso holding,
the Court was concernaolelywith the duty of BP, not of Fluor. The Couat that timegdid not
determine the extent of the duty Fluor assuamedconstruction manager in light of the
contractual language as a whdtuor, whowas the actual construction manafmrthe WMP
Project (as opposed to the landowner), having now filed its own motion for summary judgment
hasrightly addressed its duti light of the entiréy of the contractual language, including the
language thahe duties and responsibilities under the Contract are for BP and Fluor’s benefit
only and not for the benefit of any thipauty.

The Plaintiff's reliance on an isolated statement in thertZoruling on othetitigants’

summary judgment motiorcnnot overcome the unambiguous contractual language.

B. Contractual Duty Assumed

The Plaintiffalsoargues that, in addition to is alleged contractual duties, Fluor assumed a
duty for safety basedn its conduct and actions on the jobsite, that it violated. (Pl.’s Resp. to
Def.’s Mot. for Summ. J. at 10-11.) The Plaintiff contends that Fluor was respousibbddty

above its contract obligation and assumed a duty to etimisafety othe emplgees of

11



subcontractors, includinggainst fak. (d. at 10.) Fluomargues thait did not voluntarily assume
a duty of safety for the Plaintiff. (Def.’s Reply in Supp. of Mot. for Summ. J)at 7

The Plaintiffs are correct that a duty of care may arise where one partyeass iy,
eithergratuitouslyor voluntarily. Plan-Tec, Inc. v. Wiggins#43 N.E.2d 1212, 1219 (Ind. Ct.
App. 1983) The Plaintiffscontends that Fluawas responsible for safety above its contract
obligation and cites deposition testimony to that effect. (Pl.’s Resp. to D&ft:for Summ. J.
at 10.)The Plaintiff cites Fluor’s safety, hazard evaluation, and risk asses$on employees as
evidence tht it assumed a voluntary duty outside thibse were set fortin the contract. The
Plaintiff argues that Fluor then erred in its duties when it did not perform risgsasents of the
crane operator’s inspection duties or job tasks analydisat(11) Fluor argues that the duties to
which the Plaintiff refers are, in fact, contractual duties. As such, Fluor dekeoine any duties
outside of the BP-Fluor contract. (Def.’s Reply in Supp. of Mot. for Summ J. at 8.)

As the Court noted previously, a construction manager, absent contractual provisions to
the contrary, does not assume a duty of care for the safety of its independetam
employees when the construction manager inspects a site daily for viotztempsoject safety
program, compiles safety reports that suggest corrective action should be taken sooedkist
safety meetings that independent contractors are required to attend, and @eginceependent
contractor to initiate disciplinary procedures when safety programs aepare violated.
Hunt, 964 N.E.2d at 230-31. “[F]or a construction manager not otherwise obligated by contract
to provide jobsite safety to assume a legal duty of care for johsipdeyee safety, the
construction manager must undertake specific supervisory responsibilities beysedét forth

in the original construction documentd’ at 230.

12



Thus, Fluor must have taken some step to assume an obligation outside the bounds of its
contract.In this case, the Plaintiff has not presented evidence that demonstratesdhat FI
performed more obligations than those required under the contract, and therefore has not
established that Fluor assumed a contbasted duty of carén fact, the Plaintifistates that
Fluor did notperform certain duties, which defeats its argument that Fluor assumed a duty in
acting outside of the bounds of the BP-Fluor contract. (Pl.’'s Resp. to Def.’$aviSumm. Jat
11.)

Therefore, the Court finds that thiafRtiff has nosatisfed the first of thehree elements
necessary to establish a negligence claim under Indiaratlzatthe Defendant owed a duty to
the Plaintiff As a construction manager, Fluemuld only be liable to the Plaintiff it
contractually or wluntarily assumed a duty for job site saffitge Plaintiff has failed to
demonstrate the existence of a genuine issue of material fact on either pa@nnédexistence
of an alleged factual dispute will not defeat a summary judgment motion; inteambn-
movant must present definite, competent evidence in rebuBi#its v. Aurora Health Care,

Inc., 387 F.3d 921, 924 (7th Cir. 2004). As such, the Court need not evaluate whether the

Defendant breached a duty or whether the Defendant proximatakyccthe Plaintiff's injury.

CONCLUSION
Therefore, the Court GRANTS the Defendant’s Motion for Summary Judgment [ECF
No. 175].The Clerkwill enter judgment in favor @l theDefendarg and against the Plaintiff.
The Motion for Certification of Final Judgment pursuant to Federal Rule of Civiledioe

54(b) [ECF No. 170], filed by Defendants BP, MCI, and Link Belt is DENIED AS MOOT.

13



SO ORDERED orirebruary 272019.

s/ Theresa L. Springmann
CHIEF JUDGE THERESA L. SPRINGMANN
UNITED STATES DISTRICT COURT

14
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