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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA

VICTORIA JEFFORDS, as administrator )

of the Estate of Donald Jeffords, )
)
Paintiff, )
)
V. ) CAUSENO.: 2:15-CV-55-TLS
)
BP PRODUCTS NORTH AMERICA, )
etal., )
)
Defendants. )

OPINION AND ORDER
Before the Court are Defendant LinkiBEonstruction Equipment Company’s Motion
for Summary Judgment [ECF No. 60], Estatailff Victoria Jeffords’s Rule 56 Motion to
Strike Defendants’ Memorandum of Law@pposition to the Plaintiff’'s Notice of Non-
Opposition [ECF No. 80], and Defendants 88rporation North America Inc., and MC
Industrial (“MCI”), Inc.’s Motion for Leave to ife Nonparty AffirmativeDefense [ECF No. 83].

The parties have informed the Court ttreg pending Motions are ripe for ruling.

FACTS AND PROCEDURAL HISTORY OF THISCASE
On May 4, 2013, Donald Jeffords was injurelile “performing his work duties on a
Link-Belt Crane” at the BP site in Whiting, Indian(Compl. § 6, ECF No. 6.) Mr. Jeffords died
on October 31, 2015, before his deposition wkertar his testimony could be preserveded
Jeffords Obituary 4, ECF No. 61-1.) Victoria Jeffqorilee Estate Plaintiff, filed this lawsuit in
the Lake Circuit Court on December 22, 201€HNo. 6], alleging state law claims for

negligence against the DefendahThe claims presented a theory of premises liability as to

! Unless otherwise specified, the use of the tddefendants” throughout this Order collectively
refers to Defendants BP, MCI, and Link-Belt. While Defendant Fluor Constructors International, Inc.—“a
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Defendants BP, MCI, and Fluor Constructods {{ 7-11), and a theory pfoducts liability as
to Defendant Link-Beltid. 11 12—17). On February 12, 2015, the case was removed to this
Court pursuant to 28 U.S.C. 88 1441 and 14468¢ed upon the diversity of the parties’
citizenship and the amount in controversSe¢eECF No. 1.]

The Defendants filed two separate MotidasSummary Judgnmt—one by Defendants
BP and MCI, the other by Defendant Link-Belbn the grounds that the Estate Plaintiff had
proffered no evidence that the Defendants praxéty caused Mr. Jeffords’s injuries. On August
22, 2016, the Estate Plaintiff moved for an Exien®f Time to File a Response/Reply to
Defendants BP and MCI’'s Motion [EQ¥o. 64], but did not seek axtension of time to file a
response as to the other Motfimstead, the Estate Plaintiff filed a Notice of Agreement of
Non-Opposition to Defendant Link-Belt's Nlon [ECF No. 78] on November 22, 2016, and
attached Email Correspondenc&€fENo. 78-1] with Defendant hk-Belt’'s attorney in which
they stated:

Plaintiff will not challenge Link-Bel® pending Motion foSummary Judgment

by foregoing the filing of a responseydLink-Belt will forego any claim for

attorney fees and costs. In ordeat@womplish this agreement, Plaintiff will

simply not file a response, and Link-Beltlvgimply file a short reply requesting

entry of summary judgment due to tlek of a filed response . . . .
(Email 1, ECF No. 78-23)This Notice of Non-Opposition ledefendants BP and MCI to file a
Memorandum of Law in Opposition to the PI#is Notice of Non-Opposition [ECF No. 79],

on December 2, 2016. In their Memorandum, they argued that if summary judgment was entered

foreign corporation licensed to do business indndi—is also named in the Complaint (Compl. 1 5),
they have not joined in any of the pleadings currently before the Court.

20n March 31, 2017, Magistrate Judge John Martin granted the Plaintiff an extension until
August 1, 2017, to file a response brief as téeDdants BP and MCI’'s Motion for Summary Judgment.
[ECF No. 90]. The Court’'s Order only concerns the Motion for Summary Judgment that Defendant Link-
Belt filed.

3 The Court thinks that this “Short Reply’as docketed as Defendant Link-Belt’s Notice of Non-
Opposition to Defend Link-Belt's Motion for Sumnyatudgment [ECF No. 77], on November 17, 2016.
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in favor of Defendant Link-Belt, then theoGrt would also be required to enter summary
judgment in their favor. In the event tha¢ t@ourt voluntarily dismissed Defendant-Link Belt
alone, they moved in the altextive for leave to file a non-party affirmative defense as to
Defendant Link-Belt.

On December 9, 2016, the Estate Plaintiff filed a Rule 56 Motion to Strike Defendants
BP and MCI's Memorandum [ECF No. 80]. S&rgued that they had no standing to oppose
Defendant Link-Belt's attempts to exit the eas summary judgment, that their Memorandum
was untimely filed, and that their request for aliinre relief violated te Northern District of
Indiana Local Rules. Defendants BP and M@)jgposition to the Platiff's Rule 56 Motion
[ECF No. 84] was filed on December 20, 2016, ardBktate Plaintiff’'s Reply [ECF No. 85]
was entered on December 23, 2016. Also enddnber 20, 2016, Defendants BP and MCI
moved for leave to file a non-party affirmatigefense. [ECF No. 83.] The Estate Plaintiff's
Response to the Defendant’s Motion for LeavEite [ECF No. 86] was entered on December
23, 2016. Finally, in a telephonicrference held on January 25, 2017, the parties informed this

Court that briefing was completed alh the aforementioned pending Motions.

STANDARD OF REVIEW
Summary judgment is warrantaden “the movant shows that there is no genuine
dispute as to any material fact and the movaanigled to judgment as matter of law.” Fed. R.
Civ. P. 56(a). Summary judgment is the momariitigation where the nonmoving party is
required to marshal and present the court wittemxce on which a reasonalpley could rely to
find in that party’s favorGoodman v. Nat'l Sec. Agency, In621 F.3d 651, 654 (7th Cir. 2010).
A court should only deny a motion for summardgment when the nonmoving party presents

admissible evidence that creategeauine issue of material fatuster v. Ill. Dep’t of Corrs.



652 F.3d 726, 731 (7th Cir. 2011) (first citiblpited States v. 5443 Suffield Terra687 F.3d

504, 510 (7th Cir. 2010); then citirByvearnigen-El v. Cook Cty. Sheriff's De$02 F.3d 852,
859 (7th Cir. 2010)). A court’s role in decidiagmotion for summary juahgent “is not to sift
through the evidence, pondering theances and inconsistencies, and decide whom to believe.
[A] court has one task and one task only: ¢écide, based on the evidenof record, whether
there is any material dispute fafct that requires a trialWWaldridge v. Am. Heochst Cor24

F.3d 918, 920 (7th Cir. 1994). Material facts #rese that are outcome determinative under the
applicable lawSmith v. Severri29 F.3d 419, 427 (7th Cir. 199AIthough a bare contention
that an issue of material fact exists is insudint to create a factual dispute, a court must
construe all facts in a light rmbfavorable to the nonmoving parvziew all reasonable inferences
in that party’s favorseeBellaver v. Quanex Corp200 F.3d 485, 491-92 (7th Cir. 2000), and
avoid “the temptation to decide which party&rsion of the facts is more likely trué&Xayne v.

Pauley 337 F.3d 767, 770 (7th Cir. 2003).

JURISDICTION
This Court has diversity jurisdiction oveliglsuit because the parties are completely
diverse. 28 U.S.C. § 1332. Thetéie Plaintiff is a citizen of Indiana, Defendant BP is
incorporated in Maryland and has its principkace of business in lIllinois, Defendant MCI is
incorporated in Missouri and has principal place of busineisere as well, Defendant Fluor
Constructors is incorporated in California dvas its principal place of business in Texas, and
Defendant Link-Belt and its pars are all formed under thevisof Delaware with their

principal place of business in KentuckgNotice of Removal 1-2, ECF No. 1.) The injuries

* The Defendants state that “Defendant LinktB®nstruction Equipment Company, L.P., LLLP,
[was] improperly sued as ‘Link-Belt Constructionufgment Company.”™ (Removal 2.) The records that
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suffered in this case exceed the amoumbimtroversy threshold of $75,000. The matter was

properly removed fromstate court pursuant to 28 U.S.C. 88 1441 & 1446.

ANALYSIS

In their Notices to the Court, the EstataiRtiff and Defendant lnk-Belt seek the entry
of summary judgment in favor of DefendanhkiBelt effectively because “Link-Belt's Motion
for Summary Judgment is unopposed.” (Def.’s NotitBlon-Opp’n to Def.’s Mot. Summ J. 2,
ECF No. 77see alsdPl.’s Notice of Non-Opp’n to Def.’s Mot. Summ. J. § 5, ECF No. 78.) In
addition, the Estate Plaintifhd Defendant Link-Belt “did not anticipate any factual findings
being entered by the Court as the lack spomse by the Plaintiff would subject Link-Belt's
Motion for Summary Judgment summary ruling.” (Pl.’s Notice  5.) Defendants BP and MCI
oppose any order by this Court taduld have the effect of solegntering judgment in favor of
Defendant Link-Belt.

A district court may not grant a “motion feummary judgment . . . simply because there
is no opposition” filed by the nonmovait¥ienco, Inc. v. Katahn Assoc865 F.2d 565, 568 (7th
Cir. 1992) (quotingHibernia Nat'l Bank v. Admistracion Cent. Sociedad Anomjri&/6 F.2d
1277, 1279 (5th Cir. 1985)). Rather, the “ultimmaurden of persuasion remains with [the
movant] to show that it is entitleto judgment as a matter of laviRaymond v. Ameritech Corp.
442 F.3d 600608 (7th Cir. 2006), and a “distticourt must give its reasons the meritgor
granting summary judgmentWinecq 965 F.2d at 568 (emphasis add&tihere the evidence in

support of the motion for summary judgment doesastablish the absence of a genuine issue of

the Defendants submitted in their Notice of Remabalw that this oversight has no bearing on the
Court’s subject-matter jurisdictionrSgeECF Nos. 1-3, 1-4, 1-5.]
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material fact, summary judgment must baidd “even if no opposingvidentiary matter is
presented Id. (quotingAdickes v. S.H. Kress & CA&98 U.S. 144, 160 (1970)).

Defendants BP and MCI are correct tha @ourt cannot grant summary judgment in
favor of a party without making factual findindd.; see alsoFed. R. Civ. P. 56 Further, those
grounds upon which the Plaintiff moved to lstrDefendants BP and MCI's Memorandum of
Law are without merit,and as such the Court will deny the Plaintiff's Motion. The only way in
which Defendant Link-Belt may be removed fronstaction is either (1) a voluntary dismissal
pursuant to Federal Rule of Civil Procedure 4{2)ran entry of summary judgment, pursuant to

Federal Rule of Civil Procedure 56, tlatludes the Court’s factual findings.

CONCLUSION
For the reasons sttt above, the CouDENIES Estate Plaintiff Victoria Jeffords’s Rule
56 Motion to Strike [ECF No. 80]. The CoDENIES ASMOOT Defendants BP Corporation
North America Inc. and MC Indtrgal, Inc.’s Motion for Leave to File Nonparty Affirmative
Defense [ECF No. 83[The Defendants aGRANTED PERMISSION TO REFILE their

Nonparty Affirmative Defense should the Bst®laintiff pursue a voluntary dismissal.

® Under the Federal Rules of Civil Procedure, a calrall grant summary judgment if the
movant shows that there is no genuine dispute asytonaterial fact.” Fed. R. Civ. P. 56(a) (emphasis
added);jd. 56(e)(3) (noting that only “if the motion and supporting materiatetading the facts
considered undisputedshow that the movant is entitled to” sunmnpudgment can the court so grant it)
(emphasis added). A party “asserting théa cannot be . . . genuinely disputadstsupport the
assertion by” citing to materials in the recddd 56(c)(1) (emphasis added), and in so ordering summary
judgment the courtrfeedconsider only the cited materialg 56(c)(3) (emphasis added). Thus, the text
of the Federal Rules would appear to bar cduots granting summary judgment without making factual
findings.

® Defendants BP and MCI opposed the Estatenifiaand Defendant Link-Belt's “request| for]
entry of summary judgment due to the lack difead response” and without the Court issuing factual
findings. (Email 1.) As the Defendants do not oppbsemeritsof Defendant Link-Belt's Motion for
Summary Judgment, there are no issues as to stamdihg filing deadlines for responsive pleadings
under the Federal Rules. And because the Courtrdegsach the issue of voluntarily dismissing
Defendant Link-Belt, it need not consider the Local Rules claim.
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Defendant Link-Belt's Motion foSummary Judgment [ECF No. BREMAINS UNDER
ADVISEMENT. Should she wish, the Estate Plainsffyiven until August 1, 2017, to file any
Response to Defendant Link-Bs Motion for Summary Judgent, and Defendant Link-Belt
may appropriately fila Reply thereafter.
SO ORDERED on May 11, 2017.
s/ Theresd.. Springmann

CHIEF JUDGE THERESA L. SPRINGMANN
UNITEDSTATESDISTRICT COURT




