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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF INDIANA
HAMMOND DIVISION

THOMAS DOBOSZ,
Plaintiff,
V. CAUSE NO.: 215-CV-203PRC

QUAKER CHEMICAL CORPORATION,
Defendant.

— e N

OPINION AND ORDER

This matter is before the Court ¢h) Defendant Quaker Chemical CorporatioNMstion
for Summary Judgment [DE 21], filed by Defendant Quaker Chemical Corporéfoiaker
Chemical”) on April 22, 2016; (2) Defendant Quaker Chemical Corporation’sNMat Strike the
Unsworn Statements of Brian King and Thomas Doljp&z 33], filed by Quaker Chemicain
June 21, 2016; and (3) Plaintiff’'s Motion to Substitute Exhibits [DE 34], filed bpt*fa homas
Dobosz on June 22, 201Bor the reasons set forttelow, the Courigrantsthe Motion for
Summary Judgment in favor of Defendant and against Plaintiff on all claims.

PROCEDURAL BACKGROUND

Plaintiff Thomas Dobosz filed his Complaint in theke County, Indiana, Superior Court
on April 15, 2015, alleginthatDefendahQuaker Chemical, hirmer employer, discriminated
against himbased on his disability by refusing to provide a reasonable accommodation and by
terminating his employment, discriminatadainst him based on his age by replatimg with a
younger individualhe had trained, andiolated hisdue process and equal protectioghts
guaranteed by thdnited State€onstitution.

DefendanQuaker Chemicalemoved the actioto this Court on May 26, 2015, and filed

anAnswer on June 25, 2015.
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Quaker Chemical filed the instant Motion for Summary Judgment on April 22, 2016.
Dobosz filed a response on June 7, 2016, attaching the unswolar&ions of BriaKing and
himself Quaker Chemical filed a reply on June 21, 2016.

The same date, Quaker Chemical filddotion to Strike the Unsworn Statements of Brian
King and Thomas Dobosz. In lieu of a response brief, Doboszafation to Substitute Exhibits
on June 22, 2016n response to the Motion to Substitute and in reply in support of the Motion to
Strike, Quaker Chemical filed brief on June 24, 201@®obosz did not file a reply in support of
the Motion to Substitute, and the time to do so has passed.

The patrties filed forms of consent to have this case assigned to a United StastsalMa
Judge to conduct all further proceedings and to order the entry of a final judgntieist case.
Therefore, this Court has jurisdiction to decide this case pursuant to 28 U.S.C. 8§ 636(c).

SUMMARY JUDGMENT STANDARD

The Federal Rules of Civil Procedure require that a motion for summary jatddpme
granted “if the movant shows that there is no genuine dispute as to any mateaatfthe movant
is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). J®utenandates the entry of
summary judgment, after adequate time for discovery and upon motion, against a pagisvho f
to make a showing sufficient to establish the existence of an element esedhtiiparty’s case,
and on which that party will bear the burden of proof at triaélotex Corp. v. Catretd77 U.S.

317, 322 (1986). “Summary judgment is appropriate when no material fact is disputed and the

moving parties are entitled to judgment as a matter of law, meaning that no reagaryatxbut



find for the other party based on the evidence in the recGadrhan v. Tinkes/62 F.3d 565, 566
(7th Cir. 2014).

A party seeking summary judgment bears the initial responsibility of informengatirt
of the basis for its motion and identifying those portions of the pleadings, depositisnsrsto
interrogatories, and admissions on file, together with the affidavits, if thay, it believes
demonstrate the absence of a genuine issue of matericgdéacCelotexd77 U.S. at 323; Fed. R.
Civ. P. 56 (a), (c). The moving party may discharge its initial responsibility by gimpl
“showing'—that is, pointing out to the district courthat there is an absence of evidence to
support the nonmoving party’s cas€&lotex 477 U.S. at 325ee als@piererv. Rossman798
F.3d 502, 508 (7th Cir. 2015). When the nonmoving party would have the burden of proof at trial,
the moving party is not required to support its motion with affidavits or other simdserials
negating the opponent’s clair@elotex 477 U.S. at 323, 3255pierer 798 F.3d at 50D8;
Modrowski v. Pigattp712 F.3d 1166, 1168-69 (7th Cir. 2013).

“Once the moving party puts forth evidence showing the absence of a genuine dispute of
material fact, the burden shifts to the nmonving party toprovide evidence of specific facts
creating a genuine disputeCarroll v. Lynch 698 F.3d 561, 564 (7th Cir. 2012). The froaving
party cannot resist the motion and withstand summary judgment by merely stis pleadings.
SeeFed. R. Civ. P. 56(c}{, (e);see also Flint v. City of Belvideré91 F.3d 764, 769 (7th Cir.
2015) (citingAnderson v. Liberty Lobby, Inct77 U.S. 242, 248 (1986)). The nonmoving party
must “do more than simply show that there is some metaphysical doubt as to thd faateria
Matsushita Elec. Indus. Co. v. Zenith Radio Co#F5 U.S. 574, 5887 (1986) (quoting Fed. R.
Civ. P. 56(e) (1986)). Rule 56(e) provides that “[i]f a party fails to properly support ari@ss

of fact or fails to properly address another party’s assertion of faegjased by Rule 56(c), the



court may . . . consider the fact undisputed for purposes of the motion [or] granasyjudgment
if the motion and supporting materialéncluding the facts considered undisputegshow that the
movant is entitled to it . . . .” Fed. R. Civ. P. 5683e also AnderspA77 U.S. at 248-50.

In viewing the facts presented on a motion for summary judgment, a courcomgsrue
all facts in a light most favorable to the Amoving party and draw all legitimatinferences in
favor of that partySee Andersqrd77 U.S. at 259¥icDowell v. Vill. of Lansing763 F.3d 762,
764, 765 (7th Cir. 2014%rail v. Vill. of Lisle 588 F.3d 940, 948 (7th Cir. 2009). A court’s role is
not to evaluate the weight of the evidence, to judge the credibility of witnesses, agrtoidet
the truth of the matter, but instead to determine whether there is a genuind tsabedact.See
Anderson477 U.S. at 249-50.

MOTION TO STRIKE

In support ofhis response tohe Motion for Summary Judgment, Dobosz submitted
declarations-those of himself anBrian King, a former employee éfcelorMittal Steel* Quaker
Chemical asks the Court to strikethbecause they are undated, unsworn, and not made based on
personal knowledge ard strike Dobosz’s [@claratiorfor the further reason thataonflicts with
his prior deposition testimony.

In federal courtan unsworn declaration must be dateddein writing, andsubscribed by
the declarant “atrue under penalty of perjuty28 U.S.C. § 1746. The Seventh CircGiburt of
Appealshas stated that'so long as the documents comply with 28 U.S.C. 8,146 in the
interests of justicea district courtshould not be unnecessarily hyjpechnical and overly harsh

on a party whounintentionally fails to make certain that all technicagnisubstantive

I Although Dobosz titled both documeiats affidavits, by definitiomn affidavit is “[a] voluntary declaration
of facts written down and swoto by a declarant, usiiefore an officer authorized to administer oathg=FIDAVIT,
Black’s Law Dictionary (10th ed. 2014 ecause¢hedocuments araotsworn, thg aredeclaraibns.
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requirements oexecutionare satisfied Pfeil v. Rogers 757 F.2d 850, 859 (7th Cir. 1985)
(emphasis added$ee alsdavisv. Wells Fargo Banks85 F. Supp. 26838, 842(N.D. lll. 2010)
(quotingKnights v. WilliamsNo. 02 C 5017, 2005 WL 1838427, at *3 (NID.July 28, 2005)
(internal quotation marks omitted).

Some ourtshave strickerunsworn anftbr undated declarains for failing to comply with
8 1746.SeeKalra v. United Sates No. 12CV-3154, 2013 WL 1749385, at *3 (N.D. Ill. Apr. 23,
2013) (striking the unsworn declaration because it was not {tated) Pfeil, 757 F.2d at 859))
Mitchel v. BuncichNo. 2:11CV-91, 2013 WL 275592, at *4 (N.D. Ind. Jan. 24, 2058k also
Counts v. KratorPolymers U.S., LLC260 E App’x 825, 829 (6th Cir2008). However,the
absence of a dateay be excusedhen “extrinsic evidence demonstrates the approximate date of
signing.”Brown v. White’s Ferry, In¢280 F.R.D. 238, 244 (DAd. 2012)(citing Peters v. Lincoln
Elec. Co, 285 F.3d 456, 4736 (6th Cir.2002)(citing EEOC v. World’s Finest Chocolate, Inc.
701 F. Supp. 637, 639 (N.D. Ill. 1988)3ee alsdkennedy v. Schneid&lec, No. 2:12CV-122-
PRC, 2014 WL 4388147, at *1 (N.D. Ind. Sept., 5, 20D#vis 685 F. Supp. 2at 842;
Montgomery v. Ruxton Health Care, IX_.C, No. 3:06CV-24,2006 WL 3746145, *3 (E.D. Va.
Dec. 15, 2006).

In response to Quaker ChemisaMotionto Strike Dobosz filed a Motion t&ubstitute
resubmittingthe two declarations with the datene2, 2016, typed orach Counsel foDobosz
states irthe Motion to Substitutthat the “dates have been confirmed with the affiants.” (PI. Mot.
1). Because Dobosz’s counsel confirmed the dates with Dobosz and King, the Court finds that
Dobosz has provided extringeidence to show that the declaratieresesignedon June 2, 2016,
and, thus, denies the Motion to Strike on the basis that the declarations are undated. As a resul

the Court denies as moot the Motion to Substitute.



Neverthelessthe Court fing that portions ofboth declaations are not madéasedon
personal knowledge, as required by Federal Rule of Civil Procedurgegted. R. Civ. P.
56(c)(4) ( An affidavit or declaration used to support or oppose a motion must be made on personal
knowledge, set out facts that would be admissible in evidence, and show that the affiant or
declarant is competent to testify on the matters stated.this casepoth declarationsaffirm
under the penalties of perjury that the representations are true and tortleetbest oy
knowledge and belief (Pl. Resp. Ex. 14, Ex. 15X emphasis added)D eclaring that a person
believes something or knows something to the best of one’s knowledge is not equivalangto say
the person has personal knowleddestate of Cape v. United Staté$. 1:C-0357,2015 WL
5794209, at *2 (E.D. Wis. Oct. 2, 2015) (disregarding statements that were made to “tbfe best
[Walther'd knowledge and belief”).

However,personal knowledge can be inferred from the content of a declai@gienVine
& Canvas Dev., LLC v. Rolsy No. 1:12CV-1752, 2013 WL 1099895, at *2 (S.D. Ind. Mar. 15,
2013) (citingCredentials Plus, LLC v. Calderon230 F. Supp. 2d 890, 904-05 (N.D. Ind. 2002);
11 Moore’s FedPractice § 56.14[1][c] (Matthew Bender 3d ed. 2002)). Thus, the Coud in&tr
certain ofDobosz’s anKing's statementsre based on personal knowledgEause theontent
of the statementgogically flows from personal experience. Accordinglet Courtgrants the
Motion to Strikeonly as to the following portions of the de@d#éonsfor which personal knowledge
cannotbe inferred:

Dobosz Declaration
1. Paragraph 4: “No Physical Demand Analysis was done back in 2008.”
2. Paragraph 6: “ancdeceived a report” and “they just filed theport away and ignored

them”



3. Paragraph 8: *“contrary to Quaker’'s counskihg EEOC investigatathey did so”

4. Paragrapd 11 and 17 itheir entirety.

5. Paragraph 18: “and | was not able to make them understaoconcerned at the time”

6. Paragraph 20: “and would have probably . . . Physical Demand Analysis that again”

King Declaration

1. Paragraphs 5 andr6their entirety

2. Paragraph 9:“and as far as | am concerned . . . people who came there knew”

3. Paragraph 1first sentence

4, Paragraph 13: “and, to the best of my knowledge . . . complete the tasks of his job”

Finally, althoughQuaker Chemicahrgues generallthat Dobosz’s Bclaration conflicts
with his prior deposition testimony, Quaker Chemical hasdeoitified anydeclaration statement
and depositioriestimonythat conflict It is not the Court’s job to search the recorddbrsuch
conflicts on a motion to strikeBecause Quaker Chemical fails to point to any conflicting
statements, the Court denies the motion to strike ogtbisnd.However, the Court will address
any conflict that may arise during the course of ruling on the motion.

MATERIAL FACTS?
1. Dobosz Is Hired by Quaker Chemical
Quaker Chemicatontracted with ArcelorMittal to providensite chemical management

servces at ArcelorMittal’s Indiana Harbor Wdstility in East Chicago, Indiana. Dobosz began

2In its reply brief, Quaker Chemical argues that Dobosz’s “Statementrafi@@elssues of Material Facts”
(“Statement of Genuine Issues”) does not comply with Local Rut(5%2), which provides that the plaintiff, as the
nonmoving party, is objated to “identif[y] the material facts that . . . are genuinely dispseds to make trial
necessary.” N.D. Ind. L.R. 58(b)(2). Although Dobosz’s Statement of Genuine Issues does not fokopraper
format, Dobosz identifies a material issue of fadtisresponsdorief when he states “that there is a material issue of
fact as to whether or not [Dobosz] was able to do his job and whether oe mgtféimdant purposefully overstated the
physical job assessment in order to effect the desired teraminati. .” (Pl. Resp. 17). Therefoi2pboszmeets the
minimum requirements of the rule.

Quaker Chemical also points out that Dobosz a@itdg two pieces of supporting evidence iis Btatement
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working for Quaker Chemicaht the ArcelorMittal facilityon October 27, 2&) as a Technical
Service Specialist | when he was fifiyur years oldwvith an annual salary of over $42,000.00.
Dobosz’s primary job responsibility was testing oil solutions.
2. Dobosz’s September 2005 Injury

On September 23, 2005, while working as a Technical Service Spdciatitosz injured
his neck when he hit hissadon a doorway at tharceloMittal steel mill;Dobosz was wearing a
helmetat the timeDobosz’s treating physician “gav[e] him an ice pack” and told hitaki® over
thecounter pain medicatiofor his neck pain. Dobosz had pain injections and took- anti
inflammatory medicationDobosz missed at most three days of work due to this injury. During
these three days, Dobosz requested that someone cover his job while heewagyrzeatment
for hisinjury, andQuaker Chemicdiadhis superiors cover his shifts while he received treatment
Dobosz did not request any additional accommodations for his 2005 injury, and he continued to

perform all of the required physical activities at Quaker Cherthedhe performed prior to his

of Genuine Issueshis own deposibn and that of Michelle &rter In addition, several paragraphs in the Statement of
Genuine Issues contain no citation to the record. (Pl. Rep. 3, 7, 9, 10/Alllawsuit is not a game of hunt the
peanut. Employment discrimination cases are extremelrfagisive, and neitmeppellate courts nor district courts
are ‘obliged in our adversary system to scour the record looking for falispaites . . . ."Greer v. Rl. of Educ. of
City of Chi., lll, 267 F.3d 723, 727 (7th Cir. 2001) (quotM&ldridge v.Am.Hoechst Corp 24 F.3d 918, 92:p2
(7th Cir. 1993)) (emphasis addedhe Court will not scour the exhibits to find sources, ¥,aior unsupported
statements in Dobosz’s Statement of Genuine IssuBgsponse Brief and, therefore, disregards statements of fact
without citation to the recorddowever, if Doboszeferences an exhikiit either the Statement of Genuine Issues or
his Response Briefith sufficient specificity, the Court will consider tiegidence

Finally, the Court observes thdbobosz’s Statement ozenuine Issueis replete with errors and
mischaracterization of the evidence. For example, Dobosz :Wildte plaintiff said he hardly ever lifted more than
30 Ibs. (Ex. 1, Dobosz dep., p. 35, Il.-14)” (Pl. Stmt. of Genuine Issues 1). Nowhere in thiensitted pages of
Dobosz’s deposition does he state tiehardly lifted more than thirty pounds; and, the cited portion afepesition
provides:“Check tank levis, monitor meters to see hawwch water, oil is being used from a dayday basis so |
know how much theye putting in the tank soknow how much to order whenso they don’t run out.(PIl. Resp.,
Ex. 1, p. 35, ll. 1417). As another example, Dobosz states that Carter avoided answering anqidstiodeposition,
quoting her as saying, “w&ere only looking at the 2012 injury.” (PI. Stmt. of Genuine Issues &}ifquPIl. Resp.,
Ex. 2, p. 60, Il. 1419; p. 61, IIl. 219). Carter did not avoid answering the question, nor did she state anywtiee in
record that “we were only looking at the 2012 injury.” Rather, Cartefiggsti'Quaker viewed the 2012 injury as a
completely separate event from the 2005 injury. So the 2012 event thatspelking about was evaluated ds
own.” (Pl. Resp., Ex. 2, p. 61, Il-B)). Another example is thatxkibit 1 is excerpts from Dobosz's deposition;
however, deposition page 37 in Exhibit 1 is from Michelle Carter’s déposihd not Dobosz’s depositiofhe Court
will disregard all unsupported facts contained in DolsoStatement of Genuine Issues.
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injury. On September 25, 2006, Dobosz denied numbness, weakness, or tingling in his arms as a
result of the 2005 injury. On December 13, 2006, Quaker Chemicabpamsz $5,20@0for his
worker’'scompensation clairarising out of the 2005 injunAs part of theclaims process, aon-
treating physician evaluated Dobosz’'s medical records and determined that Dobosz had a
permanent partial impairment affecting four percent of his total peiSo®.2006 workées
compensabn settlement did not contain any work restrictions.
3. Dobosz’s Promotion to Site Engineer |

Dobosz worked as &echnical Service Specialisuhtil Quaker Chemical promotddm
to Site Engineer | on March 1, 2Q@&the age ofifty -nine yearsDobosz’s promotion resulted in
more responsibility, more diverse duties, and a higher salary.
4, December 2008 OSHA Physical Examination

On December 82008, Dobosainderwent a routine examination required by OSidA
determine thestate ofhis health and his ability to perform his duties as Site Engine€hd.
resulting report, dated January 27, 2009, provittet Dobosz’s physical examination was
“normal except for symptoms related to a neck injury in 2005.” (Def. Mot., EXh&)reviewing
physician stated Dobosz was “medically cleared with the following restigctNo lifting over 35
Ibs.; no climbing ladders.” (Def. Mot., Ex. 3).

Michelle Carter, the human resources manager for Quaker Chemical, statdu thvaiss
not aware of any permant restrictions stemming from Dobosz’s 2005 injury. (Def. Mot., Ex. 2,
p. 17).However,Dobosz testified thate had permanengstrictionsof no lifting over 35 pounds
and no climbing ladders following his 2005uny. He then testified that tIi209 restrictions were
the same as the restrictions following the 2005 injirgbosz testified that Quaker Chemical

accommodated higstrictions between 2006 and his surgery in 28itting“me do my job the



whole time, even though the doctor saysuldn’'t do certain things.” (Def. Mot., Ex. 1, 171, L.
7-8). He further testified, “Was doing whatevdrneeded to do to work. When yoeia oneman
show, you do what'’s got to be done. You make the customer happy. Whatever the customer wants,
you do, and if you're the only guy on site, you do (D&f. Mot., Ex. 1, p. 171, ll. 1415). When
he was asked if that means working “outside of [his] restrictions,” he resgpfdes. Thats how
it works.” (Def. Mot., Ex. 1, p. 171, ll. 16, 19).
5. Dobosz’s April 2012 Injury
On Friday, April 20, 2012, Dobosz was injured when lipgpsdand fdl on a staircasat
ArcelorMittal while working for Quaker Chemical. Dobosz didt immediately seek treatment,
and haeported back to work the following Monday, April 23, Tuesday, April 24, and Wednesday,
April 25 withoutincident. Doboszventually received extensive physical theréghpwing his
fall, with appointments two or three times per wdagbosztestified trat Quaker Chemical never
gave him any trouble regarding the appointmeHisman resources manager Michelarter
testified that, in August 2012, Dobosz told her that he was not supposed to be climbing ladders.
On October26, 2012, Dobosz underwert cervical fusion Lakeshore Bone and Jbin
Institute (“Lakeshore”) provided his followp treatment until June 24, 2013. (Def. Mot., Ex. 9, p.
3). Dobosz did not work for almost ten months (October 2012 through August 2013) after his
surgery. During this time, Quaker Chemical paid Dobosz his full salargker Chemical hired
StepherScott as a temporary worker to fulfill Dobosz’s job responsibilities during henabs
Dobosz only met Scott on one occasion for about ten minutes. Dobosz originally believed that he
hadtrained a younger individg that later replackhim; but Dobosz trained Mr. Feree whom
Quaker Chemicaubsequentlhired to work in an open position ah@arby mill. (Def. Mot., Ex.

1, p. 17172, 175) At his deposition, DobodestifiedthatFeree was working at another steel mill
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owned by ArcelorMittal when Dobosz left to have surgéhyon learninghat Quaker Chemical
had hired Stephen Scott to replace Dobosz during his ab$eoloesz admitted that his earlier
claimthat he had beeeplaced by a younger employ@bom he had trainedas inaccurate.

On June 24, 2013,akeshoraeleased Dobosz withermanent restrictionsf “no lifting,
pushing, pulling greater than 30 pounds frequently, greater than 30 pounds occasionally. No
overhead work.ld. at p. 89. Lakeshore found that Dobosz qualified for a permanent partial
impairment impacting seen percent of his total pers@uaker Chemical paid Dobosz $16,800
to settle s worker's compensation claim related to this injury. Dobosz signed the worker’'s
compensation Compromise Settlement Agreement on September 5, 2013.

6. Site Engineer | Job Requirements

On October 8, 2007, before Dobosz was promtuiehke positionQuaker Chemicassued
ajob descriptiorfor Site Engineer.l(Def. Mot., Ex. 16). Under the tisicalDemand$heading
the job description provides that the employee “may be required to lift up to 50 gdumasely
required to use hands to finger, handle or feel and reach with hands and arms,” and “may be
required to work in small spaces and high locatiomd.”at p. 3 Dobosz reviewed the job
description during his deposition and agreed generally thpglitteescription accurately described
his duties except for one section involving inspecting and maintaining coolant and ftecthsy
filters. Dobosz testified that “everytig else is pretty much whatlid.” (Def. Mot., Ex. 1, p. 33
Il. 13-14).

The August 30, 2012 report prepared by the phydicatapycenter where Dobosz was
treatedfollowing his April 2012 injurybut before his cervical fusioprovides thaDoboszs “job
as Site Engineer, AS DESCRIBED BY THE CLIENTclassified within the MEDIUMHEAVY

physical demand level based on 2 hand OCCASIONAL lift of 50 pounds floor to waist, 2 hand
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OCCASIONAL overhead lift of 50 pounds, and pulling forces of 75 hfp.” (Def. Mot., Ex. 12, p.
1). The physical therapy report indicates tlxdbosz reported that his “work primarily involves
moving liquids with OCCASIONAL 2 hand lifting of charged32 hoses from floor to various
heights including overhead to pump liquids into various tartkat “the hoses are fairly heavy
that he occasionalljfts and cariesfive gallon buckets filled with chemicals that weigh up to fifty
pounds and that he occasionally pulls the charged hoses #03fdot lengths and makes
connections with various tanks and tanker trucks, which he estimates is a teesdvidr atpp.
2-3. Doboszestifiedat his depositiothathe does not remember telling ghieysicaltherapist this
information. However, he also testified that, as a part of his courgeaiment, he generally
described his “routine regular functions at Quaker Chemical.” (Pl. Respl, B. 78, Il. 1418).

In his deposition, he agreed that he was always honest with the physical therélpistSpect to
[his] capabilities and the physical requirements of his job.” (Def. Mot., Ex. 1, p. 5&)l. 6-

In his deposition, Dobostestified that he lifted the charged two threeinch hoses to
various heigrgto fill the chemical tote at the facility. Dobosz testified that he did not liftitiee
gallon containers but rathétrat a ceworker would lift the contaers for himwhen that ceworker
was not available Dobosz would order @atlon containers. Dobosz alssstifiedthat the truck
drivers were responsible for handling the hoses although he admitted in his depositlua that
occasionally filled the totewith the hosesIn his deposition, Dobosz testified that he did not
routinely climb ladders since 2006, but rather climbed ladders perhaps once a momttiindepe
on the work load of the milAccording to Doboszhe completed most of his tasks by himsaifd
he stated that he was a “eman show.” (Def. Mot., Ex. Jap. 70, 17172).He also acknowledged
that he completed tasks that were outside of his restrictions to “make[] tameusiappy (Def.

Mot., Ex. 1, p. 171
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Quaker Chemical issued a “Physical Demands Analhste®mpanied by Job Description”
(“Physical Demands Analysis”), a fillable form, with an assessmertafaSeptember 6, 2012.
The Physical Demands Analysdescribes thejob duties, responsibilities, anghysical
requirementof the Site Engineer | position, listingeveralrequiredphysical tasks including
ascending or descending ladders, stairs, scaffolding, raandspolesyeaching, standing, and
walking;, and walking, standing, or crouching on narrow, slippery, or erratically moving esirfac
The Physical Demands Analysis showmt a Site Engineer | isequiredto push, pull, and lift
heavy objects including pushing objects weighingt3Jounds two timas per daypulling objects
weighing between 345 pounddwo times per day and weighing over 60 pouadseper day
and lifting objects weighing 460 pounds two times per ddynder “Physical Requirements,” is
checked the box for “ediumwork,” described aséxering up to 50 pounds of force occasionally,
andbr up to thirty pounds of force frequently, and/or up to twenty pounds of force constantly
move objects.” (Def. Mot., Ex. 10, p. &)he Site Engineer | is required to climb “fixed industrial
stairs, fixed industrial ladders, [and] mobile laddeld. at p. 5.

Dobosz asserts that he never viewedRhgsical Demand&nalysis before his deposition
andthat he did not discuss the document withcargyAlthough thePhysical Demandanalysis
is signed electronically by Dobosz, he does not remember signibghibsz also testified that he
did not routinely climb ladders after 2006 but did climb ladders as needed depending on how busy
the mill was Doboszestified thahe told the EEQ investigator thathe heaviest thing he had to
lift was one quart of solution and steel plates that did not weigh over fifteen p@olssz
testified that sometimes the truck driver would hook up the hose to a pipe to fill the tank and

sometimes Plaintiff would fill the totess frequently asvery week to once a month.
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7. Dobosz’s Termination

On June 242013, Dobosz was cleared to return to wbykLakeshore with permanent
restrictions but he did notontat Quaker Chemical to inform anyone of this status update nor did
he return to work. Dobosz never requested any accommodation from Quaker Chdraiche
was cleared to return to work other than requesting that Quaker Chemical gikies pin back
Dobosz believes that he was physically capabletoining to s position as Site Engineer I.

On August 7, 2013Quaker Chemical sent Dobosz a letteith the subject line “Workers
Compensation Work Statusyotifying Dobosz that Quaker Chemical had received a copy of his
June 24, 2013nedical releas@and the list ofpermanent restrictions arstating thatQuaker
Chemicalwas “unable to accommodate [him] in [his] current role of Site Enginderlight of
his permanent restrictiongDef. Mot., Ex. 8, p. 1)The letter is signed by Michelle Carter, the
human resources manager. After reviewing other Quaker Chemical job openings,a@drte
Quaker Chemical’s internal and external counsttrmined that Quaker Chemical wen “able
to identify any current opemgs in which we can accommodate these permanent restrictions, or
for which you are qualified.1d.; (Pl. Resp., Ex2, p. 11).The letter notifiedDobosz that his
employment with Quaker Chemical would be terminated unless there wasigecin his work
corditions orthere wereother alternatives that he would like them to consider. Dobosz was given
a thirty-day notice of terminatiomdicating that his last day of employmewuld beSeptember
5, 2013.Quaker Chemical requested that Dobosz contact the company immediately iEkedeli
that the company had not considered other alternatives.

In his deposition, Dobosz testified that he called Carter, but he could not recall vghat wa
said during that convsation However,Doboszremembes calling Carteron August 16, 2013

seeking information regarding his pension and vacation payout. Dobosz testified thiatdhe as
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Carter ifshe had another jdbr him, to which she responded in the negative. Doboszinasle
to recall whether or not he requested any accommodation from QDBh&ericalafter receiving
the termination letterln his deposition, Dobosz stated that he thought Quaker Chemical was
“going to give [him] [his] job back and let the temporary individual go.” (Def. Mot. 1Ep. 143).
Dobosztestified that he intended to return to work once he had recovered and bisveden
with his permanentestrictions he was physically able to rettwrwork. Finally, Dobosz stated
that he told Cartethat he “could still do [his] job.” (PIl. Resp., Ex. 1, p. 2@2arter did not discuss
Dobosz’s termination with any of his supervisors and did not consult any treatingiahysi
8. Age Claim: Emails

Finally, in relation to his agéiscriminationclaim, Doboszoffers two emails The first,
dated June 27, 2013s from Florence Larcampto Carter and notes Dobosz’'s perment
restrictions and indicatethat the settlement figure was being calculated. tn email, is
handwritten: “®ttlement figure byfuesday. Now we know let him go would not impact settlement
....7 (Pl. Resp., Ex. 8p. 3).Cartertestified that she did not writee statement on the emaihd
does not know who did. (Pl. Resp., Ex. 2, p. 18). On that same day, a claims sfecraligberty
Mutual Insurance, Quaker Chemical’'s insurance company, emiadsthmp discussing the
workers compensation settlemei@ee(Pl. Resp., Ex8, p. 2).In the email, the claims specialist
states “He also will become Medicare eligible in November when he turns 65. So we will be
required to take Medicare’s interests into account with any settlement . . . . fpobosnued to
complain of pain and stiffness, and also of swallowing issues. If he retained are\gttbey

would likely send him for an evaluation of their own to opsoe] additional treatmentequests
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and/or to get a higher PPI . . Therefore | would like to attempt to settle this sooner than later.”
Id.
ANALYSIS®
Quaker Chemical seeks summary judgment in its favor on Dobdsass ofdisability
discrimination under the ADA, age discrimination, and a violation of his due procgsyaal
protection rights under the Fifth and Fourteenth Amendments to the Unatex$Gbnstitution.
The Court addresses each in turn.
A. ADA Claim
In his Complaint, Dobosz alleges thiay, refusing to accommodate his restrictiansl by
terminating his employmenQuaker Chemical violated thémericans with Disabilities Act
(“ADA”). The ADA prohibits employers from discriminating against their empés/&n the basis
of disability.” 42 U.S.C§ 12112(a). A plaintiff asserting a failuréo-accommodatelaim must
show that (1) he is qualifiedindividual with adisability; (2) the employewas aware of his
disability; and (3Yhe employefailed to reasonably accommodate his disabiliyrtis v. Costco
Wholesale Corp.807F.3d 215, 224 (7th Cir. 201%¢uoing James v. Hyatt Regency Ghi07
F.3d 775, 782 (7th Cir. 2013)
1. Disability
Quaker Chemicafirst arguesthat Ddosz was not disabled within the meaning of the

ADA. To establish thate has a “disability” under the ADA, Dobosmist show either that (1) he

3 As noted byQuaker Chemical, Dobosites tencases in his response brief, seven of whéthte to the
summary judgmergtandardOf the remaining three casesiotaddresshe impact of mitigating measurgsrelation
to an ADA claim whichdo not appy in the instant case. It is not the Court’s job to comb the record to piethaioge
legal arguments for Dobos3eeEchemendia v. Gene B. Glick Mgi@orp., No. 1:05CV-53, 2005 WL 2406047, at
*6 (N.D. Ind. Sept. 27, 2005) (quotirigttle v. Cox’s Superarkets 71 F.3d 637, 641 (7th Cir. 1995) (“A court need
not make the lawyer’s case.”)).

4 BecauseDobosz's ADA claim arises after January 1, 2009, the ADA Amendments A@008
(“ADAAA™) applies. 42 U.S.C. 812101;see also Fredricksen v. United Par&srv, Co, 581 F.3d 516, 521 n.1 (7th
Cir. 2009).
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hasa physical or mental impairment that substantially limits him in one or more major life
activities (2) he has a record ahimpairment or (3) QuakerChemical regarded him as having
animpairment42 U.S.C. 812102(1) Dobosz arguethat he “had a disability or he was regarded
as being disabled from his job.” (Pl. Resp. 7). The Court finds that Dobosz meets botiooief
a. Impairment that Substantially Limits One or More Major Life Activities

An individual has a “disabilityunder the ADA if he has a physical or mental impairment
that substantially limits one or more major life activities. 42 U.S.C282(1). {M] ajor life
activities include, but are not limited to, caring for oneself, performing nhdasks, seeing,
hearirg, eating, sleeping, walking, standing, lifting, bending, speaking, breathingjniga
reading, concentrating, thinking, communicating, and working.” 42 U.SX2182(2)(A); 29
C.F.R. §1630.2(i)The term “substantially limits” is to “be construed broadly in favor of expansive
coverage” and “is not meant to be a demanding standard.” 29 C.A&308(j)(1fi). The
impairment neeaot prevent or even significantly restrict someone from performingjar life
activity in order to be candered substantially limitinggee29 C.F.R. 8§ 1630.2(})(ii) .

Quaker Chemicahrgues thaDoboszis notsubstantially limited in the major life activity
of working; the Court agree®oboszwould have toshow that his disability* significantly
restrided [his] ability to perform either a class of jobs or a broad range of jobs in varsse<!
as compared to the average person having comparable training, skills and db{lidesthers v.
Cty. ofCook,808 F.3d 1140, 1147 (7th Cir. 2015) (quotirgvey v.City of Jeffersonville697
F.3d 619, 623 (7th Cir. 2012); citing 29 C.F.R. § 1630 App’x). Dobosz does not attempt to make
this showing. In contrasDobosz argugthat his restrictions do “not limiti& ablity to continue
to do his job,” (Pl. Resfl2),and he testified that he ‘iphysically capal# of continuing to do

[his] job,” (PIl. Resp., Ex. 15, p. 3).
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NeverthelessDoboszargues that hes substantially limited in the major life activity of
lifting, which Quaker Chemical does not addrésshis brief, Dobosz discusses the expanded
definition of disability under the 2009 amendments to the A&®#l comments that “his
impairment or his disability did not keep him from doing his job,” (Pl. R&s@and that “certainly
... he had a disability or he was regarded as being disabled from his job.” (Pl. Resp. 7). In his
Declaration, he state¥, had a disability from lifting certain things, which bothered me for a lot
of things | wanted to do, butwas able to do my job . .. .” (Pl. Resp., Ex. 120. In his brief,
he state: “The impairment is certainly substantial when a consenting maloing major life
activities” (PIl. Resp. 5);In this case, it's Dobosz’ position that he didn’t havéiftoas much at
work as he might otlerise in normal life activities.Id.; and “Lifting more than 30 Ibs., as
indicated in Ex. 8, certainly substantially limits a grown man’s ability to functi@rcira normal
basis, but did not limit his ability to continue to do his job which had-bo 3festriction of over
year$sic] beforehis 2012 injury. Id. at 12.

In Galvin-Stoeff v. St. John’s Hospl of the Hospal Sisters of the Third Order of St.
Francis the court concluded that th@aintiff's thirty-pound lifting restriction raisedt least a
factual dispute regarding whether the plaintiff had a physical impairmesihstantially limited
a major life activityNo. 11-3423, 2014 WL 4056695, at *9 (C.D. Ill. Aug. 15, 20%dEalso29
C.F.R. Pt. 1630, app.B30.2(j)(1)(viii) (“[S]Jomeone with an impairment resultiiga 20pound
lifting restriction. . .is substantially limited in the major life activity of lifting.”yhe same isue
here For purposes of this motion, Dobosz’s permamestrictionof lifting no more than thirty

poundsconstitute a disaldity that substantially limitgshe major life activity of lifting.

18



b. Regarded as Having an Impairment

A plaintiff is “ regarded abaving such an impairmenf'the individual establishes that he
or she has been subjected to an action prohibited under this chapter because of am actual o
perceived physical or mental impairment whether or not the impairment limits or éveerto
limit a major life activity” 42 U.S.C. 8121043)(A); 29 C.F.R. 8§ 1630.2(1{listing “termination”
as a “prohibited action;)Silk v. Bd.of Trs., Moraine Valley Cty. Coll., Dist. No. 524795 F.3d
698, 706 (7th Cir. 2015)Dobosz hashownthathis employment was terminatbdcause Quaker
Chemical regarded him asable to push, pull, dift thirty pounds frequently and/or occasionally
and to do overhead work as a result of the October 2012 cervical faBiofhwhich Quaker
Chemical acknowledged the August 7, 2013 lr. Thus, Dobosz has demonstrated that he was
regarded as disabled by Quaker Chemical.
2. Qualified Individual with a Disabilityand Reasonable Accommodations

However, Dobosz cannot show that he was a qualified individitiala disability or that
Quaker Chemical could reasonably accommodédepermanent work restrictiond.he ADA
defines a “qualified individual” as “an individual who, with or without reasonable accomimoda
can perform the essential functions of the employment position thatirsgigidual holds or
desires.” 42 L5.C. § 1211(8); see29 C.F.R. 81630.2(m).Courts give “consideration . . . to the

employer’s judgmends to what functions of a job are essentid?”U.S.C. 812111(8). Dobosz

51n its reply brief, Quaker Chemical cites iieviousstandard for determining “regarded as” developed by
the courts prior to the 2008 amendment to the A[¥ef. Reply 9). Prior to the 2008 amendmetiem employee
was not ‘regarded as’ disabled by his employer unless his empleljerdd he satisfied the definition of ‘disabled’
under the ADA."” Stragapede v. City of Evansta® F. Supp. 3d 856, 862 n. 3 (N.D. lll. 2014)oting Steffen v.
Donahoe 680 F.3d 738, 7445 (7th Cir. 2012)). However, since the 2008 amendments, “a mere perception of
impairment is sufficient to support a regarded as claBhgets v. Interra Credit UnipiNo. 1:14CV-265, 2016 WL
362366, at *4 (N.D. IndJan. 292016)(citing Silk v. Bd. of Trs., Morain¢alley CmtyColl., Dist. No. 524795 F.3d
698, 706 (7th Cir. 2015ppplying 42 U.S.C. § 12102(3)(A))).
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carries théourdenof establising that he is a qualified individuaCochrum v. Old Ben Coal Co.
102 F.3d 908, 911 (7th Cir. 1996).

A two-step test is usetd determinavhether someones ia“ qualifiedindividual” under the
ADA. Sternv. St. Anthony’s Health Gtr88 F.3d 276, 285 (7th Cir. 2015); 29 C.F.R680.2(m).
First, the Courtonsiders Whether the individual satisfies the prerequisites for the position, such
as possessing the appropriate educational background, employment experidacéceakses,
etc.” Stern, 788 F.3dat 285 (citing Basith v. Cook Cty 241 F.3d 919, 927 (7th Cir. 200129
C.F.R. 81630.2(m)The parties do not dispute that Dobosz possdbsatkcessarprerequisites.

Second, the individual must be able to “perform the essential functions of the poddion he
or desired, with or without reasonable accommodatistein 788 F.3cat 285(citing Basith 241
F.3dat927) 29 C.F.R.8 1630.2(m)see alsdPeters v. City of Maustol11 F.3d 835, 845 (7th
Cir. 2002)(affirming the district court’s determination that lifting is an essential function of the
operator job, refusing to secogdess the employer’s judgmeand noting that ean the employee
admitted that heavy lifting is required at timeQuaker Chemical argues that Dobosz fails the
second prong of this test because he was unable to perform the essential funti®pesition
of Site Engineer,Inamely lifting pushing, and pulling over 30 pousdand overhead worét the
time Quaker Chemical terminated his employment

An “essential functich is a fundamental duty required of a person in disher
employment; a margindunction of the positioris not an essential funoti. See29 C.F.R.
8 1630.2(n)(1). Under the regulations,

[a] job function may be considered essential for any of several
reasonsincluding but not limited to the following

() The function may be essential because the reasopogigon
exists is to perform that function;
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(i) The function may be essential because of the limited number of
employees available among whom the performance of that job
function can be distributed; and/or
(iif) The function may be highly specializest that the incumbent
in the position is hired for his or her expertise or ability to perform
the particular function.

29 C.F.R. § 1630.2(n)(2)

In order to determine the essential functions of a spgoificthe Court looks at sexad
factors including“the employee’gob description, the employer’s opinion, the amount of time
spent performing the function, the consequences for not requiring the individual to pérgorm t
duty, and past and current work experienc&¢n 788 F.3d at 28%quotingGratzl v. Office of
the Chief Judges of the 12th, 18th, 19th, & 22nd Judicia. @01 F.3d674, 6797th Cir. 2010,
citing 29 C.F.R. 8§ 1630.2(n)(Bf'We presume that an employer’s understanding of the essential
functions of the job is correct, unless the plaintiff offers sufficient evidence tothery.”Gratz|,

601 F.3d at 67%citing Basith 241 F.3d at 928). Factors to consider include:

(1) The employer's judgment as to which functions are
essentih

(i) Written job descriptions prepared before advertising or
interviewing applicants for the job;

(i)  The amount of time spent on the job performing the function;

(iv)  The consequences of not requiring the incumbent to perform
the function;

(v) The terms of a collective bargaining agreement;
(vi)  The work experience of past incumbents in the job; and/or
(vii)  The current work experience of incumbents in similar jobs.

29 C.F.R. § 1630.2(n)(33ee alssShell v. Smith789 F.3d 715, 717-18 (7th Cir. 2015).
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As an initial matterthe Court sustas Quaker Chemical’s objectida Dobosz’s reliance
on the EEOC determination and the EEOC investigator’'s not&detopt to create a genuine issue
of material facts to the essential functions of his.jQuaker Chemical objects the basis that
the determinatio and notes are not admissible or probative; Dobosz didesit leave to file a
response to this objection. The EEOC determination and notes are ndibidnbiscausthey are
inadmissible hearsagnd are not probativ&eeStolarczyk ex rel. Estia of Stolarczyk v. Senator
Int’l Freight Forwarding LLC, 376 F. Supp. 2d 834, 838 (N.D. Ill. 20apyoviding a thorough
analysis ofthe admissibility of theEEOC investigator notes under Federal Rule of Evidence
803(8)c)). The EEOC investigatas’'notes are merely notes made during interviewsonducted.
Dobosz offers the statements in those notes foirtiie of the matterasserted therein regarding
essential job functions. Both parties have had an opportunity to present thdo tdaseCourt
including the opportunity to submievidencethat wasoffered in the course of the EEOC
proceedingsDoboszhad the opportunitin this case to depose the witnesses inteededuring
the EEOC investigation and to offer their deposition testimbay example, he couldale taken
the deposition of Stegh Scott, the temporary replacement while Dobosz was on medical leave,
but hasnot offered any testimony of Scotfustice requires that the testimony of witnesses be
given in open court, under oath, and subject to eegamination.”SeeStolarczyk 376 F. Supp.
2d at 83839 (citingTulloss v. Near N. Montessori Sch., €6 F.21 150, 154 (7th Cir. 1985))
Tulloss 776 F.2d at 154affirming the district court’s refusal to admit tiEEOCs entire
investigation file,noting the district court’'s discretion, the potential for prejudice, and the
opportunity to admit relevant evidenaad testimony Doboszcannot rely on the inadmissible

hearsay statemernitsthe EEOC repotto create a genuine issue of material fact.
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In addition, the Court cannot “evaluate the weight [the EEOC determinationyeesir
any, without understandintipe evidence presged to the EEOC and whether tleatdence is
properly admissible in court. That sort of effort will rarely add much tethbative value of the
admissible evidence that is actyadubmitted to the court . . . Silverman v. Bd. of Educ. of City
of Chi, 637 F.3d 729, 733 (7th Cir. 2011) (internal citations omitt8dfause Dobosz had the
opportunity to present all relevant, admissible evidence to the Court on thist insition,the
Courtdeclinesto consider eithethe EEOC’s deteninationor the EEOCinvestigator’s notes.

The Court nowconsidersvhether Dobosz has raised a genuine dispsit®® whether he
could perform the essential functeof his position as Site EngineerQuaker Chemical asserts
that performing overhead work aridting, pushing, and pullingver thirty poundsre essential
functiors of theSite Engineer Job. (Def. Mot. 4) see(Def. Mot., Ex. 9, p8-9) (June 24, 2013
letter setting forth permanent restrictions)

As noted abovethe employer is entitled to substantial deference is determining the
essential functionsf its positionsSee Vraniskoska v. Franciscan @mtinc,, No. 2:11CV-308
2013 WL 4647224*7 (N.D. Ind. Aug. 29, 2013)quotingDePaoli v. Abbott Labs140 F.3d 668,

674 (7th Cir.1998) (“Although we look to see if the employer actually requires all emplogees i

a particular position to perform the allegedly essential functions, we do not otheeaiselguess

the employer’s judgment in describing the essential requirements for thp;jebe’ also Basith

241 F.3dat 929 (“But an essential function need not encompass the majority of an employee’s
time, or even a significant quantity of time, to be esseftibleverthelessthe Court should not
“rubberstampan emplger’'s assertions about which functions are essential,” because doing so
would allow employers to undermine the ADA by creating new essential funetsotmost hoc

rationalizations for unlawful discriminationtiawkins v. George F. Cra Ca, 397 F. Supp. 2d

23



1006, 1020-2 (S.D. Ind. 2005)The Court finds that Quaker Chemical has met its burden of
pointing to evidence demonstrating these essential functions of the job and that Dobosz has not
offered evidence to create a genuine disputérial.

First,Quaker Chemical created a job description for the Site Engineer | position on October
8, 2007, before Dobosz was promoted to the posarmmhover five years before his termination
See42 U.S.C. § 12111}8(a written job description created before advertising or interviewing
applicants is evidence of the essential functions of the job); 29 C.BE63(8Zn)(3) (same) see
alsoNewell v. Alden VillHealth Facility for Childrenand Young Adults—F. App’x—,—, No.
15-1245, 2016 WL 3092121, at *3 (7th Cir. June 2, 2016) (concluding that lifting was atiasse
function of the plaintiffs job because it wastask specified in the employer’s job description).
The job descriptiorists the physical demands temed “to successfully perform thessential
functions of” the positionncluding“may be required to lift up to 50 pounds.” (Def. Mot., Ex. 16,
p. 3).When askedluring his depositiowhether this job description was accurate, Dobosz did not
disputethe lifting requirement. (Pl. Resp., Ex. 1, p. 32); (Def. Mot., Ex. 1, p. 33).

Second, after his April 20, 2012 injury, Dobosz received physical therapy at Ateglera
Rehabilitation Centerdn a Functional Progress Notated August 30, 2012, Doboszsygical
therapist wrote thaDoboszdescribedhe physical demands of his jobiasluding occasionally
lifting fifty pounds from floor to waist and overheatidmoving “fairly heavy” hoses from the
floor to various heights including overhe@def. Mot.,Ex. 12, p. 1, 31). The therapist wrote that
Dobosz describedhis work as primarily moving liquids with occasional twand lifting of
charged 23" hoses from the floor to various heights, including bead; occasionally lifting and
carrying five gallon bckets filled with chemicals that weigh up to fifty pounds; aadasionally

pulling charged hoses in 20 foot lengthgo makes connections with various tanks and tanker
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trucks, which Dobosz estimated is a heavier task. In his deposition, Doboszdtidistifibe was
honest with his physical therapists about the physical requirements of his joleqPl. Bx. 1, p.
58).When Dobosz was read portions of the report and was asked whether this was witatéx: re
to his physical therapists, Dobotastified that he “didn’t remember.” (Pl. Resp., Ex. 1, p. 58);
(Def. Mot., Ex. 1, p. 7&). Dobosz’s failure to remembelaying this information to his physical
therapist does not show that Quaker Chemicafalsricating or overstatingthe physical
requirements of th8ite Manager position.Dobosz doesot identify any testimonin which he
disagreed withhe statements made his physical therapist.

Next, Quaker Chemicatompleteda Physical Demand&nalysis a fillablecomputerform
with an “assessment date” of September 6, 2@z lists the “Physical Activity” of the Site
Engineer position, includingclimbingfixed industrial stairs, fixed industrial ladders, and mobile
ladders reaching in any direction regularlgushing and pullingbjects weighing 345 pounds
twice per dayand lifting objects weighing6-60 pounds twice per day. (Def. Mot., Ex. 10, p. 1,
3-4, 6); (Def. Mot., Ex. 15). Under “Physical Requirements,” the box for “Medium wak” i
checked, which is defineas “[e]xerting up to 50 pounds of force occasionally, and/or up to 30
pounds of force frequently, and/or up to 10 pounds of force constantly to move objects.” (Def.
Mot., Ex. 10, p. 4). This is consistent with the 2007 job description. The form alsagsovi
requirements for visual acuity and lists eleven different environmental conditbesical
exposures, and mandatory equipmeMichelle Carter Quaker Chemical’s human resources
managertestifiedthat Quaker Chemical completeslayBicalDemandsAnalysis “as part of [its]
workers’[compensation] analysis and short term disability analyses.” (Pl. Resi2, [ 44).

Carter testified thatCraig Hladik, Dobosz’s former manager, preparée Physical

Demands Analysiwith Dobosz, noting that the formas electonically signed by both. However,
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Dobosztestified that he did not sign the Physical Demands Analysis, despitecgenpe of his
electronic signature on the document, and that he never saw the Physical Daneadysis until
it was shown to him at his deposition. (Def. Mot., Ex. 1, g584PIl. Resp., Ex. 15, p. 3lthough
thefact that he did not see or sigre form is immaterial, the fact that his electronic signature is
on the form without his knowledge is curious when viewed in the light most favorable to Dobosz.
Dobosz assertis his Declaration that he did not do “most” of the “things” listed in the
Physical Demandanalysis, but he does not specify which “things” he nevertbad. (Pl. Resp.,
Ex. 15,  13. He also stated that most of the responsibiliigted in the Physical Demands
Analysis were not done every day. (Pl. Resp., Ex. 154). Bowever, just because Dobosz was
not required to do some of the physical tasks daily does not medhehanysical tasks were not
essential functionsseeBasith 241 F.3d at 92Notably, Dobosz does not state in DBisclaration
that he was not required to lift over thirty pounds and up to fifty pofragdsently or occasionally
or that he was not required to do overhealk; rather, his statements regarding his abilities are
couched in terms of higenerabelief that he could continue to do his job.
Dobosz argues that thithysical Demands Analysis was “designed by [Quaker @adim
as a ruse tterminate the plaintiff and to ‘let him g@hile . . . protecfing] them from an ADA
claim.” (Pl. Resp. 2). This accusation, standing alone, is not evideeedlays \Grand Daddy’s,
LLC, No. 14CV-461-SLC, 2015 WL 4373565, at *1 (W.D. Wis. July 15, 20{5Tonclusory
allegations and seHerving affidavits, unsupported by the record, will not preclude summary
judgment: (citing Haywood v. N. Am. Van Lines, Int21 F.3d 1066, 1071 (7th Cir. 199&¢e
also Basith 241 F.3dat 928 (same) To support this allegatiom)oboszassertghat the Physical
Demands Analysis was created “just a few months prior to their deciding toasenhim.” (PI.

Resp. 2). This is incorrect. TirRhysical Demands Analysis is ddiSeptember 7, 2012, which is
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over a month beforBoboszhad the cervical fusion, over nine months before the physical therapist
released him with permanent restrictions, and eleven morithrel§earter sent the AugustZ013
Workers Compensation Work &ts letter notifying Dobosz of his termination effective
September 5, 2013. Dobosz offers no evidence to support his contention that the Physicas Demand
Analysis was createfr an improper purpose.

Dobosz’s owrdepositiortestimony indicates that he lifted more than thfitye poundsas
a Site Engineer He testifiedthat he was a “onean show carrying out most of his duties by
himself. (Def. Mot., Ex. 1, p. 171). Although Dobosz argues that Quaker Chemical is timgrsta
the physical responsibilities of a Site Engineer I, Dobosz hiragetited in his depositiothat,
following his first injury in 2005he ignoredhe restrictionsof no lifting over thirty-five pounds
and no climbing laddergDef. Mot, Ex. 1, p. 171). He stateéhat he“was doing whatever [he]
needed to do to work. When you're a anan show, youlo what’s got to be done . .”.(Def.
Mot., Ex. 1, p. 171)When he was asked if that means working “outside of [his] restrictions,” he
responded “[y]s. That's how it works.{Def. Mot,, Ex. 1, p. 171). Thus, Dobosz’s own testimony
is that his job required him to do lifting in excess of 35 pouAddor lifting hoses, Dobosz both
testified that he lifted the charged two three inch hoses to variouseights to fill the chemical
tote at the facility while also testifying that the truck drivers were responsibleafalling the
hoses but thdie nevertheless occasionally filled the totes.

Dobosz submitted thedglaration oBrian King, a former ceworker, in which he states
that he never withessed Dobosz “carrying what looked wvbe50 [pounds], or being required
to lift over 50 [pounds].” (Pl. Resp., Ex. 14, p. 2) (emphasis added). However, Dobosz’s
restrictions preveedhim from lifting over thity pounds, and the job description states that a Site

Engineer may be required to lifip tofifty pounds. Def. Mot, Ex. 16, p. 3). As a result, King’s
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statement regarding liftingver fifty poundsdoes not conflict with the essential job function of
lifting as defined byQuaker Chemical and does not create a genuine issue of materi&lefact
Basith 241 F.3dat 928 (findingthat an “affidavit of a cavorker regardinghe functions of the
[plaintiff’ s] job . . . [did] not offer any evidence that conflictfed] with the essemiafynctions
asdefined by [the employél)

Finally, any restrictions Dobosz had from his 2005 injury, which were determined in 2009
following a physical to be no lifting over thidfwe pounds and no climbing laddeveere different
from theJune 2013®ermanentestrictions following higecovery from the October 20t2rvical
fusionof no lifting, pushing, or pulling over thirty pounds and no overhead work. Notably s2obo
never returned to work after his October 2012 cervical fusnah thus, cannot say that he worked
with his current permanent restrictiodthe fact thaDobosz previouslyvorkedin excess of his
20089 restrictionsesultingfrom his2005headinjury is not evidence that he can do work in excess
of his 2013 limitationsesulting from his slip and fall and the resulting cervical fusidreegrlier
injury, the resulting restrictions, and Dobosz’s decision to do work that exceedecdegtasaans
does nb create a genuine issue of material fact as to whether hpecgimm the essential job
functions with his current restrictions

Even if the Courdisregards théhysical Demandénalysis (because of the concerns
Dobosz raises regarding his signature on the form when he had never sigmed the form}he
2007job descriptionPobosz’s owrdescription of the physical demands of his gstreportedo
his physical therapist, arldobosz’'sown testimonyegarding exceeding his prior testions of
not lifting overthirty-five pounds show botthatlifting over thirty pounds is an essential function

of the jobof Site Engineer &nd thatDoboszlift ed more than thirty pounds as a Site Engineer |
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Dobosz has not presented enough evidence for the Court to second guess Quaker Chemical’s
judgment regarding the essential functions of a Site Engineer I.

Based on the foregoing, Dobosz has failed to show thabulel perform the essential
functiors of a Site Engineer | withoaccommodation. Thuthe Courtconsidersvhether Dobosz
offered evidencehat he could fulfill theseequiremerg with accommodationA reasonable
accommodation include¥mjodifications or adjustments to the work environment, or to the
manner olcircumstances under wiidhe position held or desired is customarily performed, that
enable an individual with a disability who is qualified to perform the essentiaidnaadf that
position.” 29C.F.R. § 1630.2(¢1)(ii). An employer does not have to makeaatommodation
that would “impose an undue hardship on the operation of the business.” 42 U.S.C. §
12112(b)(5)(A) see also Schwab v. N..IMed. Ctr, 42 F. Supp. 3d 870, 884 (N.D. Ill. 2014)
Examples of a reasonable accommodation applicable to thisnchsee job restructuring and
reassignment to a vacant position, although Dobosz does not argue farSsewt U.S.C. §
12111(9§B).

As for the latter, e plaintiff bears theé'burdento demonstratehat a vacant position
exists” See Dunderdale v. United Airlines, In807 F.3d 849, 856 (7th Cir. 2015). Artde ADA
only requires an employer to reassign an employee to a position for which he is qu#tiied.
United Airlines, Inc. 95 F.3d 492, 4989 (7th Cir. 1996) In the August 7, 2013 letteiQuaker
Chemical writeghat it had reviewedther Quaker Chemical job openings and had “not been able
to identify any current openings in which we can accommodate these permametbresor for
which you are qualified.(Def. Mot,, Ex. 8). The letter also stateshat Dobosz should contact
Quaker Chmical immediately if he believethere to be any other alternatives that Quaker

Chemical had not considered. (Def. M&x. 8). Dobosz does not argue that he should have been
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accommodated with a vauaposition and, thus, has nafteredany evidencef an open position
for which he was qualified with his restrictions.

Dobosz states his Declaration that returning to his job “is the only accommodation |
needed as far as | was concerned becatstbden doing my job for many years with a permanent
impairment and restrictions as to lifting weight.” (Pl. Resp., Ex. 15, §1615This logic is
circular, returning to the same job with essential functions that exceed his resfridbes not
constitue an accommodation. Dobosz ignores the conflict between the June 24, 2013 restrictions
of no lifting, pushing, or pulling over thirty pounds and no overhead work andssential
functions of the jolthat require both overhead work and lifting up to fifty pour8te Wheatley
v. Factory Card andParty Outlef —F.3d—,— No. 152083, 2016 WL 3244881, att(7th Cir.
June 13, 2016{citing Basden v. Prof Transp. Inc, 714 F.3d 1034, 1037 (7th C013) (“In
response to an employer’'s motion for sumynadgment, it is the plaintif§ burden to produce
evidence sufficient to permit a jury to conclude that she would have been able to perform the
essential functions of her job with a reasonable accommodation.”)).

Quaker Chemical is not required to ignore the doctor's permanent work restraotiguig
because Dobosz asks it Majorsv. Gen. Elec. Co.714 F.3d527, 535n. 5 (7th Cir. 2013f“If
the doctor has given an employee a permanent work restriction and the esnipdsybeen paid
worker’'s compensation benefits based on a permanent restriction, the emgkyepision that
the restriction should no longer apply isn’t sufficientase a genuine issue of material fact.”)
Nor is QuakeChemicalequired taassigranother person to performaseessential functionthat
Dobosz’s restrictions prohibiSeeid. at 535 (“The accommodation [plaintiff] seeksanother
person to perform an essential function of the job she wastss a matter of law, not reasonable,

so [the employer] ish required to show the accommodation would create an undue hardship.”).
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Finally, although job restructuring may constitute a reasonable accommodatiaker Chemical
does not have to eliminate, reassign,alter the essential functions of a Site Engineer | to
accommodate Dobosz, and, Dobosz did not propose any such restructuring as an accommodation
See Shell789 F.3dat 720-21 Basith 241 F.3d at 929-30.

Doboszhas not offered evidence to dispute tlagthe timeQuaker Chemical terminated
his employmenthe was aqualified individual with a disabilitypecause he was restricted from
lifting, pushing, and pulling more than thirty pounds and fidwmg overheard work andhus,
could not perform the essential functions of a Site Engine#h or without accommodationds
a result, the Court grants the Motion for Summary Judgment in favor of Quaker Chemical
Dobosz’s ADA claim.

B. Age Discrimination

In his Complaint, Dobosz alleges that Quaker Chemical intentionally discrichiagéénst
him based on his age in violation of Title VIl of the Civil Rights Act of 1964, 42 U.S2D08e
et seq. as amended (“Title VII"). However, age is not a protecladscunder Title VIISee42
U.S.C § 2000e2(a)(1) (providingthat it is unlawful for an employer “to fail or refuse to hire or
to discharge any individual, or otherwise to discriminate against any individinalesipect to his
compensatn, terms, conditions, or privileges of employment, because of such individual’s race,
color, religion, sex, or national oridin Dobosz does not allege in his Complaint or argue in his
brief thatQuaker Chemicaliscriminated against hitmased on any dhe classes protecteshder
Title VII. ThereforeanyTitle VII claim Dobosz may have broudhtls as a matter of lawnd the
Court grants summary judgment in favor of Quaker Chemical on any Title Wfi.cla

Because a plaintiff is not required to pldadal theoriesthe Court considerBoboszs

allegations of age discrimination under the Age Discrimination in EmploymenbiAt967
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(“ADEA”). SeeB. Sanfield, Inc. v. Finlay Fine Jewelry Carp68 F.3d 967, 973 (7th Cir. 1999)
(“Federal Rule of Civil Ricedure 8(a) requires a ‘short and plain statement of the claim’; it does
not require the plaintiff to plead legal theorig@ssee also ADT Sec. Serdnc. v. LisleWoodridge
Fire Protection Dist, 973 F. Supp. 2d 839, 844.D. Ill. 2013) (“[A] complant sufficiently raises
a claim even if it points to no legal theory or even if it points to the wrong legal tas@ypasis
for that claim, as long agelief is possible under any set of facts that could be established
consistent with the allegatioris(quoting Tolle v. Carroll Touch, In¢.977 F.2d 11291134 (7th
Cir. 1992)(quotingBartholet v. Reishauer A.(¥53 F.2d 1073, 1078 (7th Cir. 1992)n his 20-
pageresponsdrief, Doboszdedicates a single, twaentence paragrapd his age discrimination
claim, statingthat he “believes he adequately stated his claim for age discrimination” and
referencingwo emails® Whether Dobosz stated a claim of age discrimination in his Complaint is
irrelevant on this motion for summary judgntwhen he must demonstrate a genuisputeof
material fact for trial.

Under the ADEA, it is unlawful for an employer to discharge an individual becdilise
individual's age. 29 U.S.C. &3(a)(1). A plaintiff may survive summary judgment undénegi
the direct or indirect methods of proéleishman v. Cont’l Cas. Cp698F.3d 598, 603 (7th Cir.
2012. Although the Seventh CircufCourt of Appealshas suggestethoving toa smplified
analysis of “whether a reasonable jury coudder prohibited discrimination and an adverse
employment action based on that discrimingtidime court has continued &pplythe traditional
tests.Chaib v.Indiana, 744 F.3d 974, 981 (7th Cir. 2014) (quotirgrez v. Thorntons, Inc731
F.3d 699, 7037th Cir. 2013) (internal citations omittggd¥ee alsdHussain v. FedExpress Corp.

No. 152967, 2016 WL 4004511, at *3 (7th Cir. July 26, 20¥6plaintiff cannot prevail on his

6 Although Dobosz does not cite the emails in his Statement of Genuins, Isswztes them in his response
brief.
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ADEA claim unless he caproduce evidence from which a jury could infleatthis age was the
“but-for” cause of his terminatiofRipberger v. Corizon, Inc773 F.3d 871, 880 (7th Cir. 2014)
(quotingGross v. FBL Fin. Servs., In&57 U.S. 167, 177 (2009)).

Under the direct method, a plaintiff asserting an ADEA claim can proceed $snfirey
direct or circumstantial evidencg&eeRoberts v. Columbi€oll. Chi., 821 E3d 855 865(7th Cir.
2016).Direct evidence is evidence that, “if believed by the finder of fact, woN@the particular
fact in question without reliance upon inference or presumptiaridvsek v. Wis. Dep’t of Aigr,
Trade andConsumer Prot.344 F.3d 680, 689 (7th Cir. 20Q8uotingPlair v. E.J. Brach & Sons,
Inc., 105 F.3d 343, 347 (7th Cir. 1997)) (internal quotation marks omitedxlsdHutt v. AbbVie
Prods. LLC, 757 F.3d 687, 691 (7th Cir. 2014) (noting that the direct method “requires an
admission of discriminatory intent i.e. smoking gun evidence”) (qudtilegander v. Casino
Queen, Inc. 739 F.3d 972, 979 (7th Cir. 2014) (internal quotation marks omit@adker
Chemical arguethat there is no direct evidence of age discriminatamd Dobosz offers none
As Quaker Chemical notes, Quaker Chemical hired Dobosz afdiftyyears old and promate
him at fifty-seven years old.

To survive summary judgment witircumstantial evidence, Dobosz may combine various
types of evidence to present a “convincing mosaic” of circumstantial evidenbegsaaspicious
timing, ambiguous statements or behavior toward other employees, evidestailady situated
youngeremployees systematically receive better treatment, or evidence that theaféasmhby
Quaker Chemical for his termination was pretextiliatuggi v. CIT Group/Cap. Fin., Inc7(®
F.3d 654, 659 (7th Cir. 2013). In his response bbehoszassertshat employees from Quaker
Chemical “talked about his age” in emaildentifying two such emailgPl. Resp. 14). “[A]

particular remark can provide an inference of discrimination when the remarkwaade by the
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decision maker, (2) around the timetod decision, and (3) in reference to the adverse employment
action.” Hemsworth v. Quotesmith.Com, 476 F.3d 487, 491 (7th Ci2007) (citingHunt v.

City of Markham, Ill, 219 F.3d 649, 6583 (7th Cir.2000));see also Harris v. Bath & Body
Works, ILC, No. 14 C 3886, 2015 WL 8778145, at .D. Ill. Dec. 15,2015) (“Plaintiff's
suspicion that her age may have been a factor in the way she was treatesh@ighit).

The first emalil iSrom Michelle Carter to Florence Larcamp dated June 27, 2848 the
email itself does not reference Dobosz’s age; it addresses the impact of tlamerermork
restrictions on the workes compensation settlemefn a printout othis email, in handwriting,
is written:“settlement figure by Tuesday. Now we knowhéan go would not impact settlement .
...7 (Pl. Resp., Ex. 8. p.)3Cartertestified that she did not write this statement on the eanall
does not know whose handting it is. More importantlythe handwritten note does not reference
Dobosz’s age.

The second email was sent the same lo\aya claims specialist from Liberty Mutual
Insurance, Quaker Chemical’'s insurance compaiay,Larcamp regarding the workers
compensation settlemefiHe also will become Medicare eligible in November when he t6ns
So we will be required to take Medicare’s interests into account with any sattlefhat means
a portion of the settlement will need to be set aside by the claimant for melticalt™2.First,
Dobosz has natffered evidence that Larcamp or tingurance claims specialist warevolved
with the decision to terminate his employmefee Fleishman 698 F.3d at 605(“[A]
nondecisionmaker’s amius is not evidence that the employgractions were oaccount of the
plaintiff's age.”). Second, both emailwere sent approximately two months prior to his
termination, which was not contemporaneous with Dobosz’s termin&gmSwenson v. Salient

Corp., 559 F App’x 537, 539 (7th Cir. 2014) (“Because the comments preceded [the employee’s]
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discharge by nearlyvo months, they were not contemporaneous to the firinge8also Markel

v. Bd. of Regents of Univ. of Wis. $¥§6 F.3d 906, 910 (7th C2002)(statements made two
months before termination were not contemporanedusally, the email discussing Dobosz’s
Medicare eligibilityis not in relation to Quaker Chemical’s decision to terminate Dobosz but rather
to Dobosz’svorker’'s compensatiodaim. See Coryell v. Liberty Mulns. Co, 329 F. App’x 657,

658 (7th Cir. 2009) (“[IJn compliance with the Medicare Secondary Payer Act, 42 U.$395§,

the parties set aside a portion of the settlement for future irglated medical expenses so that
Medicare would not be burdened with those costs.”).

Consideringhe evidence in a light most favorable to Dobosz, the emails show that Quaker
Chemicalwas discussing the termination of his employmediune 2013 and that the workman’s
compensation claim would have to be adjustedcomply with federal lawdue to Dobosz
becoming eligibledr Medicare A reasonable juror could not infer age discrimination from either
of these emailssee alsdFleishman 698 F.3d at 603 (“[FJundamentally the plaintiff must connect
the circumstantial evidence to the employment action such that a reasonabteyld infer the
employer actedor discriminatory reasons.”).

Therefore, the Couttrnsto theindirectmethodunder the familiar burdeshifting test set
forth in McDonnell Douglas Corp. v. Greg#ll U.S. 792, 8002 (1973). In order to establish a
prima facie casef age discrimination, a plaintiff must show that “(1) he is a member of a ptecte
class; (2) he was. .meet[ing] his employer’s legitimate expectations; (3) he suffered ansadver
employment action; and (4) similarly situated empésyaot in his protected class were treated
more favorably.”Naik v. Boehringer Ingelheim Pharms., In627 F.3d 596, 59800 (7thCir.
2010).If a plaintiff establishes prima facie case of age discrimination, the burden shifts to the

defendant to proviglevidence of a legitimate, nondiscriminatory explanation for its actohrest.
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600. If the defendant meeits burdenthe burden shifts back to the plaintiff to demonstrate, by a
preponderance of the evidence, thia¢ reason proffered by the defendanta pretext for
discrimination.Id. (citing Egonmwan v. Cook Cty. Sheriff's D02 F.3d 845, 850 (7th Cir.
2010)).

As to the prima facie cas®uaker Chemical does not dispute that Dobosz is a member of
a protected class under the ADEA besm he is over forty years old and concedes that Dobosz’s
termination constituted an adverse employment action. However, Quaker Chemieatlsahtt
Dobosz cannot show that he was able to meet Quaker Chemical’s legitimate expsaak has
not demonstted that a similarly situated employee not in his protected class was treaged mor
favorably.

It is on thelatter element that Dobosz fails to make out a prima facie case as Dobosz has
not identified a comparato€haib, 744 F.3d at 984 (“[W]ithout similarly situated comparators, no
inference of discrimination arises and [Plaintiff's] . . . claims fail undemitieect method.”)see
Huang v. ©nt’l Cas.Co., 754 F.3d 447, 451 (7th Cir. 2014The indirect method requires the
identification of similarly situated comparators because [a]ll things beingl,a§@an employer
takes an action against one employee in a protected class but not another outsiaesthatec
can infer discriminatin.” Chaib, 744 F.3d at 984 (quotingerez 731 F.3dat 704 (internal
guotation marks omitted)).

A plaintiff can satisfythis prong of theMcDonnell Dougladest by showing that he was
replaced with a “substantially younger” employee who was similarly tedyaalthough no
inference can be drawn when the replacement is insignificantly youdgeonnor v.Consol.

Coin Caterers Corp.517 U.S. 308, 313 (1996Runyon v. Applied Extrusion Techs., |r&19

F.3d 735, 740 (7th Cir. 20LMoffmam v. Primedia Special Intereftuld’'ns, 217 F.3d 522, 524
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(7th Cir. 2000) (“[W]here a single employee is let go and another individual & ihstead, the
fourth requirement means showing that the discharged worker was replacedomibng
substantially younger.”).

In his Complaint, Dobosz identifies one potential comparatibegingthat he “had an
assistant [who] was hired prior to the [his] termination mHhwe was training who was much
younger than [him]. . . .” (Compl. 3). However, through discovery, Dobosz admitted in his
depositionthat this allegation was inaccura@riginally, Dobosz believed that Quaker Chemical
planned to replace him with Feree, loeinger man hkeadtrained However Feree did not replace
Dobosz as Site Engineer | because, before Dobosz had supgaker Chemical hireBereeto
work in an open position at Indiana Harbor East, a nearby but sefaisitg. Instead, Quaker
Chemical hiredsteplenScottas a temporary replacement during Dobosz’s medical |&lmsz
only met Scott for ten minuteBobosz has not provided any evident&cotts age. ThusScott
cannot be aomparatorSee Harv. Whole Foods Market Grdnc., 44 F. Supp. 3d69, 793N.D.

lIl. 2014) (stating that the plaintiff failed to provide the court with any evidesfceis alleged
comparator's agend “[t]his alone prevents [the plaintiff] from using [that employee] as a
comparator’{citing Barricks v. Eli Lilly & Co, 481 F.3d 556, 560 (7th Cir. 200:oreover, he
evidenceof record is thatQuaker Chemical hired a temporary employee to fuliibbosz’s
responsibilities until Dobosz returned to work. Dobosz offers no evidenc@tuia&er Gemical
sought a younger temporary employealtonatelytake his placeBecauséoboszhas not shown
that asimilarly situated employemot in his protected clasgastreated more favorablyrecannot
establish a prima facie cagkage discrimination. As a result, the Court need not eeuvhether

Dobosz was meetinQuaker Chemical'tegitimate expectations.
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Even if Dobosamet his burden of making ow prima faciecase of age discrimination,
Quaker Chemical haarticulateda legitimate,nondiscriminatory reason for its decision to
terminate Dobosz. QuakeZhemical did so after learnig of Dobosz’spermanent physical
restrictions and determiimg that those restrictionsere incompatible with the job responsibilities
of a Site Enmeer I. As a result, the burden slsifback to Dobosz to establighat Quaker
Chemical’'s reason is jretext for discriminationSeeVaughn —F. Supp. 3¢-,—, 2016 WL
2866416, at *6(N.D. Ill. Feb. 16, 2016)“[T]he only question for the Court is whether the
employer’s proffered reason was pretextual, meaning that it was giéeinal quotation marks
omitted).As set forth in the previous section, the evidence of record is that an essentiahfunct
of the Site Engineer | position is liftingp to 50 pounds, which Dobosz was precluded from doing
with his permanent restricin of no lifting over 30 pounds.

However, Dobosargues thatafter he was medically released with permanent restrictions
in June 2013he was “physically able” to “go back to work.” (Pl. Resp., Ex. 1,1@). Other than
Dobosz’s owrgeneralassertions, Dobosz has not provided any evidence that he could fulfill the
duties of a Site Engineer | gnitherefore meet Quaker Chemical’s legitimate expectations with
his new restrictionsAlthough Dobosz appears tbelieve that Quaker Chemical should have
disregarded his permanent restrictions and allowed him to return to the pa3itaker Chemical
cannotbe expeted to substitute its judgment of Dobosz’s “physical limits in the face of
uncontroverted medical opinionsStaszak v. Kimberd¢lark Corp, No. 01 C 3631, 2002 WL
1858788, at *4 (N.D. Ill. Aug. 12, 20023ee also Covaellv. Nat'| Fuel Gas Distrib.Corp, No.
99-CV-0500E(M), 2001 WL 1823584, at *7 (W.D.N.Y. Dec. 6, 2001)Ri4intiff's] allegation
that defendant did not properly work with him to lift his medical restrictions anchadegwhether

he could perform the essential functions of [his position] does not go to establish ¢naiat¢s
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asserted nodiscriminatory reason is false or unworthy of belief. .”). Thus, Dobosz cannot
showpretextand cannot survive summary judgment under the indirect method.

Because Doboszannot demonstrate an ABEclaim under either the direct or indirect
methods of proothe Caurt grants the Motion for Summary Judgment in favor of Quaker Chemical
on Dobosz’s age discrimination claim.

C. Constitutional Violations - § 1983

In the “Preliminay Statemerit of his ComplaintDoboszallegesthat Quaker Chemical
discriminated against himander the “Fifth and Fourteenth Amendment due process and equal
protection guarantees of the Constitution of the United Sates[sic] through 42 U.S.C. § 1983.”
(Compl. 1).There are no other references toamstitutinal violation ora 8 1983 claimin the

Complaint.

A claim may be brought under1®83 onlyagainst a person who was acting “under color
of any statute, ordinance, regulation, custom, or usage, or any Staeitory or the District of
Colombia” 42 U.S.C. 81983 (emphasis addedQuaker Chemicahrgueghatthere is no evidence
of record that Quaker Chemical is a state actor or that any of its empémtedsunder the color
of state law.See Wilson WIcRae’s, Inc. 413 F.3d 692, 693 (7th Cir. 2005ge alsaviufti v.
Lynch —F. Supp. 3d—, —, 4:15CV-97, 2016 WL 3181857, at *3 (N.D. Ind. June 7, 2016).
Doboszdid not respondo this portion ofQuaker Chemida Motion for Summary Judgment
thus,any argument he may have in support of a 8 1983 claim is w&eeday., Palmer v. Marion
Cty., 327 F.3d 588, 5988 (7th Cir. 2003)Laborers Int'l Union of NAm.v. Caruse 197 F.3d
1195, 1197 (7th Cir. 1999Because there is no evidence that Quaker Chemical was a state actor,

the Court grants the Motion for Summary Judgment on Dobosz’s § 1983 claim.
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CONCLUSION

Based on the foregoing, th€ourt hereby GRANTS Defendant Quaker Chemical
Corporation’sMotion for Summary Judgment [DE 2XERANTS in part andDENIES in part
Defendant Quaker Chemical Corporation’s Motion to Strike the Unsworn StatemeBitsof
King and Thomas Dobosz [DE 33]; aD&NIES as moot Plaintiff's Motion to Substitute Exhibits
[DE 34].The CourDIRECT Sthe Clerk of Court t&ENTER JUDGMENT in favor of Defendant

and against Plaintiff.
SoORDEREDthis 16thday of August 2016.

s/ Paul R. Cherry
MAGISTRATE JUDGE PAUL R. CHERRY
UNITED STATESDISTRICT COURT
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